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DECISIONS 


OP 


THE  SUPREME  COURT 


OP     THE 


STATE   OF  ILLINOIS 


OP    CASES  ARGUED  AT 


APRIL    TEEM,    1862,    AT    OTTAWA 


Matthew  B.  Finlay,  Plaintiff  in  Error  v.  Thomas 
S.  Dickerson  et  al.y  Defendants  in  Error. 

ERROR  TO  COOK. 

A  provision  in  a  voluntary  assignment  which  directs  that  the  assignee 
"  shall,  as  soon  as  conveniently  may  be,"  sell,  etc.,  will  not  vitiate ;  it  will 
be  intended  that  the  sale  is  to  be  made  at  a  proper  time,  etc.,  for  the 
benefit  of  the  creditors.  No  discretion  is  given  by  such  a  clause  but 
such  as  the  law  would  imply. 

A  clause  in  such  an  assignment  which  provides,  that  "  if  there  is  any  excess 
after  paying  the  preferred  creditors,  that  it  shall  be  divided  pro  rata  among 
such  other  creditors  as  shall  assent  thereto,"  is  not  an  attempt  to  coerce 
such  as  are  not  preferred  creditors,  to  accept  the  assignment,  and  will  not 
invalidate  it. 

A  provision  which  requires  the  assignee  to  return  to  the  assignor  whatever 
surplus  there  may  be  after  the  payment  of  all  the  debts  of  the  latter,  is  not 
obnoxious. 

If  the  assignee  is  only  chargeable  with  his  actual  receipts,  etc.,  and  for  his 
willful  defaults,  and  not  for  any  loss  or  damage  in  or  about  the  execution 
of  the  trust,  the  assignment  will  be  vitiated,  as  stipulating  for  a  smaller 
degree  of  diligence  than  the  law  imposes. 

The  defect  of  such  a  clause  is  not  cured  by  a  covenant  by  the  assignee,  that 
he  will  faithfully  execute  all  the  trusts  imposed  upon  him  by  the  assign- 
ment 
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This  was  an  action  of  foreign  attachment,  commenced  by 
Thomas  S.  Dickerson,  plaintiff,  in  the  Circuit  Court  of  Cook 
county,  on  the  first  day  of  November,  1859,  against  R.  G. 
liowland  and  William  C.  Jones,  defendants,  the  latter  only 
being  a  non-resident,  on  a  joint  debt  against  the  said  Plowland 
and  Tones,  and  amounting,  as  sworn  to,  to  the  sum  of  $979.34, 
and  being  for  goods  sold  and  delivered. 

The  usual  affidavit  and  bond  were  filed,  and  the  usual  writ 
in  such  cases  issued  to  the  sheriff  of  Adams  county  on  the 
day  aforesaid,  returnable  to  the  November  term  of  said  court, 
Nov.  21,  1859,  and  directing  the  property  of  Jones  to  be 
attached.     R.  G.  liowland  to  be  summoned,  and  Matthew  B. 

Finlay  and liowland  to  be  summoned  as  garnishees  of 

said  Jones. 

This  writ  was  on  the  18th  day  of  November,  1859,  returned 
by  said  sheriff,  not  found  as  to  Jones,  and  served  on  the  15th 

of  said  month  on  Howland,  defendant,  and  Finlay  and  

Howland,  garnishees. 

On  the  6th  day  of  December  thereafter,  the  plaintiff  filed 
his  declaration  in  said  cause,  counting  on  the  defendants 
owing  him  $1,500  for  goods  sold  and  delivered,  the  same  sum 
for  other  goods  sold  and  delivered,  the  same  sum  for  money 
lent,  the  same  sum  for  money  paid,  the  same  sum  for  money 
had  and  received,  the  same  sum  for  interest,  the  same  sum  for 
work  and  labor,  etc.,  and  the  same  sum  on  account  stated; 
and  alleging  damages,  $1,500.  And  the  plaintiff  at  the  same 
time  also  filed  the  usual  interrogatories  to  garnishees. 

There  was  hied  in  said  court  a  copy  of  notice,  and  certifi- 
cate of  publication  of  the  same,  which  certificate  is  as  follows : 

"  We,  the  undersigned,  publishers  of  the  Chicago  Press  and  Tribune,  do  here- 
by certify,  that  a  notice  of  which  the  annexed  is  a  true  copy,  was  published 
four  consecutive  weeks  next  after  the  20th  day  of  November,  1859,  in  the  daily 
edition  of  the  Chicago  Press  and  Tribune,  a  newspaper  published  in,  and  of 
general  circulation  through  the  county  of  Cook  and  State  of  Illinois. 

PRESS  AND  TRIBUNE  CO., 

"Chicago,  Illinois,  February  2, 1860.  By  G.  D.  Williston." 

On  the  15th  day  of  October,  1860,  judgment  by  default  was 
entered  against  the  defendants,  [lowland   &  Jones,   and  the 
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court  assessed  the  damages  at  $1,149.98,  and  rendered  judg- 
ment for  the  same.  And  the  said  plaintiff  having  theretofore 
filed  interrogatories  to  the  garnishees,  Howland  and  Finlay,  a 
conditional  judgment  was  rendered  against  them  at  the  same 
term  for  $1,149.98,  and  a  scire  facias  ordered. 

On  the  19th  day  of  October,  1860,  the  said  Matthew  B. 
Finlay  filed  in  said  court  his  answer  as  garnishee  in  said 
cause,  denying  that  at  the  time  of  the  service  of  said  writ  on 
him,  or  since,  he  was  or  has  been  indebted  in  any  manner  to 
the  said  defendants,  or  either  of  them,  and  also  denying  that 
he  did  then  have  or  since  has  had  in  his  possession  or  control, 
custody  or  charge,  any  moneys,  goods,  chattels,  choses  in 
action,  credits  or  effects,  which  ever  belonged  to  said  defend- 
ants, or  either  of  them,  other  than  what  he  received  before 
service  of  said  writ,  from  the  said  Jones  (who  had  been  the 
owner  of  the  same),  under  and  by  virtue  of  a  certain  assign- 
ment made  by  said  Jones  in  good  faith  to  the  said  Finlay,  on 
the  13th  day  of  May,  1859,  and  which  is  substantially  as 
follows : 

Am  Indenture,  made  and  concluded  this  13th  day  of  May, 
1859,  between  William  C.  Jones,  party  of  the  first  part,  and 
Matthew  Finlay,  party  of  the  second  part,  and  the  several 
other  parties  whose  names  are  hereunto  subscribed,  creditors 
of  the  said  Jones,  parties  of  the  third  part,  Witnesses,  that 
whereas  the  said  Finlay  has  incurred  divers  liabilities  as  secu- 
rity for  the  said  Jones,  and  he  is  indebted  unto  the  said  parties 
of  the  second  and  third  part,  in  divers  sums  of  money,  which 
he,  the  said  party  of  the  first  part,  is  unable  to  pay  at  present. 
Now,  therefore,  this  Indenture  witnesseth,  that  in  considera- 
tion of  one  dollar,  etc.,  and  of  the  trusts  hereinafter  created, 
the  said  party  of  the  first  part  does  hereby  grant,  sell,  convey, 
assign,  transfer  and  set  over  unto  the  said  party  of  the  second 
part,  all  the  goods,  chattels,  wares  and  merchandise,  machin- 
ery and  tools,  etc.,  and  also  all  notes  and  accounts  payable  to 
the  said  Jones,  or  to  the  late  firm  of  Howland  &  Jones,  and 
also  all  the  right,  title  and  interest  of  the  said  Jones  to  a 
certain  lease,  etc.,  describing  it,  and  all  the  estate  and  interest 
of  the  party  of  the  first  part  therein.     Upon,  trust,  however, 
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that  he,  the  said  party  of  the  second  part,  his  executors  and 
administrators,  do  and  shall,  as  soon  as  conveniently  may  be, 
make  sale  and  dispose  of  such  parts  of  said  property  as  are 
in  their  nature  salable,  for  the  best  prices  in  money  that  can 
be  reasonably  had  or  obtained  for  the  same,  and  shall  collect 
and  get  in  so  much  and  such  parts  thereof  as  are  in  their 
nature  not  salable;  and  it  is  hereby  declared  and  agreed  that 
the  said  party  of  the  second  part  and  his  executors  shall  stand 
possessed  and  interested  in  the  aforesaid  property,  and  the 
money  to  arise  by  such  sale  or  sales,  and  to  be  called  in  and 
received  as  aforesaid  upon  trust,  and  to  the  intent  that  he  or 
they  shall  and  do,  in  the  first  place,  pay  and  return  to  and 
reimburse  himself  or  themselves  all  such  costs,  charges  and 
expenses  as  he  or  they  respectively  shall  or  may  pay,  sustain 
or  expend  in  or  about  such  sale  or  sales  to  be  made  as  afore- 
said, or  in  collecting  or  getting  in  the  debts  and  sums  of  money 
mentioned,  to  be  hereby  assigned  as  aforesaid,  and  do  and 
shall  then  also  pay  the  expenses  of  preparing  and  executing 
these  presents,  and  all  costs,  charges  and  expenses  incident 
thereto,  or  which  may  be  incurred  or  sustained  in  or  about 
the  execution  of  the  trusts  herein  expressed,  or  any  of  them, 
including  reasonable  compensation  for  the  service  of  said 
Finlay.  And  then  in  trust  that  he,  the  said  party  of  the 
second  part,  and  his  executors  and  administrators,  do  and 
shall  apply  the  residue  of  the  proceeds  of  said  property,  firstly, 
to  the  payment  of  the  following  debts,  that  is  to  say:  here 
describing  divers  debts.  And  if  thereafter  anything  shall 
remain  of  the  proceeds  of  said  property,  the  same  shall  be 
paid  pro  rata  to  the  other  creditors  of  the  said  Jones  and  the 
creditors  of  the  late  firm  of  Howland  &  Jones  who  shall 
assent  hereto,  and  if  anything  shall  remain  after  the  payment 
of  said  debts,  then  such  surplus  to  be  paid  to  the  said  Jones 
or  his  legal  representatives. 

And  for  the  consideration  and  purpose  aforesaid,  the  said 
Jones  hath  made,  constituted  and  appointed,  and  by  these 
presents  doth  appoint  the  said  Finlay,  his  executors  and  ad- 
ministrators, his  true  and  lawful  attorney  and  attorneys,  in 
the  name  of  said  Jones,  or  otherwise,  to  adjust,  settle  and 
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liquidate  all  accounts  and  notes  relating  to  tlie  premises,  and 
from  time  to  time  to  collect,  get  in  and  use,  and  take  all  or 
any  legal  or  equitable  means,  course  or  expedient,  for  the 
recovery  and  receipt  of  all  the  debts  and  sums  of  money 
mentioned,  to  be  hereby  assigned  as  aforesaid,  and  upon  the 
receipt  thereof,  or  any  part  thereof,  receipts,  acquittance  and 
other  effectual  discharges  for  the  same,  or  so  much  thereof 
respectively  as  shall  be  then  acknowledged  or  expressed  to 
have  been  received,  to  make  sign,  seal,  and  deliver  and  com- 
pound for  any  bad  or  dubious  debt  or  debts,  and  one  or  more 
attorney  or  attorneys,  agent  or  agents,  under  him  or  them,  for 
all  or  any  of  the  purposes  aforesaid,  from  time  to  time,  and 
again  at  his  or  their  pleasure  to  displace;  and  further  to  do 
and  execute  all  and  every  other  act  and  acts  requisite  or  expe- 
dient to  be  done  in  or  about  the  premises,  as  fully  and  amply 
to  all  intents  and  purposes,  as  he,  the  said  Jones,  might  or 
could  do,-  or  have  done  in  his  own  proper  person,  if  these 
presents  had  not  been  made.  And  the  said  Jones,  for  himself, 
his  heirs,  executors  and  administrators,  doth  covenant,  promise 
and  agree,  to  and  with  the  said  Finlay,  his  executors  and  admin- 
istrators, that  the  said  Jones  shall  and  will,  at  that  time  here- 
after, justify  and  allow,  ratify  and  confirm  all  and  whatsoever 
he,  the  said  Finlay,  his  executors  and  administrators,  shall 
lawfully  do  or  cause  to  be  done,  in  or  about  the  premises,  and 
shall  not  nor  will  revoke  or  make  void  any  of  the  powers 
hereby  given,  or  in  pursuance  of  these  presents,  to  be  given 
to  the  said  Finlay,  his  executors  and  administrators,  nor  release, 
discharge  or  compound  any  of  the  debts  or  sums  of  money 
hereby  intended  to  be  assigned  as  aforesaid,  nor  sue  for  or  inter 
meddle  with  the  same,  or  any  part  thereof,  nor  do  anything 
whereby  the  recovery  thereof,  or  any  part  thereof,  shall  in  any- 
wise be  hindered  and  prevented,  nor  otherwise  act  or  interfere  in 
and  about  the  premises,  further  and  other  than  the  said  Finlay 
shall  direct,  devise  or  require;  also,  that  he,  the  said  Finlay, 
and  his  executors  and  administrators,  shall  be  charged  and 
chargeable  with  his  or  their  respective  receipts,  payments, 
acts,  and  willful  defaults,  and  not  otherwise;  and  shall  nut  be 
charged  or  chargeable  with  or  for  any  sums  of  money  other 
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than  such  as  shall  actually  and  respectively  come  to  his  or  their 
hands,  nor  with,  or  for  any  loss  or  damage  which  shall  or  may 
happen  in  or  about  the  execution  of  any  of  the  trusts,  without 
his  or  their  willful  default.  And  it  is  further  agreed,  that  the 
said  Finlay  may  cause  the  property  aforesaid,  or  any  part 
thereof,  to  be  insured  at  his  discretion,  and  deduct  the  premium 
of  such  insurance,  as  expenses  as  hereinbefore  provided,  for 
the  deduction  of  expenses.  And  the  said  Jones  further  agrees, 
that  upon  reasonable  notice  he  will  attend  the  said  Finlay,  and 
assist  him  in  making  and  adjusting  all  accounts  relating  to  the 
assigned  premises  and  property;  and  the  said  Jones  covenants 
that  he  will,  at  the  costs  of  the  party  desiring  the  same,  per- 
form and  execute  all  further  reasonable  acts  necessary  to  the 
performance  of  said  trusts,  and  for  further  and  better  assuring 
and  assigning  the  property  aforesaid  hereinbefore  mentioned, 
and  intended  to  be  assigned,  and  for  enabling  the  said  Finlay  to 
collect,  recover  and  receive  the  same,  or  any  part  thereof.  And 
the  said  Finlay  covenants  on  his  part,  that  he  will  faithfully 
execute  all  the  trusts  herein  and  hereby  reposed  in  him  as 
aforesaid,  so  far  as  he  may  be  able,  with  reasonable  diligence, 
to  perform  the  same. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals,  etc. 

The  answer  further  shows,  that  the  property  so  received  by 
the  said  garnishee  amounted  in  value  only  to  $2,845.05,  and 
that  at  and  from  the  time  of  said  service  on  him,  and  till  the 
filing  of  said  answer,  he  had  in  his  hands  derived  from  said 
property,  only  the  sum  of  $968.56,  and  three  promissory  notes 
obtained  from  the  sale  of  said  property  by  him,  as  follows,  to 
wit: 

One  note  from  Scheipering  &  Co.  to  said  garnishee,  for  $386, 
due  February  10,  1860. 

One  note  from  same  to  same,  for  $220,  due  April  11,  1860. 

One  note  from  same  to  same,  for  $220,  due  June  10,  1860. 

Having  in  good  faith  before  the  time  of  said  service,  sold 
all  of  said  property  and  collected  all  debts  that  could  be  col- 
lected, and  paid  over  the  remainder  of  said  funds,  according 
to  the  terms  of  said  assignment,  to  persons  thereby  entitled, 
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and  the  same  being  all  that  could  be  realized  from  said  assigned 
property  by  reasonable  diligence  in  the  management  of  the 
same.  And  that  all  the  creditors  of  said  Jones,  except  the 
said  Dickerson  and  one  James  Parnell,  had  before  said  service 
assented  to  said  assignment.  And  that  the  funds  that  came 
into  the  hands  of  said  garnishee  from  the  assigned  property, 
were  insufficient  to  pay  the  claims  of  those  creditors  who  had 
assented  to  the  assignment. 

And  afterwards,  to  wit,  on  the  28th  day  of  June,  1861,  the 
said  cause  came  on  to  be  heard  on  the  answer  aforesaid  of  said 
garnishee,  and  his  motion  to  be  discharged.  Whereupon  the 
court  set  aside  said  conditional  judgment,  and  rendered  judg- 
ment in  favor  of  the  said  R.  G-.  Howland  and  the  said  William 
C.  Jones,  for  the  sum  of  $1,149.98,  with  costs  of  suit  for  the 
use  of  said  plaintiff,  and  against  said  Finlay,  and  ordered 
execution  therefor.  And  that  the  said  moneys  when  collected 
be  applied  to  the  said  original  judgment. 

To  reverse  this  last  mentioned  judgment,  the  said  Finlay 
seeks  a  writ  of  error  and  supersedeas,  to  restrain  further  pro- 
ceedings in  said  cause  until  the  same  may  be  heard. 

The  errors  assigned  in  this  cause  are,  in  substance: 

Rendition  of  said  judgment,  and  that  the  garnishee,  Finlay, 
instead  of  having  a  judgment  rendered  against  him,  ought  to 
have  been  discharged. 

That  if  any  judgment  should  have  been  by  law  rendered 
against  the  said  Finlay  as  garnishee,  it  should  not  have  been 
rendered  in  favor  of  the  said  Howland  &  Jones  for  the  use  o.f 
said  plaintiff,  but,  on  the  contrary,  in  favor  of  the  said  Jones 
alone,  for  the  use,  etc. 

That  the  judgment  rendered  was  too  great  in  any  event; 
the  answer  only  disclosing  $968.56,  in  the  hands  of  the  gar- 
nishee, and  the  judgment  being  for  $1,149.98. 

Wheat  &  Geover,  for  Plaintiff  in  Error. 

Before  any  valid  judgment  could  by  law  have  been  rendered 
against  the  garnishee,  a  valid  judgment  must  have  previously 
been  rendered  against  the  defendant  in  attachment.  1  Purp. 
Stat,,  p.  100,  sec.  11. 
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There  was  no  such  judgment  in  this  case.  The  apparent 
judgment  on  the  record  in  this  case  against  Jones  was  a  nul- 
lity, because  the  certificate  of  publication  of  the  printer,  copied 
in  the  record,  furnishes  no  evidence  at  all  that  any  publication 
of  notice  was  ever  made. 

In  order  that  such  certificate  should  be  evidence,  it  should 
have  stated  the  dates  of  both  the  first  and  last  paper  contain- 
ing the  same.     1  Purp.  Stat.,  p.  77,  sec.  1. 

In  respect  to  the  first  error  assigned,  the  answer  states  the 
assignment  to  have  been  made  in  good  faith.  This  must  be 
taken  as  true  and  admitted,  as  a  matter  of  fact.  That  the 
plaintiff  in  error  owed  nothing  and  held  nothing,  except  under 
said  assignment.     If  this  is  valid,  his  defense  was  complete. 

The  covenant  of  the  assignor  to  the  assignee,  in  the  first 
part  of  the  deed,  that  the  assignee  shall  not  be  held  liable  to 
the  assignor  except  for  actual  receipts  and  willful  defaults,  when 
construed  in  connection  with  the  covenant  of  the  assignee  in 
the  last  part  of  the  deed  to  all  the  parties  interested,  that  he 
will  faithfully  execute  the  trusts,  etc.,  does  not  invalidate  the 
assignment.  Mclntyre  v.  Benson,  20  111.,  502,  503 ;  Burrill  on 
Assignments,  374;  2  Par.  on  Contracts,  12;  Grover  v.  Wake- 
mqn,  11  Wend.,  187-192;  Brigham  v.  Tillinghast,  15  Barb., 
618,  620;  Jacobs  v.  Allen,  18  Barb.,  549. 

An  assignment,  like  any  other  instrument  in  writing,  should 
be  so  construed  as  to  render  it  legal  "and  operative  rather  than 
illegal  and  void.  Burrill  on  Assignments,  374,  and  cases 
there  cited;  11  Wend,  and  15  Barb,  above;  22  Wend.,  488. 

Construing  together  the  clause  in  the  assignment  declaring 
the  trusts,  and  the  covenant  of  the  assignee,  their  meaning  is 
this  and  this  only,  as  is  supposed;  that  the  assignee  is  to  con- 
vert the  property,  as  soon  as  it  can  conveniently  be  done  with 
reasonable  diligence,  into  money — that  is  to  say,  without  unne- 
cessary trouble,  expense,  or  delay.  It  is  not  supposed  such 
provisions  render  the  assignment  invalid,  or,  in  other  words, 
conclusive  evidence  of  fraud.  Burrill  on  Assignments,  197; 
Cunningham  v.  Freeborn,  11  Wend.,  256,  257. 

The  clause  in  the  assignment  which  provides  that  if  any- 
thing remains  after  the  payment  of  all  the  creditors  who  as- 
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sent  to  the  assignment  (which  in  this  case  is  nothing  more  or 
less  than  that  they  will  receive  the  money  raised  from  the  sale; 
of  the  property  assigned),  to  the  extent  of  their  debts,  the  sur- 
plus shall  be  paid  to  the  assignor  or  his  legal  representatives,, 
cannot  make  the  assignment  invalid.  Such  a  provision  is  only 
a  declaration  of  what  the  law  would  be  in  the  absence  of  any 
provision  in  that  respect  in  the  assignment.  Coiiklin  v.  Car- 
son, 11  111.,  510;  Hendman  v.  Ztill,  11  Ala.,  689;  Grimshaw 
v.  Walker,  19  Ala.,  101;  Austin  v.  Johnson,  7  Ham.,  191. 
Also  see  2  Kent,  9th  ed.,  728  to  734,  and  notes. 

C.  Bentley,  for  Defendants  in  Error. 

Were  the  assets  in  the  hands  of  the  garnishee  subject  to 
the  attachment  ? 

The  answer  of  the  garnishee  that  he  held  the  assets  under 
and  by  virtue  of  an  assignment,  will  not  of  itself  protect  them. 
The  bona  fides  of  the  assignment  must  be  made  to  appear. 
Howell  v.  Edgar,  3  Scam.,  417;  Barn  v.  Staaden,  24  111.,  320. 

Is  the  assignment  valid,  or  fraudulent  in  law,  and  void? 

We  shall  endeavor  to  point  out  a  few  of  the  provisions  of. 
the  assignment,  which,  upon  well  settled  principles  of  law, 
and  upon  authority,  render  this  instrument  fraudulent  and 
void,  as  to  attaching  creditors. 

The  assignment  contains  the  provision  that  the  assignee- 
"  shall,  as  soon  as  conveniently  may  be,  make  sale,  and  dis- 
pose of  such  parts  of  said  property  as  are  in  their  nature  sale- 
able," etc. 

This  language  vests  in  the  assignee  discretionary  power  as- 
to  the  time  of  selling  and  disposing  of  the  property  assigned. 
It  is  left  wholly  to  the  convenience  of  the  assignee.  Webster- 
defines  the  word  "  conveniently"  by  such  words  as  "  fitly,"' 
"suitably,"  "easily,"  "without  trouble  or  difficulty." 

Under  the  language  of  the  assignment,  then,  the  assignee 
may  delay  the  sale  of  the  property  until,  in  his  judgment,  it 
can  be  done  "easily,"  "without  trouble  or  difficulty."  The 
direct  effect  of  this  may  be  to  hinder  and  delay  the  creditors, 
and  is  obnoxious  to  the  statute,  which  declares  that: 

"  Every  conveyance  of  goods  and  chattels  had  and  made, 
2—29tii  III. 
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or  contrived  of  malice,  fraud,  collusion,  or  guile,  to  the  intent 
or  purpose  to  delay,  hinder  or  defraud  creditors  of  their  just 
and  lawful  suits,  debts,  accounts,  damages,  etc.,  shall  be  utterly 
void,"  etc.     Rev.  Stat.,  p.  541,  sec.  2. 

This  statute  must  be  construed  strictly.  And  it  is  not  alto- 
gether a  question  of  intent,  but  if  the  purpose,  in  legal  effect, 
is  to  hinder  or  delay  creditors,  it  is  equally  void  as  if  such  was 
the  intent.  And  this  purpose  is  determined  by  the  language 
of  the  instrument  itself.  The  clause  above  alluded  to,  it  seems 
to  us,  amounts  to  no  less  than  an  unqualified  authority  to  the 
assignee  to  delay  the  creditors.  Woodburn,  v.  Mosher,  9 
Barb.,  255. 

The  assignment,  after  providing,  as  above,  for  the  sale  and 
disposal  of  the  property,  and  for  appropriating  and  paying, 
out  of  the  proceeds  thereof,  certain  preferred  creditors,  con- 
tains the  following  provision : 

"  And  if,  thereafter,  anything  shall  remain  of  the  proceeds 
of  said  property,  the  same  shall  be  paid  pro  rata  to  the  other 
creditors  of  said  Jones,  and  the  creditors  of  the  late  firm  of 
Rowland  &  Jones,  who  shall  assent  thereto." 

This  is  an  attempt  at  coercion  of  the  creditors.  It  is  not 
an  unconditional  surrender  of  the  effects  of  the  assignor  for 
the  benefit  of  those  to  whom  they  rightfully  belong.  It  is 
saying,  in  effect,  to  the  unpreferred  creditors,  you  shall  stand 
in  abeyance,  be  postponed  and  delayed,  until  the  effects  are, 
at  a  time  convenient  to  the  assignee,  converted  into  money, 
and  certain  other  creditors  are  paid,  and  then,  if  anything 
remains,  you  shall  have  a  proportion  of  the  balance;  not  cer- 
tainly, indeed,  not  absolutely,  but  in  case  you  approve  my 
course,  and  assent  to  this  assignment;  otherwise,  if  you  do 
not  comply  with  my  terms,  the  money,  or  proceeds  of  my 
property,  shall  be  returned  to  me,  for  me  to  dispose  of  as  I 
may  think  proper. 

Senator  Tracy,  in  the  case  of  Grover  v.  Wakeman,  11  "Wend., 
189,  wisely  remarked,  "  If  a  debtor  be  allowed  to  proceed  be- 
yond the  single  purpose  of  paying  his  debts,  it  is  not  easy  to 
see  at  what  point  he  can  be  arrested." 

Assignments  are  not  favorites  in  the  law.     And  it  is  only 
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when  they  are  unconditional  in  the  surrender  of  the  property 
of  the  debtor,  and  the  proceeds  are  fairly  and  fully  appropri- 
ated to  the  payment  of  debts,  without  onerous  conditions  to 
the  creditors,  reserving  only  to  the  assignor  the  right  of  pre- 
scribing the  order  of  distribution,  that  they  are  sustained  by 
the  courts. 

Still  another  provision  of  the  assignment,  which  we  deem 
fatal  to  its  validity,  and  above  partially  alluded  to,  after  the 
provision  requiring  the  assent  of  the  creditors,  defrauds  the 
creditors  in  this,  that  it  provides  "  that  if  anything  shall 
remain  after  the  payment  of  said  debts,  then  such  surplus  to 
be  paid  to  the  said  Jones  or  his  legal  representatives."  This 
is  something  more  than  the  declaration  of  a  resulting  trust 
that  the  law  would  raise. 

Such  a  resulting  trust  as  the  law  would  raise  and  support, 
would  be  only  the  returning  of  such  residue  as  there  might 
be,  after  all  the  debts  were  fully  paid. 

What  is  the  effect  of  this  provision?  It  is  to  place  the  pro- 
perty beyond  the  reach  of  those  creditors  who  will  not  assent 
to  the  assignment,  beyond  the  scope  of  legal  process,  to  be 
converted  into  money,  and  then  returned  into  the  hands  of  the 
assignor  himself.  The  least  that  can  be  said  of  such  a  pro- 
vision is,  that  it  hinders,  postpones  and  delays,  if  it  does  not 
finally  wholly  avoid  creditors. 

In  support  of  the  proposition  that  both  of  the  last-named 
provisions  invalidate  the  assignment,  if  not  per  se,  at  least  as 
to  attaching  creditors,  we  cite  the  following  authorities: 
Hyslojp  v.  Clarke,  14  John.,  458;  Biggs  v.  Murray,  2  John. 
Oh.  K.,  565;  Seaving  v.  Brinkerhoff,  5  John.  Ch.  E.,  328; 
Austin  v.  Bell,  20  John.,  442;  Groverv.  Wakeman,  11  Wend., 
189;  Mackie  v.  Cairns,  5  Cow.,  547;  Howell  v.  Edgar,  3 
Scam.,  417;  Goodrich  v.  Downs,  6  Hill,  438;  Strong  v.  Skin- 
ner, 4  Barb.,  546;  Barney  v.  Griffin,  2  Comst.,  365;  Marsh  v. 
Bennett,  5  McLean,  117;  Mclntyre  v.  Benson,^  111.,  503; 
Galium  v.  Caldwell,  16  IN".  Y.,  484. 

The  next  provision  of  the  assignment  which  we  point  out, 
is  as  follows: 

"  And  also,  that  he,  the  said  Finlay,  and  his  executors  and 
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administrators  shall  be  charged  and  chargeable  with  his  or 
their  respective  receipts,  payments,  acts,  and  willful  defaults, 
and  not  otherwise;  and  shall  not  be  charged  or  chargeable 
with  or  for  any  sums  of  money  other  than  such  as  shall 
actually  and  respectively  come  to  his  or  their  hands,  nor  with 
or  for  any  loss  or  damage  which  shall  or  may  happen,  in  or 
about  the  execution  of  any  of  the  trusts,  without  his  or  their 
willful  defaults." 

This  clause  in  an  assignment,  having  been  repeatedly  held 
by  this  court  as  making  the  deed  containing  it  fraudulent  and 
void,  it  seems  unnecessary  to  do  more  than  allude  to  the 
decisions  heretofore  made.  Mclntyrc  v.  Benson,  20  111.,  50; 
Robinson  v.  Nye,  21  111.,  592.  See  also,  Litchfield  v.  White, 
3  Selden,  438.  " 

Walker,  J.  If  this  deed  is  to  be  held  fraudulent,  as  hin- 
dering and  delaying  creditors,  it  must  be  from  the  provisions 
of  the  deed  itself,  as  there  was  no  extraneous  evidence  impeach- 
ing its  validity,  and  the  answer  of  the  garnishee  alleges  that 
it  was  made  in  good  faith.  It  is  insisted  that  the  provision 
requiring  that  the  assignee  "  shall,  as  soon  as  conveniently  may 
be,  make  sale  and  dispose  of  such  parts  of  said  property  as  are 
in  their  nature  susceptible,  for  the  best  price  in  money  that 
can  be  reasonably  had  or  obtained  for  the  same,"  gives  to  the 
assignee  discretionary  power  as  to  the  time  when  the  sale  shall 
be  made,  and  only  has  reference  to  the  convenience  of  the 
assignee,  and  not  the  interest  of  the  creditors  which  he  repre- 
sents. The  word  "  convenient"  is  denned  by  lexicographers  to 
be  "fit,  suitable,  proper,  adapted,"  as  its  primary  or  ordinary 
meaning.  This,  then,  required  the  assignee  to  make  sale  in  a 
fit,  suitable,  or  proper  manner.  In  doing  so,  it  is  required  to 
be  done  at  a  suitable  time,  for  a  proper  price,  after  giving  a  fit 
opportunity  for  competition,  all  adapted  to  the  interest  of  the 
parties,  the  nature  of  the  property,  and  to  effectuate  the  objects 
of  the  trust.  By  applying  the  secondary  meaning  of  the  word,  it 
might  be  held  to  apply  to  the  mere  convenience  of  the  assignee, 
but  the  rules  of  construction  require  that  the  intention  of  the 
parties  must  be  ascertained  from  the  instrument  itself. 
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To  ascertain  that  intention,  the  primary  and  popular  mean- 
ing of  words  will  be  adopted,  unless  it  is  obvious  from  the 
context  that  they  are  not  employed  in  that  sense.  When  the 
popular  meaning  is  applied  to  this  term,  it  is  as  apt  and  proper 
as  any  word  that  could  have  been  employed  by  the  draftsman; 
and  nothing  is  perceived  in  the  context  that  indicates  that  any 
other  meaning  was  intended.  We  are,  therefore,  of  the  opinion 
that  the  assignee,  in  conducting  the  sale,  had  no  discretion 
conferred  which  was  not  implied  by  the  law;  that  it  required 
him  to  make  the  sale  at  a  suitable  time,  and  in  a  manner  best 
calculated  to  promote  the  interest  of  the  parties.  Sachet  v. 
Mansfield,  26  111.,  21. 

It  is  also  urged,  that  the  clause  in  the  deed  which  provides 
that  if,  after  the  sale  of  the  property  and  the  payment  of  the 
preferred  creditors,  "  anything  shall  remain  of  the  proceeds  of 
said  property,  the  same  shall  be  paid  pro  rata  to  the  other 
creditors  of  said  Jones,  and  the  creditors  of  the  late  firm  of 
Howland  &  Jones,  who  shall  assent  thereto,"  is  an  attempt  to 
coerce  the  creditors  who  are  not  preferred  to  assent  to  the  pro- 
visions of  the  assignment.  That  it  is  not  an  unconditional 
surrender  of  the  property  and  effects  of  the  debtor,  for  the 
benefit  of  his  creditors.  Whatever  might  have  been  our  con-, 
elusion  in  the  light  of  more  modern  decisions  of  the  courts  on 
this  question,  we  regard  the  question  settled  by  the  former 
adjudications  of  this  court,  too  long  acquiesced  in  as  the  law  to 
be  lightly  disturbed.  In  Conkling  v.  Carson,  11  111.,  503,  it 
was  held,  that  a  provision  of  this  character  did  not  affect  the 
validity  of  the  assignment.  The  court  says,  "  The  creditors 
were  left  free  to  become  parties  to  the  assignment,  and  parti- 
cipate in  its  benefit  without  impairing  their  right  to  proceed 
against  the  assignors,  for  any  balance  that  might  remain  due 
them,  after  the  execution  of  the  trust." 

This  provision  places  these  creditors  in  no  worse  condition 
than  they  would  have  been  if  the  deed  had  contained  no 
provision  for  their  benefit.  To  assent  to  the  provisions  of  the 
deed,  required  them  to  release  no  right  which  they  enjoyed. 
This  is  wholly  unlike  a  provision,  requiring  creditors  to 
release  the  remainder  of  their  claims,  before  they  can  par- 
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ticipate  in  the  fund.  We  can  perceive  no  possible  injury 
resulting  from  the  insertion  of  this  clause  in  the  deed,  but  a 
possible  benefit  to  this  class  of  creditors.  We  are  therefore 
disinclined  to  depart  from  the  rule  announced  in  Conkling  v. 
Carson. 

It  is  likewise  contended,  that  the  provision  which  requires, 
that  if  anything  shall  remain  after  paying  all  the  debts  of  the 
assignor,  and  of  Howland  &  Jones,  that  it  shall  be  paid  to 
the  assignor,  or  to  his  legal  representatives,  renders  the  instru- 
ment void.  The  case  of  Cross  v.  Bryant,  2  Scam.,  36,  and 
the  case  of  Conkling  v.  Carson,  both  hold  that  such  a  provis- 
ion forms  no  objection  to  the  validity  of  an  assignment.  It 
is  no  more  than  the  law  would  require,  independent  of  such 
a  clause.  Who  else  would  have  a  right  to  receive  the  surplus  % 
When  all  the  debts  are  paid,  and  the  purposes  of  the  trust 
accomplished,  why  should  not  the  trustee  pay  the  surplus 
to  the  assignor?  When  the  debtor  has  surrendered  all  of  his 
property,  and  when  it  has  paid  ail  the  creditors  in  full,  what 
right  have  they  to  object  to  his  receiving  any  balance  that 
may  remain? 

It  is  furthermore  and  most  earnestly  urged,  that  the  clause 
which  provides,  "That  he,  the  said  Finlay,  and  his  executors 
and  administrators,  shall  be  charged  and  chargeable  with 
his  or  their  respective  receipts,  payments,  acts  and  willful 
defaults,  and  not  otherwise,  and  shall  not  be  charged  or  charge- 
able with  or  for  any  sums  of  money,  other  than  such  as  shall 
actually  and  respectively  come  to  his  hands,  nor  with  or  for 
any  loss  or  damage  which  shall  or  may  happen,  in  or  about 
the  execution  of  any  of  the  trusts,  without  his  or  their  willful 
defaults,"  manifestly  renders  the  transaction  inoperative  and 
void.  In  support  of  this  position,  the  cases  of  Mclntyre  v. 
Benson,  20  111.,  500,  and  Robinson  v.  Nye,  21  111.,  592,  are 
relied  upon  as  conclusive  of  the  question.  In  the  first  of  these 
cases,  it  was  held,  that  a  covenant  by  the  assignee  to  execute 
the  trust  faithfully  according  to  the  stipulations  contained  in 
the  deed,  being  responsible  only  for  willful  defaults,  rendered 
the  assignment  void.  In  the  latter  case,  the  deed  contained 
an  express  stipulation  that  the  trustee  should  not  be  liable  for 
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more  money  or  effects  than  lie  should  receive,  nor  for  any 
loss  or  damage  which  might  happen  thereto,  except  the  same 
should  arise  through  his  wilful  default.  This  was  held  to 
vitiate  the  deed  of  assignment.  And  it  was  for  the  reason 
that  the  parties  had  stipulated  for  a  less  degree  ot  diligence 
than  the  law  imposes,  and  which  is  calculated  to  endanger  the 
rights  of  creditors.  It  licensed  negligence,  and  inattention  to 
the  execution  of  the  trust,  which  the  law  can  never  sanction. 
These  provisions  are  substantially  the  same  as  that  contained 
in  the  deed  under  consideration,  and  they  must  be  held  con- 
clusive of  this  case,  unless  the  effect  of  the  clause  is  changed 
by  some  other  provision  in  the  deed. 

It  is  contended,  that  the  covenant  of  the  assignee  contained 
in  the  deed,  has  that  effect  It  is  this :  "  And  the  said  Fin- 
lay  covenants  on  his  part,  that  he  will  faithfully  execute  all 
the  trusts  herein  and  hereby  reposed  in  him  as  aforesaid,  so 
far  as  he  may  be  able  with  reasonable  diligence  to  perform 
the  same."  By  this  covenant,  he  binds  himself  faithfully  to 
execute  all  the  trusts  reposed  in  him.  But  how  is  he  to  exe- 
cute them?  Is  it  according  to  law?  It  is  not,  but  as  they 
are  reposed  in  him  by  the  deed.  He  covenants  to  execute 
them  in  the  manner  specified.  And  they  are  imposed  in  such 
a  manner  by  the  deed,  that  he  shall  not  be  liable  except  for 
willful  defaults.  This  is  the  scope  and  effect  of  this  covenant. 
It  in  no  manner  limits  or  controls  the  former  provision,  but 
he  only  obligates  himself  to  execute  them  upon  those  terms. 
And  if  guilty  of  any  negligence  or  omission  of  duty  short  of 
a  willful  default,  he  would  not  be  liable.  It  is  not  contended, 
that  any  other  clause  of  the  deed  modifies  or  controls  the 
objectionable  provision,  nor  is  any  such  perceived.  We  are, 
for  these  reasons,  of  the  opinion  that  the  trust  deed  was  void, 
and  that  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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George    Smith,    Plaintiff    in    Error,   v.    Sylvester 
Lind,  Defendant  in  Error. 

ERROR  TO  COOK. 

Section  seven  of  the  act  regulating  the  practice  in  the  courts  of  Cook  county* 
does  not  affect  the  equality  of  liens  upon  judgments;  except  that  the  liens 
attach  from  the  date  of  the  judgment.  But  this  statute  does  not  deprive  a 
party  of  the  benefit  of  his  superior  vigilance ;  and  the  first  in  time  with  an 
execution,  will  take  the  beneiit  of  his  industry. 

Upon  a  motion  for  a  rule  upon  a  sheriff,  in  reference  to  his  duty  with  an  ex- 
ecution, is  not  a  proper  occasion  to  adjudicate  in  reference  to  collaterals  as 
securities,  in  the  hands  of  one  of  the  parties. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion  of  the 
Court. 

The  motion  was  decided  by  Manierre,  Judge  of  the  Cook 
Circuit  Court. 

Blodgett  &  Winston,  for  Plaintiff  in  Error. 

The  plaintiff  claims  the  entire  proceeds  of  the  real  estate 
levied  upon  and  sold  by  the  execution  issued  upon  the  judg- 
ment recovered  in  this  case,  by  reason  of  his  superior  diligence 
in  making  the  levy  and  sale. 

"  Where  several  judgments  are  entered  at  the  same  time, 
that  creditor  obtains  a  preference  who  first  sues  out  and  levies 
his  execution."     Burnley  v.  Boyett,  1  Howard  (Miss.)  39. 

"  Where  two  judgments  in  favor  of  different  plaintiffs  are 
filed  and  docketed  the  same  day,  neither  has  the  preference 
as  a  lien,  but  if  one  creditor  takes  out  an  execution  and  de- 
livers it  to  the  sheriff  before  the  other  creditor  issues  his 
execution,  and  the  lands  of  the  debtor  are  taken  and  sold,  a 
priority  will  be  gained  by  the  vigilant  creditor,  and  his  execu- 
tion must  be  first  satisfied."  Adams  v.  Dyer,  8  Johns.  347; 
Watermanv.  Raskins,  11  Johns.,  22S;  Gilbert  on  Executions, 
55;  The  Attorney  General  v.  Andrew  Hardress,  23;  Michael 
v.  Boyd,  1  Carter  (Ind.),  259;  Roclchill  et  al.  v.  Hanna  et  al.f 
15  How.,  189;  Reroes  v.  Johnson,  7  Halst.,  29. 

"  Judgment  liens  did  not  exist  at  common  law,  nor  until 
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the  statute  of  Westminster  2,  13  Edward  I,  which  gave  the 
elegit,  and  subjected  real  estate  to  the  payment  of  debts;  and 
as  judgments  were  entered  generally  of  the  term,  and  as  the 
term  was  considered  in  law  as  one  day,  and  by  intendment 
judgments  related  to  the  commencement  of  the  term,  the  lien 
which  the  courts  deduced  from  the  statutes  giving  the  elegit, 
necessarily  attached  on  the  first  day  of  the  term."  Holt,  C.  J., 
Salkeld,  212. 

So  the  law  continued,  till  the  statute  of  29th  Charles  II, 
directed  a  date  to  be  given  to  the  judgment  when  signed,  and 
the  lien  was  shifted  and  fixed  to  that  date.  4  Kent  Com.,  490, 
note  a. 

The  difference  between  liens  upon  real  estate  and  personal 
property  is  this:  Executions  constitute  the  liens  upon  per- 
sonalty, and  the  priority  of  the  lien  is  determined  by  the 
time  of  their  delivery  to  the  officer;  and  no  subsequent  action 
or  non-action  of  the  officer,  or  the  plaintiff,  can  change  oi 
affect  the  right  of  the  parties.     Rogers  v.  Dickey,  1  Gilm.,  644. 

On  the  other  hand,  it  is  the  judgment  which  constitutes  the 
lien  upon  real  estate,  and  the  priority  once  acquired  by  judg- 
ment can  never  be  lost  by  any  lack  of  diligence,  or  otherwise, 
on  the  part  of  the  plaintiff,  or  party.  In  the  first  case,  a  levy 
upon  personalty  under  a  junior  execution  and  a  sale  under 
the  levy  pass  title,  and  is  entirely  regular,  and  leaves  the  sub- 
ject of  sale  clear  of  any  lien  of  the  senior  execution,  but  the 
proceeds  of  sale  must  be  applied  by  the  sheriff  upon  the  exe- 
cution first  in  his  hands.  Crocker  on  Sheriffs,  178 ;  Gwynne 
on  Sheriffs,  219,  220. 

In  the  other  case,  the  levy  and  sale  of  real  estate  under  a 
junior  judgment,  leaves  the  lien  under  the  first  judgment  in 
full  force  upon  the  property  sold,  passing  title,  however,  sub- 
ject to  the  lien,  and  the  proceeds  of  sale  belong  to  the  judg- 
ment under  which  the  levy  and  sale  were  made. 

In  neither  case  does  the  levy  and  sale  under  one  execution 
enure  to  the  benefit  of  the  other,  although,  in  the  one  case, 
the  proceeds  must  be  applied  upon  the  first  execution,  or  the 
sheriff  becomes  liable  therefor. 
,     It  is  not  a  question  here,  as  to  whether  the  sheriff  performed 
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his  duty  in  omitting  to  levy  under  all  executions  in  his  hands 
upon  the  real  estate.  If  the  other  judgment  creditors  have  any 
claims  against  him  on  such  account,  they  can  be  prosecuted; 
but  in  answer  to  such  claim,  it  might  well  be  urged  that  it  is 
not  the  duty  of  the  sheriif  to  search  the  records  for  real  estate 
titles,  but  simply  to  levy  upon  what  property  is  turned  out 
by  defendant,  or  pointed  out  by  plaintiff.  See  Crocker  on 
Sheriffs,  256. 

Mather,  Bates  &  Taft,  for  Defendant  in  Error. 

By  a  statute  of  this  State,  (see  Laws  Feb.  12,  1853,  p. 
172;  Scates,  Treat  &  Blackwell's  Statutes,  p.  271,  sec.  7,)  it  is 
provisoed,  "that  as  between  judgment  creditors  and  other 
parties  claiming  under  the  lien  of  such  judgment,  rendered 
at  the  same  term  of  the  court,  or  on  the  same  day  in  vacation, 
there  shall  be  no  preference  or  priority  of  the  lien  of  one 
judgment  over  that  of  another."  Northern  Bank  v.  Roosa, 
13  Ohio,  334. 

One  judgment  cannot  by  a  prior  levy  obtain  a  preference 
over  other  judgments  of  the  same  term,  levied  within  the 
year.     Rockhill  v.  Ilanna,  4  McLean,  555. 

Judgments  in  Indiana  entered  on  the  same  day  create  equal 
liens,  and  the  issuing  of  an  execution  on  any  one  of  them 
does  not  affect  the  lien  of  the  others.  At  page  559,  Judge 
McLean  says:  "This  lien  does  not  depend  upon  a  race  of  dili- 
gence on  the  executions."  It  is  not  liable  to  be  displaced  by 
greater  diligence,  etc.     Porter  v.  Easthman,  4  Yerg.,  358. 

The  decision  of  the  Circuit  Court  is  just  toward  the  counter 
claimants  in  this  case,  as  far  as  it  goes,  in  giving  them  a  pro 
rata  in  the  distribution.  But  we  insist  it  fails  of  full  justice 
in  another  aspect.  Smith,  it  is  shown,  at  the  time  held  other 
collateral  and  real  estate  securities  for  his  debt,  which  remain 
untouched.  We  insist,  the  court, was  bound  to  have  ordered 
at  least  an  account  and  exhaustion  of  these,  on  equitable  prin- 
ciples, in  order,  if  possible,  to  give  full  payment  to  all.  See 
cases  cited  on  this  point  in  13  111.,  43;  1  Story  Eq.  Jur.,  sec. 
633;  Ohesebrough  v.  Millard,  1  Johns.  Ch.,  412,  413. 
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Bree3B,  J.  This  was  a  motion  made  in  the  case  of  George 
Smith  v.  Sylvester  Lind,  for  a  rule  upon  the  sheriff  of  Cook 
county  to  apply  upon  the  judgment  recovered  in  the  case,  the 
amount  bid  by  the  plaintiff,  at  the  sale  of  certain  real  estate  of 
the  defendant  which  was  levied  on  and  sold  under  an  execu- 
tion issued  in  the  cause,  and  to  issue  to  the  plaintiff  a  certifi- 
cate of  purchase  for  the  land  sold. 

The  motion  was  based  upon  affidavit,  which  stated,  in  sub- 
stance, that  on  the  27th  day  of  June,  1861,  a  judgment  was 
rendered  in  said  case,  in  favor  of  said  George  Smith,  in  the 
Circuit  Court  of  Cook  county,  at  the  June  term,  1861,  against 
defendant  Lind,  for  the  sum  of  seven  thousand  and  sixty-nine 
dollars  and  seventy-two  cents,  and  costs  of  suit,  and  that  on 
the  same  day  an  execution  was  issued  and  immediately  placed 
in  the  hands  of  the  sheriff  of  said  county;  that  said  judg- 
ment was  the  first  entered  in  any  of  the  courts  of  said  county 
against  said  defendant,  and  then  unsatisfied,  and  said  execu- 
tion was  the  first  against  said  Lind  issued  and  placed  in  the 
hands  of  said  sheriff;  that  on  the  day  afterwards,  to  wit,  the 
28th  day  of  June,  1861,  and  during  same  term,  another  judg- 
ment was  rendered  in  said  court  against  the  said  defendant, 
one  in  favor  of  the  Chicago  Firemen's  Insurance  Company 
for  the  sum  of  twenty-eight  hundred  and  sixty-one  and  twenty- 
two  one-hundredths  dollars,  upon  which,  on  same  day,  an  ex- 
ecution was  issued  and  put  in  the  hands  of  the  sheriff,  and 
that  on  the  29th  day  of  June,  1861,  and  during  same  term  oi 
court,  another  judgment  was  rendered  against  same  defendant 
in  favor  of  plaintiff,  George  Smith,  for  the  sum  of  sixty-three 
hundred  and  twenty  and  thirty-four  one-hundredths  dollars, 
and  costs,  upon  which  an  execution  was  issued  and  placed  in 
hands  of  sheriff  of  said  county  on  same  day. 

That  no  other  judgments  were  rendered  against  defendant 
Lind,  at  said  term  of  court,  and  that  afterwards,  on  the  ninth 
day  of  September,  1861,  affiant,  as  attorney  for  Smith,  by  his 
diligent  examination  of  the  records  of  Cook  county,  discov- 
ered the  real  estate  described  in  affidavit,  in  name  of  Lind  at 
time  of  judgment,  and  directed  said  sheriff  to  levy  upon  said 
real  estate,  which  was  done,  and  the  same  was  afterwards  sold 
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under  a  writ  of  venditioni  exponas,  issued  in  said  case,  and 
plaintiff  bid  the  sum  of  eight  hundred  and  fifty  dollars,  which 
being  the  highest  and  best  bid,  the  said  real  estate  was  sold  to 
plaintiff  for  said  sum ;  that  the  costs  of  sheriff  in  levying 
upon  and  selling  said  property  have  been  paid  by  plaintiff, 
and  a  certificate  of  sale  demanded  of  sheriff  therefor,  and 
that  the  amount  bid  be  applied  by  the  sheriff  upon  the  judg- 
ment recovered  in  this  case,  which  the  sheriff  declines  to  do, 
and  pretends  that  part  of  said  sum  so  bid  belongs  to  the  said 
Chicago  Firemen's  Insurance  Company,  the  other  judgment 
creditor. 

That  the  first  and  only  levy  made  upon  said  land  sold,  was 
made  under  the  execution  issued  in  this  case,  and  that  there 
is  due  upon  the  judgment  rendered  in  this  case,  the  sum  of 
forty-four  hundred  dollars  and  upwards;  and  prays  in  conclu- 
sion for  a  rule  upon  said  sheriff  to  compel  him  to  apply  said 
sum  so  bid  upon  the  judgment  in  this  case,  and  to  issue  cer- 
tificate of  sale  to  plaintiff. 

The  rule  was  accordingly  entered  against  the  sheriff,  to 
which  the  sheriff  made  return,  the  Chicago  Fireman's  Insur- 
ance Company  joining  in  the  return.  The  return  admits  the 
rendition  of  the  judgments  as  stated  in  the  affidavit,  the  issu- 
ing of  the  executions,  and  the  levy  upon  and  sale  of  the  real 
estate  as  stated. 

And  claiming  that  the  judgments  recovered  at  the  June 
term  of  the  court,  should  share  alike  in  the  proceeds  of  the 
real  estate,  and  that  the  judgment  of  the  Chicago  Firemen's 
Insurance  Company  should  have  a,  pro  rata  share  of  said  pro- 
ceeds, by  virtue  of  the  act  of  the  legislature  entitled  "  An 
Act  to  regulate  the  practice  of  the  Circuit  Court  of  Cook 
county,  and  the  Cook  County  Court  of  Common  Pleas," 
approved  February  12,  1853. 

The  Chicago  Firemen's  Insurance  Company  also  claims 
that  certain  credits  should  be  made  upon  the  judgments  in 
favor  of  Smith,  on  account  of  collaterals  collected  by  him 
since  judgment  recovered,  and  also  that  certain  collaterals 
still  held  by  Smith  should  be  credited  upon  the  judgments 
last  recovered,  detailed  accounts  of  which  are  annexed  to  the 
return. 
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An  order  was  thereupon  made  by  the  court  upon  the  affi- 
davit and  return,  dividing  the  net  proceeds  of  the  real  estate 
sale  between  the  two  judgments  of  Smith,  and  the  one  of  the 
Chicago  Firemen's  Insurance  Company,  pro  rata,  in  propor- 
tion to  the  amounts  due  upon  the  judgments  at  the  time  of 
the  sale  of  the  real  estate  after  all  credits  allowed,  making  no 
credit,  however,  of  the  collaterals  not  realized  upon. 

To  which  order  of  the  court  the  plaintiff  then  and  there 
excepted,  and  assigned  the  following  causes  of  error  thereto; 
and  the  defendant  also  excepted  to  the  disallowance  of  credits 
of  the  collaterals : 

First.  The  court  erred  in  refusing  to  direct  that  the  whole 
proceeds  of  the  real  estate  should  be  applied  upon  the  judg- 
ment of  George  Smith  first  recovered,  the  execution  on  which 
was  levied  upon  the  real  estate,  and  the  real  estate  sold  there- 
under, on  account  of  the  superior  diligence  exercised  in 
making  the  levy  and  sale. 

Second.  The  court  erred  in  ordering  any  portion  of  the 
proceeds  of  real  estate  to  be  paid  to  the  Chicago  Firemen's 
Insurance  Company,  to  be  applied  upon  its  judgment. 

Third.  The  court  erred  in  refusing  to  make  the  rule  upon 
the  sheriff  absolute,  as  prayed  for  by  the  plaintiff. 

Fourth.  The  court  erred  in  refusing  to  compel  the  sheriff 
to  issue  to  the  plaintiff  a  certificate  of  purchase  of  the  land 
levied  on  and  sold. 

Fifth.  The  court  erred  in  making  the  entire  order  as  ex- 
cepted to. 

Section  seven,  of  the  statute  regulating  the  practice  in  the 
Circuit  and  Common  Pleas  Courts  of  Cook  county,  is  as  follows : 
"All  judgments  rendered  in  either  of  said  courts  shall  become 
liens  from  the  time  such  judgment  shall  be  entered  on  the 
judgment  docket  of  such  court:  Provided,  that  as  between 
judgment  creditors  and  other  parties  claiming  under  the  lien 
of  such  judgment  rendered  at  the  same  term  of  the  court,  or 
on  the  same  day  in  vacation,  there  shall  be  no  preference  or 
priority  of  the  lien  of  one  judgment  over  that  of  another." 
(Scates'  Comp.,  271.) 

Previous  to  this  statute,  all  judgments  in  either  of  those 
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courts,  were  liens  only  from  the  last  day  of'  the  term  of  the 
court,  at  which  they  were  rendered,  and  were  equal  liens 
upon  the  lands  of  the  judgment  debtor  from  that  day.  The 
act  cited,  does  not  affect  this  equality  in  any  way,  or  alter  the 
law  as  to  that.  The  only  difference  between  this  act  and  the 
general  law  is,  that  in  Cook  county,  judgments,  as  liens  upon 
land,  instead  of  attaching  on  the  last  day  of  the  term,  attach 
at  the  time  of  the  recovery  of  the  judgment,  should  that  be 
the  first,  or  any  other  day  of  the  term. 

The  first  clause  of  section  seven,  created  liens  from  the  time 
the  judgments  were  entered  on  the  docket.  This  would  give 
a  priority  of  lien  over  another  judgment  obtained  at  the  same 
term.  To  obviate  this,  the  proviso  was  adopted,  placing  all 
judgments  rendered  the  same  day  on  an  equality  as  to  lien. 
The  statute  did  not  design  to  deprive  a  party  of  any  advan- 
tage he  might  obtain  by  the  exercise  of  superior  diligence. 
While  the  lien  was  made  equal,  diligence  was  left  to  its  re- 
ward. Under  the  general  law,  the  lien  of  judgments  is  equal, 
but  the  vigilant  creditor  can  acquire  a  preference  in  the  pay- 
ment of  his  judgment,  although  it  has  but  an  equal  lien,  by 
first  issuing  his  execution.  If  one  creditor,  who  is  precisely 
equal  to  another  in  point  of  lien,  shall  get  an  advantage  by 
the  use  of  superior  diligence  in  discovering  property,  making 
a  levy  and  sale  of  it,  where  is  the  hardship  or  injustice?  If 
the  property  is  sold  below  its  value,  the  right  of  redemption 
and  re-sale  remains  to  the  other  judgment  creditors. 

There  is  certainly  some  merit  in  searching  records,  discov- 
ering property,  investigating  title,  and  procuring  sale  of  it, 
and  all  at  the  creditor's  costs  and  expense,  by  which  he  ought 
to  profit.  It  appears  by  the  affidavit,  that  it  was  through  the 
efforts  and  at  the  costs  of  the  plaintiff,  a  knowledge  of  the 
real  estate  sold  was  obtained,  and  it  would  be  a  hardship  if 
another  creditor  who  has  made  no  efforts  to  this  end,  should 
enjoy  the  fruits  of  this  diligence.  Both  these  judgment  cred- 
itors were  in  a  position  to  use  diligence — one  only  encoun- 
tered the  labor  and  expense.  To  him  should  be  the  reward. 
Vigilantihus,  non  dorrndentibus,  jura  subveniunt. 

The  plaintiff's  execution  had  gained  a  priority  if  his  judg- 
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ment  had  none,  as  he  had  placed  it  first  in  the  hands  of  the 
officer,  and  had  a  levy  and  sale  made,  and  this  could  not 
be  defeated,  or  impaired,  by  another  execution.  Adams  v. 
Dyer,  8  Johns.  E-.,  437.  To  the  same  effect  is  Michaels  v. 
Boyd  et  al.,  1  Carter's  Ind.  R.  259,  basing  the  decision  upon 
Adams  v.  Dyer.  So  also  is  Barney  v.  Boyett,  1  Howard's 
Mississippi  R.,  39,  referring  also  to  the  same  case.  And  the 
same  is  the  rule  as  held  in  Waterman  v.  Ilaskin,  11  Johns., 
228.  And  also  in  Reeves  v.  Johnson,  7  Halstead  N".  J.  R., 
33.  And  this  is  considered  the  true  doctrine  by  the  Supreme 
Court  of  the  United  States.  RocJchill  et  al.  v.  Hanna  et  al., 
15  Howard,  189. 

On  principle  and  authority  we  are  satisfied,  where  liens  of 
judgments  are  e<jual,  one  judgment  creditor  can  get  a  priority 
over  another,  by  superior  vigilance  in  executing  his  judgment, 
and  that  vigilance  was  fully  shown  by  the  plaintiff  in  this 
case. 

As  to  the  exception  taken  by  the  insurance  company,  that 
the  court  did  not  dispose  of  the  collateral  securities  held  by 
the  plaintiff,  we  have  to  say  it  was  no  time  or  occasion,  on 
the  motion  before  the  court,  to  go  into  an  inquiry  of  the  value 
of  collaterals,  or  their  availability. 

The  court  erred  in  appropriating  any  part  of  this  money  to 
pay  any  other  executions  than  those  of  the  plaintiff,  and  for 
that  reason  their  judgment  is  reversed. 

Judgment  reversed. 

Walker,  J.,  dissents. 


William  Lill,  Appellant,  v.  The  City  of  Chicago, 

Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

All  assessments  in  the  city  of  Chicago  for  paving  streets,  must  be  levied  in 
proportion  to  the  number  of  feet  of  each  lot  adjoining  the  street.  If 
made  on  any  other  property  or  by  any  different  rule,  it  cannot  be  sustained. 

No  matter  how  unjust  an  assessment  made  be,  if  made  conformable  to  the 
charter,  and  is  eomirnied,  the  appeal  can  only  be  taken  as  limited  by  the 
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charter ;  but  where  an  assesnient  is  not  so  made,  and  it  does  not  appear 
that  the  property  assessed  abuts  upon  the  street,  there  is  a  want  of  jurisdic- 
tion, and  the  council  cannot  confirm. 

Tins  is  an  appeal  from  a  judgment  upon  a  special  assess- 
ment warrant,  for  macadamizing  Wells  street  from  the  north 
line  of  Kinzie  street  to  the  Green  Bay  road,  dated  the  8th 
day  of  October,  1861. 

The  application  for  judgment  was  duly  made  by  the  city 
collector,  at  the  February  term  of  the  Superior  Court,  and  his 
report  duly  verified,  shows  that  he  received  said  special  war- 
rant on  the  day  of  its  date,  and  made  due  publication  and 
gave  the  requisite  notices,  and  that  the  annexed  is  a 
schedule  of  the  lands,  lots  and  parcels  of  lands  on  which  the 
assessments  are  not  paid,  and  the  amounts  of  said  assessments 
thereon,  respectively,  are  correctly  stated  therein,  and  praying 
judgment,  etc.: 

Canal  Trustees'  Sub-Division  op  Part  op  Sec.  33,  T.  40,  14  E. 
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Wm.  Lill. 

Objections  to  said  application  for  judgment  were  made  by 
the  appellant,  William  Lill,  as  the  owner  of  block  47  in  the 
Canal  Trustees'  Sub-Division  of  part  of  Sec.  33,  T.  40  N„  14 
east,  and  also  by  Frederick  II.  Winston,  as  the  owner  of 
another  lot.  Said  court,  on  the  4th  February,  1862,  rendere  1 
judgment  against  all  the  delinquent  lands,  except  those  of  said 
Lill  and  said  Winston;  and  on  the  5th  February,  1862,  after 
hearing  the  allegations  and  proofs  in  regard  to  said  block  47, 
and  the  objections  of  said  Lill,  rendered  judgment  against 
said  block  47,  for  the  sum  of  money  annexed  to  the  same,  and 
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for  the  amount  of  damages  prescribed  by  law,  and  costs,  which 
said  sums  are  extended  and  particularly  specified  in  the  fore- 
going list,  and  ordered  that  same  be  sold,  etc. 

And  thereupon,  on  the  same  day,  the  said  William  Lill,  as 
owner  of  said  block  47,  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted. 

The  objections  which  had  been  specifically  interposed  b} 
said  Lill,  in  defense,  were  as  follows: 

That  the  assessment  was  neither  made  nor  confirmed  in  due 
form  of  law. 

That  said  block  was  assessed  knowingly  and  fraudulently 
upon  a  valuation  of  from  two  to  three  times  the  real  value 
thereof  at  the  time  of  making  said  assessment. 

That  the  amount  assessed  upon  said  block  47,  and  for  which 
judgment  is  asked,  is  more  than  twenty-five  per  cent,  of  the 
actual  valuation  of  said  block,  as  appears  by  the  assessment 
roll  and  warrant. 

Said  assessment  and  warrant  are  illegal  and  void. 

Btjknham  &  Martin,  for  Appellant. 

The  assessment  does  not  appear  to  have  been  levied  upon 
the  lots  and  lands  abutting  the  improvement,  in  proportion  to 
the  number  of  front  feet  bounding  the  improvement,  as 
required  by  section  17  of  the  act  of  February  18, 1861,  amend- 
atory of  the  city  charter. 

Thus  the  assessment  was  not  only  not  made  upon  the  lots 
abutting,  in  proportion  to  the  number  of  front  feet,  but  the 
record  shows  it  was  made  on  another  principle  or  basis — that 
of  benefits. 

The  case  in  McAuley  v.  The  City  of  Chicago,  22  111.,  563, 
has  no  bearing  upon  the  case  at  bar.  The  court  there  say, 
the  law  raises  a  presumption  in  favor  of  the  regularity  of  the 
proceedings  levying  the  assessment,  by  requiring  the  court  to 
render  a  judgment  upon  the  report  of  the  collector,  which  is 
not  required  to  state  any  of  them.  But  when  these  proceed- 
ings are  put  in  the  case,  in  defense,  they  must,  by  all  the  cases, 
appear  to  have  been  regular  and  sufficient,  or  judgment  should 
not  be  given  against  the  lands. 
3— 29th  111. 
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The  Maryland  Court  of  Appeals  say,  "When  a  special 
limited  jurisdiction  is  conferred  by  act  of  Assembly  upon  any 
tribunal,  its  power  to  act,  as  it  has  done,  must  appear  upon 
the  face  of  its  proceedings,  and  when  those  proceedings  are 
brought  up  for  review  in  this  court,  it  must  appear  from  their 
inspection  that  everything  has  been  done  which  the  law  re- 
quired as  the  basis  of  the  authority  which  has  been  exercised." 
Boarman  v.  Israel  et  ah,  1  Gill.,  381.  This  was  a  proceeding 
in  rem. 

The  assessment  was  void,  being  in  violation  of  the  2nd  sec- 
tion of  chapter  7,  of  the  city  charter,  act  of  February  14, 
1851,  providing  that  assessments  of  this  class  "shall  not 
exceed  three  per  cent,  per  annum  on  the  property  assessed." 
This  assessment  was  $180.67,  on  a  valuation  of  $700,  more 
than  25  per  cent.     Morrison  v.  City  of  Chicago,  22  111.,  573. 

It  is  claimed  by  appellee,  that  the  appellant  had  no  right 
to  be  heard  to  defend  in  the  Supreme  Court.  It  is  sufficient 
to  say  that  appeal  was  given  under  the  former  act  as  well  as 
under  this;  that  the  law  of  1857  sent  the  city  to  the  court  for 
judgment  in  rem,  in  special  cases  as  well  as  general  taxes, 
and  that  this  act  of  1861  provides  that,  "The  payment  of 
such  special  assessment  may  be  enforced  by  said  city,  at  the 
same  time  and  in  the  same  manner  as  is  now  provided  by 
law  for  the  collection  of  the  general  tax  levied  on  said  city." 
Pease  v.  City  of  Chicago,  21  111.,  500 ;  also,  City  of  Chicago 
v.  Burtice,  24  111.,  489. 

B.  F.  Ayer,  for  Appellee. 

The  case  shows  that  no  objections  were  made  by  the  appel- 
lant to  the  confirmation  of  the  assessment;  nor  was  any 
appeal  taken. 

We  insist,  therefore,  that  by  the  express  terms  of  the 
statute,  (section  26,)  he  is  precluded  from  interposing  these 
objections  to  the  application  for  judgment. 

The  act  provides  that  the  assessment,  when  confirmed  by 
the  Common  Council,  "shall  be  final  and  conclusive  to  all 
parties  interested  therein,"  unless  an  appeal  is  taken. 

The  object  of  this  provision   undoubtedly  was  to  compel 
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parties  to  make  their  objections  seasonably,  and  thus  enable 
the  Common  Council  to  correct  any  errors  or  mistakes  that 
might  have  been  made  by  the  commissioners,  before  any 
warrant  should  be  issued  ;  and  in  this  view,  the  provision 
must  be  regarded  as  both  reasonable  and  judicious. 

The  cases  of  Pease  v.  Chicago,  21  111.,  500,  and  Chicago  v. 
Burtice,  24  111.,  489,  do  not  conflict  with  the  view  here  con- 
tended for.  The  decision,  in  those  cases,  is  put  upon  the 
ground  that  the  act  of  1857,  in  amendment  of  the  city  char- 
ter, allowing  a  defense  in  a  case  like  the  present,  superseded 
the  original  provision  in  the  charter  of  1851,  which  was  simi- 
lar in  effect  to  this  clause,  of  the  act  of  1861,  now  under 
discussion. 

See  also,  Ottawa  v.  Chicago  and  Rock  Island  R.  R.  Co., 
25  111.,  43. 

It  is  wholly  immaterial,  so  far  as  the  legality  of  the  present 
assessment  is  concerned,  whether  it  is  less  than  three  or  ex- 
ceeds twenty-five  per  cent,  of  the  value  of  the  property 
assessed. 

By  section  26,  of  the  Act*  of  1861,  the  Board  of  Public 
Works  are  required,  after  an  improvement  is  ordered  by  the 
Common  Council,  to  "  proceed  to  make  an  assessment  of  the 
benefits  and  the  damages,  costs  and  expenses  of  the  doing  of 
such  work."  There  is  no  restriction  as  to  the  amount.  They 
are  to  assess  the  "costs  and  expenses,"  and  not  a  part  of  them. 
Besides,  by  the  46th  section  of  the  act,  they  are  expressly 
authorized  to  assess  the  property  benefited,  "  to  an  amount 
sufficient  to  cover  the  expense  of  such  improvement.'1 

The  charter  of  1851  did  contain  a  restrictive  clause,  and  it 
is  .insisted  by  the  appellants,  that  this  clause  is  still  in  force. 

This  section  is  entirely  superseded  by  the  Act  of  1861.  A 
different  plan  of  assessment  is  provided  by  the  new  law. 
Under  the  old  law,  the  expenses  were  to  be  assessed  upon  the 
property  "  in  any  natural  division  benefited  thereby,"  and 
were  not  confined  to  the  real  estate  abutting  upon  the  con- 
templated improvement,  as  is  the  case  under  the  present  act. 
The  restriction  in  the  old  law  is  added  to  the  section,  in  the 
shape  of  a  proviso,  and  the  whole  is  clearly  repugnant  to  the 
provisions  of  the  law  now  in  force. 
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As  a  substitute  for  this  restriction,  the  legislature  have 
enacted  that  no  improvement,  to  be  paid  for  by  a  special 
assessment,  shall  be  ordered  by  the  Common  Council,  unless 
it  is  asked  for  by  the  petition  of  the  owners  of  three-fourths 
of  the  property  to  be  assessed,  or  the  same  shall  be  directed 
by  the  votes  of  three-fourths  of  all  the  aldermen  elected,  such 
vote  to  be  entered,  by  ayes  and  noes,  on  the  records  of  the 
Common  Council. 

Again,  it  is  manifest  that  the  whole  subject  of  special 
assessments  has  been  revised  by  the  Act  of  1861,  and  a  new 
system  thereby  substituted  for  the  old.  A  subsequent  statute 
of  this  character  operates  as  a  repeal  of  the  former,  although 
it  contains  no  words  to  that  effect.  111.  <&  Mich.  Canal  v. 
Chicago,  14  111.,  334  ;  Plank  Road  Co.  v.  Allen,  16  Barb.,  15. 

Although  it  does  not  appear  from  the  return  made  by  the 
Board  of  Public  works  upon  the  assessment  roll,  in  express 
terms,  that  the  assessment  was  made  upon  the  lots  abutting 
on  the  improvement,  in  proportion  to  the  number  of  their 
front  feet,  yet  this  does  appear  with  sufficient  certainty. 

The  return  (adopting  in  this  the  phraseology  of  the  statute) 
sets  forth,  that  the  commissioners  had  assessed  the  respective 
amounts  set  opposite  to  each  lot  or  parcel  of  ground,  in  the 
appropriate  column,  "as  the  damages  and  benefits  resulting 
to  such  lots  or  parcels  of  ground  respectively,  by  reason  of 
the  doing  of  such  work,  and  the  making  of  such  contemplated 
improvement. " 

In  the  absence  of  any  evidence  to  the  contrary,  we  are 
bound  to  presume  that  the  commissioners,  who  are  public 
officers,  have  pursued  the  course  pointed  out  by  the  statute. 
The  law  raises  a  presumption  in  favor  of  the  regularity  of  the 
proceeding,  which  must  be  rebutted,  by  showing  affirmatively 
that  something  was  omitted  or  improperly  done,  if  it  is  to  be 
defeated.  Ballance  v.  Underhill,  3  Scam.,  453;  McAuleyv. 
Chicago,  22  111.,  563. 

•  Walker,  J.  It  is  urged,  as  grounds  of  reversal,  that  it 
fails  to  appear  that  the  assessment  was  levied  upon  the  lots 
of  ground  abutting  upon  the  line  of  improvement.  And  the 
levy,  as  made,  was  not  in  proportion  to  the  number  of  front 
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feet,  as  required  by  the  seventh  section  of  the  act  amending 
the  city  charter.  The  assessment,  returned  to  the  common 
council  by  the  commissioners,  shows  a  valuation  and  gross 
assessment  of  benefits  on  the  different  lots,  and  it  nowhere 
states  that  it  is  in  proportion  to  the  number  of  feet  of  any  of 
the  lots  fronting  the  improvement.  The  number  of  front  feet 
of  the  various  lots  is  not  given,  nor  is  it  stated  that  they  adjoin 
or  abut  on  the  street  proposed  to  be  improved.  That  section 
has  limited  the  cost  of  this  character  of  improvement  to  the 
adjoining  lots,  and  requires  it  to  be  levied  in  proportion  to 
the  number  of  front  feet  of  each  adjoining  lot.  This  act  is 
the  only  warrant  for  the  action  of  the  commissioners,  and  in 
making  an  assessment  they  must  conform  to  its  requirements. 
It  has  provided  that  the  assessment  shall  be  made  upon  the 
lots  which  adjoin  the  street  to  be  improved,  and  in  proportion 
to  the  number  of  front  feet  of  the  lot.  If  made  on  other 
property,  or  on  a  different  rule,  it  cannot  be  sustained,  as  the 
exercise  of  the  power  must  strictly  pursue  the  statutory  au- 
thority. Rex  v.  Creek,  1  Cowp.,  30;  City  of  Chicago  v. 
Rock  Island  R.  R.  Co.,  20  111.,  290.  And  it  must  appear, 
from  the  proceeding  itself,  to  be  sustained. 

It  appears  from  the  assessment  roll,  that  each  owner  was 
charged  with  the  amount  of  benefits  he  would  receive  by 
reason  of  the  improvement.  Although  the  property  seems  to 
have  been  valued,  the  assessment  seems  to  have  no  reference 
to  valuation,  but  only  proceeds  upon  the  basis  of  benefits 
derived  from  the  improvement. 

It  is  urged,  however,  that  by  the  twenty-sixth  section  of 
the  act,  the  confirmation  of  the  report  of  the  commissioners 
shall  be  final  and  conclusive,  except  as  therein  provided. 
The  act  allows  an  appeal  from  the  order  of  confirmation,  and 
prescribes  the  questions  which  shall  be  tried  upon  the  hearing 
of  the  appeal.  If,  in  this  case,  it  had  appeared  that  the  valu- 
ation had  been  made  on  the  front  feet  of  adjoining  lots  to  the 
street  to  be  improved,  no  matter  how  unjust  it  might  have 
been,  the  order  confirming  the  report  would  have  been  con- 
clusive, unless  upon  an  appeal,  prosecuted  in  the  mode  pre- 
scribed.    But  until  the  common  council  has  acquired  jurisdic- 
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tion  of  the  subject-matter,  any  order  they  might  make  would 
not  be  conclusive  on  any  person.  To  acquire  such  a  jurisdic- 
tion, it  was  necessary  that  the  required  notices  should  be 
given,  and  the  commissioners  proceed,  in  the  mode  prescribed 
by  the  statute,  to  make  the  assessment. 

There  can  be  no  pretense  that  the  commissioners  had  any 
jurisdiction  to  subject  any  property  to  this  burthen,  but  such 
as  abutted  upon  the  street  proposed  to  be  improved.  If  such 
an  attempt  was  made,  it  was  unauthorized  by  the  statute,  to 
the  same  extent  as  if  it  had  been  situated  beyond  the  limits 
of  the  city.  They  were  only  authorized  to  act  upon  adjoining 
property.  And  as  the  proceeding  fails  to  show  that  this  was 
property  abutting  upon  the  street  proposed  to  be  improved, 
their  jurisdiction  does  not  appear.  And  the  council  were  as 
powerless  to  confirm  as  they  were  to  assess  upon  property 
remote  from  the  improvement.  This  assessment,  then,  does 
not  appear  to  have  been  authorized;  and  this  objection  was 
well  taken,  to  prevent  an  order  for  its  sale,  to  enforce  this 
levy.     And  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


The  Great  Western  Insurance  Company,  Plaintiff 
in  Error,  v.  Nicholas  Staaden,  Defendant  in 
Error. 

ERROR  TO   COOK. 

Upon  a  re-hearing  of  this  case,  which  is  reported  in  26  Illinois,  p.  860,  the 
judgment  below  is  affirmed. 

Bkeese,  J.  All  the  points  raised  in  this  cause  on  this 
re-hearing,  were  decided  at  the  last  term,  in  favor  of  the  de- 
fendant in  error,  except  one,  and  that  was,  that  it  appeared 
by  the  record  hied,  that  the  certificate  of  loss,  etc.,  as  required 
by  the  policy,  was  issued  to  C.  Staaden  instead  of  to  N". 
Staaden,  the  assured. 

This  now  appears,  by  an  amended  record  filed,  to  have 
been  the  misprison  of  the  clerk   in  making  the  transcript. 
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The   certificate   was   to   the   proper  party,  the  defendant   in 
error,  N.  Staaden. 

The  ground  for  the  reversal,  being  now  removed,  the  judg- 
ment must  be  affirmed,  for  the  reasons  given  in  the  opinion 
filed.  See  the  case  of  Great  Western  Insurance  Company  v. 
Nicholas  Staaden,  26  111.,  360. 

Judgment  affirmed. 


William  M.  Maxfield  et  al.,  Appellants,  v.  Alfred 
Patchen,  Appellee. 

APPEAL  FROM  OGLE. 

Where  a  transaction  appears  on  its  face  to  be  a  sale,  when  in  fact  it  was 
only  a  mortgage,  it  is  requisite  that  the  facts  should  be  made  to  appear 
clearly  and  that  subsequent  purchasers  were  notified,  or  the  right  to  re- 
deem will  not  be  allowed. 

The  fact  that  knowledge  of  such  a  transaction  was  brought  home  to  a  sub- 
sequent purchaser  should  be  plainly  proved. 

The  conduct  of  a  person  who  claims  to  be  a  mortgagor,  will  enter  largely 
into  the  merits  of  the  claim. 

The  complainant  and  appellee,  Alfred  Patchen,  having  a 
pre-emption  claim  upon  the  land  in  question,  applied  to  Henry 
A.  Mix  to  furnish  a  land  warrant  with  which  to  enter  the 
land,  and  give  him  time  for  payment. 

Mix  was  an  attorney  at  law,  and  the  agent  of  Thomas  R. 
Greene  for  the  sale  of  land  warrants,  and  the  business  was 
done  in  the  name  of  Mix,  because  "  Greene  thought  he  could 
get  a  higher  price  for  warrants  in  that  way." 

Mix  transferred  to  Patchen  a  land  warrant,  with  which 
Patchen  in  person  went  to  Dixon  and  entered  the  land  in  his 
own  name.  Patchen  had  filed  his  declaration  of  pre-emption 
on  the  14th  of  April,  1849.  The  records  of  the  land  office 
show  that  Patchen  entered  the  land  by  warrant,  on  the  9th  of 
April,  1S50.  On  the  same  day,  Patchen  conveyed  the  land 
to  Mix,  and  received  a  bond  for  a  deed,  giving  his  two  prom- 
issory notes  for  $110  each,  and  payable  in  one  and  two  years 
from  the  date  thereof,  with  interest.     The  deed  to  Mix,  and 
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the  bond  to  reconvey,  were  filed  for  record  at  the  same  hour 
of  the  following  day.  Patchen  continued  in  possession  until 
1851,  and  paid  the  taxes  up  to  the  year  1855,  when  the  appel- 
lant, Maxlield,  took  possession,  and  has  since  continued  it. 

Previous  to  Maxneld's  possession,  Patchen  had  removed  his 
fences  and  house,  but  at  what  precise  time  the  evidence  leaves 
in  doubt. 

On  the  20th  of  June,  1852,  Mix  conveyed  the  land  by  quit- 
claim to  the  heirs  of  Thomas  P.  Greene. 

On  the  6th  of  January,  1855,  Elizabeth  Greene,  in  whom 
had  centered  the  title  of  the  heirs  of  Thomas  P.  Greene,  con- 
veyed by  deed  of  warranty  to  the  appellant,  Maxfield. 

On  the  19th  of  September,  1857,  Patchen  filed  his  bill  to 
declare  the  transaction  with  Mix  a  mortgage,  and  to  redeem. 
The  decree  was  rendered  on  the  26th  of  March,  1861.  On 
the  27th  of  the  same  month,  the  account  was  taken  before  the 
master,  and  on  the  28th,  his  report  was  filed  and  confirmed. 

The  Circuit  Court  found,  by  its  decree,  that  Maxfield  pur- 
chased a  mortgagee's  interest,  subject  to  the  right  of  Patchen 
to  redeem,  and  he  was  declared  subject  to  all  the  liabilities  of 
a  mortgagee  in  possession.  That  Maxfield  should  deliver  pos- 
session of  the  land  and  appurtenances  immediately,  and  that 
he  convey  the  same  by  deed  within  thirty  days,  etc.,  etc.,  and 
in  case  of  failure  by  him  to  do  so,  then  the  master  to  convey. 
Maxfield  and  Greene  appealed. 

Hurd,  Booth  &  Potter,  for  Appellants. 

Gallup  &  Hitchcock,  for  Appellee. 

Walker,  J.  Was  the  entry  of  the  land  by  appellee,  his 
conveyance  of  the  same  to  Mix,  and  taking  back  a  bond  for  a 
conveyance,  upon  payment  of  the  price  of  the  land  warrant 
with  which  it  was  entered,  a  mortgage?  If  so,  as  it  appeared 
on  the  face  of  the  transaction  to  be  a  sale,  did  appellee  waive 
the  right  to  insist  upon  his  rights  as  a  mortgagee?  If  this 
was  a  mortgage,  it  was  from  circumstances  outside  of,  and 
independent  of,  the  written  agreement.  And  if  it  was  a  trans- 
action of  that  character,  it  is  necessary    that   it  should    be 
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made  to  clearly  appear,  and  that  subsequent  purchasers  had 
notice  of  the  nature  of  the  transaction  between  appellee  and 
Mix,  or  the  right  to  redeem  will  not  be  allowed. 

Even  if  this  was  in  its  inception  a  mortgage,  the  evidence 
that  appellant  had  notice  of  that  fact  when  he  purchased,  is  not 
sufficient.  The  son  of  complainant  testifies,  that  he  had  a 
conversation  with  appellant  in  1857,  in  which  he  said  he 
knew,  when  he  purchased,  that  complainant  had  a  pretended 
claim  to  the  land.  He  does  not  testify,  that  appellant  stated 
that  he  knew  the  nature  of  the  claim.  He  did  not  say,  that 
he  knew  that  he  had  a  right  to  redeem  as  a  mortgagor,  or  to 
pay  up  the  purchase-money  and  receive  a  deed.  It  does  not 
appear,  that  he  knew  the  nature  of  the  transaction  between 
complainant  and  Mix.  It  also  appears,  that  he  stated  to  a 
witness  that  he  had  leased  an  adjoining  piece  of  land  upon 
which  to  erect  his  house,  so  that  if  complainant  held  the  land, 
he  would  not  lose  it.  This  is  not  evidence  that  he  knew  the 
nature  of  the  transaction  at  the  time  of  the  entry.  It  only 
shows,  that  he  was  then  aware  that  there  was  a  claim  that 
would  be  contested,  and  that  he  felt  uncertain  of  the  result. 

But  conceding  that  appellant  was  fully  aware  of  all  the 
circumstances  of  the  case,  from  the  time  the  land  was  pur 
chased  of  the  government  up  to  the  time  of  his  own  purchase, 
did  he  acquire  the  title,  subject  to  be  defeated  by  appellee's 
claim?  It  appears,  that  after  appellant  obtained  the  land  for 
the  conveyance,  he  erected  a  small  building,  and  enclosed  a 
small  portion  of  the  premises  by  a  fence,  but  afterwards 
removed  them.  Complainant  was  urged  by  Mix  to  permit 
him  to  apply  money  in  his  hands,  belonging  to  appellee,  on 
the  purchase,  but  he  refused.  Mix  repeatedly  urged  him  to 
pay,  or  he  would  be  compelled  to  convey  to  the  Greenes, 
which  he  neglected  to  do.  Mix,  to  give  appellee  the  oppor- 
tunity of  paying,  got  the  matter  delayed  some  months.  Com- 
plainant stated  to  another  witness,  after  the  maturity  of  his 
notes,  that  he  would  lose  his  land.  He,  after  appellant  pur- 
chased of  Greene,  refused  to  pay  the  taxes,  saying,  that  the 
collector  would  have  to  get  them  of  appellant.  And  a  motive 
for  abandoning  the  land  and  the  contract  is  found  in  the  fact, 
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that  there  was  other  government  land  in  the  neighborhood, 
equal  in  quality,  and  subject  to  entry,  at  a  lower  price  than  it 
would  have  cost  to  pay  for  this  tract. 

"We  think  the  evidence  is  abundant  to  show,  that  appellee 
had  abandoned  the  contract.  It  is  true,  he  did  not  in  terms 
say  so,  but  all  of  his  acts  subsequent  to  the  maturity  of  his 
notes  seem  to  unmistakably  indicate  such  a  design.  And  had 
the  land  not  been  improved,  or  had  it  not  appreciated  in  value, 
the  presumption,  from  his  previous  conduct,  is,  that  he  would 
never  have  asserted  this  claim.  To  permit  him  to  do  so, 
would  be  to  enable  him  to  perpetrate  a  fraud  upon  appellant. 
If  he  purchased  without  notice,  he  must  be  protected.  If, 
with  full  notice  of  all  the  circumstances,  he  was  invited  by 
the  acts  of  appellee  to  believe  that  he  had  abandoned  his 
claim,  it  would  be  inequitable  and  unjust  to  permit  him  to 
recover  the  premises,  with  the  improvements  and  enhanced 
value  of  the  land.  Appellee  has  been  guilty  of  laches,  has 
stood  by  and  failed  to  assert  his  right  when  it  would  have 
injured  no  person.  He  did  no  act,  or  even  claim  the  right  to 
enforce  the  contract,  when  it  would  have  produced  no  injury. 
The  right  to  treat  this  contract  as  a  security  for  a  loan,  being 
a  verbal  secret  understanding  between  the  parties,  not  appear- 
ing in  the  written  agreement,  may  be  shown  to  have  been 
voluntarily  abandoned,  altered  or  rescinded  by  the  agreement 
of  the  parties.  If  it  appeared  in  the  written  agreement,  then 
a  regular  foreclosure,  a  release  or  satisfaction,  would  be  neces- 
sary. As  between  the  parties  themselves,  the  proof  of  aban- 
donment or  a  rescission  might  be  required  to  be  more  rigid 
than  where  the  rights  of  third  parties  had  intervened.  This 
view  of  the  case  is  fully  sustained  by  the  case  of  Furgeson  v. 
Tallmadge,  20  111.,  581.  The  decree  of  the  court  below  is 
therefore  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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The  People,  etc.,  on  the  relation  of  W.  Don  Maus  v. 
George  H.  Harlow,  Clerk  of  the  Circuit  Court  of 
Tazewell  County. 

APPLICATION  FOR  A  MANDAMUS. 

A  clerk  is  not  bound  to  deliver  process  until  he  is  paid  his  fees,  awarded 
him  by  law. 

Clerks  may  insist  upon  the  payment  of  their  fees,  as  their  services  are-  per- 
formed. 

This  was  a  motion  for  a  mandamus  to  George  H.  Harlow, 
clerk  of  Tazewell  county,  Illinois,  to  compel  kim  to  issue  a 
writ,  etc. 

The  petition  states  that  the  relator,  on  tke  lltk  of  April, 
1862,  tke  respondent  being  tke  clerk  of  tke  Circuit  Court  of 
Tazewell  county,  Illinois,  presented  a  precipe  for  a  summons 
against  one  Smith  Mosker,  Jr. ;  that  tke  clerk  filed  tke  pre- 
cipe and  docketed  tke  suit,  and  made  out  a  writ  in  due  form 
of  law,  and  then  presented  tke  relator  witk  a  bill  of  costs 
amounting  to  fifty  cents,  which,  the  relator  refused  to  pay; 
and  thereupon  the  clerk  refused  to  deliver  tke  writ,  or  to  allow 
tke  same  to  be  taken  out  of  his  office,  unless  the  relator  would 
pay  the  bill. 

The  clerk  admits  tke  truth,  of  the  petition,  and  waives  an 
alternative  mandamus,  and  agrees  that  if  he  was  bound, 
under  these  circumstances,  to  deliver  the  summons,  a  per- 
emptory mandamus  shall  issue;  otherwise  to  be  refused. 

Cohks,  Maus  &  Roberts,  for  the  Relator. 

S.  P.  Bailey,  for  the  Respondent. 

Catost,  C.  J.  This  application  for  a  mandamus  is  made  to 
compel  the  clerk  of  the  Tazewell  Circuit  Court,  to  issue  a 
summons  upon  a  certain  precipe  remaining  in  that  court. 
The  case  shows  that  the  plaintiff  in  the  action  applied  for 
summons,  which  the  clerk  made  out,  and  also  made  out  his 
bill  for  fees  allowed  him  by  law  for  issuing  the  summons, 
payment  of  which  he  demanded,  and  without  the  payment  of 
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which  he  refused  to  deliver  the  process.  And  in  this  we  have 
no  doubt  he  was  right.  The  clerk  is  entitled  to  his  fees  as 
the  services  are  performed.  In  the  case  of  Morgan  v.  Griffin, 
1  Gilm.,  565,  this  court  said,  "  In  contemplation  of  law,  the 
parties  respectively  advance  such  costs  as  they  make  during 
the  progress  of  the  cause."  So  far  as  we  are  advised,  it  has 
been  uniformly  held,  both  by  the  Supreme  and  the  Circuit 
Courts,  that  clerks  may  insist  upon  their  fees  as  their  services 
are  performed;  and  this  we  have  no  doubt  is  the  law.  A 
mandamus  is  refused. 


Mandamus  refused. 


Frederick  Shafer,  Appellent,  v.  Thomas  Newlan, 

Appellee. 

APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS  OF  THE 
CITY  OF  AURORA. 

Where  the  allegations  and  proofs  do  not  correspond,  this  court  may  remand 
the  cause,  with  permission  to  the  plaintiff  below  to  amend  his  pleading. 

This  was  an  action  commenced  against  Newlan  by  Shafer, 
upon  an  order  given  by  Newlan  upon  one  Buchanan,  for 
liquors,  upon  a  horse  trade  between  Newlan  and  Buchanan. 
Shafer  presented  his  order  and  received  his  liquors,  which  he 
returned  to  Buchanan,  upon  the  ground  that  they  were  so 
adulterated  as  to  be  without  value.  There  was  proof  show- 
ing, that  Newlan  said  to  Shafer,  that  if  he  would  get  the 
order  back  from  Buchanan,  that  he  (Newlan)  would  arrange 
the  matter  with  Shafer.  Shafer  got  the  order  back,  and  sued 
Newlan  in  assumpsit.  The  declaration  had  a  count  upon  the 
order,  and  also  the  common  counts  for  goods  sold,  money 
lent,  paid,  laid  out  and  expended,  etc. 

The  court  below  tried  the  issues,  and  gave  a  judgment  for 
the  plaintiff  below  (appellee)  for  eighty  dollars.  Defendant 
below  appealed. 

B.  C.  Cook,  and  Plato  &  Harvey,  for  Appellant. 

C.  J.  Metzner,  for  Appellee. 
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Breese,  J.  It  is  very  apparent  on  this  record,  that  the 
allegations  in  the  plaintiffs  declaration,  and  the  proofs  lie 
made,  do  not  correspond. 

The  action  is  assumpsit.  The  declaration  avers,  that  on, 
etc.,  at,  etc.,  the  defendant  made  his  certain  order  in  writing, 
and  delivered  the  same  to  the  plaintiff,  and  thereby  the  de- 
fendant requested  "  H.  Buchanan,  Esq.,"  to  pay  the  plaintiff 
one  hundred  dollars  in  liquors — that  afterwards,  on,  etc.,  plain- 
tiff presented  the  order  for  payment  to  H.  Buchanan,  and  the 
said  Buchanan  refused  to  pay  said  liquors,  or  any  part  thereof 
in  order  specified,  of  all  which  the  defendant  had  due  notice, 
etc. 

The  proof  is  full,  that  on  presenting  the  order,  Buchanan 
satisfied  it  in  full,  by  delivering  to  the  plaintiff  liquors,  the 
plaintiff  himself  selected,  and  with  which  he  expressed  him- 
self well  satisfied,  and  they  were  delivered  to  him,  and  the 
order  taken  up  by  Buchanan.  This  closed  the  contract,  as  to 
the  making,  the  delivering  and  the  acceptance  of  the  order, 
and  this  proof  destroys  the  plaintiff's  cause  of  action,  as  he 
has  chosen  to  set  it  forth. 

Whatever  occurred  afterwards  should  be  set  forth  in  a  dis- 
tinct count  in  the  declaration,  averring  all  the  facts,  as  they 
make  a  new  and  different  case  from  the  one  set  forth  in  this 
declaration. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  plaintiff  to  amend  his  declaration,  by  adding  addi- 
tional counts. 

Judgment  reversed 
Caton,  C.  J.,  dissents. 


Harriet    Farlin,    Plaintiff   in    Error,  v.    Reuben 
Lovejoy,  Defendant  in  Error. 

ERROR  TO  COOK. 

A  note  transferred  before  it  is  due,  to  a  bona  fide  holder,  without  notice  of  a 
defense,  can  be  recovered  from  the  maker. 

This  was  an  action  of  assumpsit  upon  an  indorsed  note. 
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There  was  a  trial  in  the  Circuit  Court  of  Cook  county,  and  a 
verdict  and  judgment  for  the  defendant  in  that  court. 

The  plaintiff  below  brings  the  case  here  on  a  writ  of  error. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Hoyne,  Miller  &  Lewis,  for  Plaintiff  in  Error. 
E.  and  A.  Van  Buren,  for  Defendant  in  Error. 
"Walker,  J.  The  defendant  in  error  drew  a  bill  of  ex- 
change on  Jesse  Terrell,  of  Boston,  for  the  sum  of  $3,600, 
payable  in  thirty  days,  and  bearing  date  the  29th  of  June, 
1857.  He,  at  the  same  time,  executed  the  note  sued  upon,  to 
I).  W.  Clark,  plaintiff  below.  Clark  and  Crane  together  went 
to  the  Metropolitan  Bank,  and  it  was  there  agreed  by  all  the 
parties,  that  the  bank  should  take  the  draft  for  collection,  dis- 
count the  note  executed  to  Clark,  and  apply  to  its  payment 
the  first  moneys  collected  on  the  draft.  In  pursuance  to  this 
agreement,  the  draft  was  left  with  the  bank,  and  the  note  dis- 
counted. Immediately  afterwards,  Farlin,  one  of  the  mem- 
bers of  the  banking  house,  went  to  Boston,  and  sold  the  draft 
before  its  maturity,  and  appropriated  the  proceeds  to  his  own 
use.  Crane,  the  agent  of  Farlin,  repeatedly  applied  to  the 
bank  to  learn  whether  the  draft  has  been  collected,  and  offered 
to  check  against  it,  for  the  purpose  of  paying  the  note,  but 
was  always  refused  the  privilege.  After  Farlin  returned  from 
the  East,  Crane  repeatedly  requested  him  to  apply  the  money 
received  on  the  draft,  to  the  payment  of  the  note.  He  admit- 
ted the  receipt  of  the  money,  and  promised  to  give  up  the 
note,  but  never  did. 

Afterwards,  on  the  16th  of  the  following  October,  defend- 
ant in  error  brought  suit  against  Farlin  &  Mosely,  the  propri- 
etors of  the  bank,  to  recover  the  money  received  on  the  sale 
of  the  draft.  On  the  5th  day  of  November  following,  he 
recovered  a  judgment  for  the  amount,  without  deducting  the 
note.  Before  the  maturity  of  the  note,  plaintiff  in  error  pur- 
chased it  of  the  bank,  and  brought  the  present  suit  for  its 
recovery.  On  the  trial  below,  it  was  urged,  that  the  sale  of 
the  note  was  only  colorable,  and  the  receipt  of  the  money, 
on  the  sale  of  the  draft,  fully  discharged  the  note. 
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When  the  note  was  negotiated,  all  parties  to  the  transaction 
expected  that  the  proceeds  of  the  draft,  when  collected,  wonld 
pay  and  satisfy  the  note  at  or  before  its  maturity.  If  defend- 
ant in  error  had  not  instituted  suit,  and  recovered  a  judgment 
for  the  money  received  upon  the  sale  of  the  draft,  and  had  it 
appeared  that  the  assignment  to  defendant  in  error  was  only 
colorable,  there  could  be  no  reasonable  doubt  that  it  would 
have  constituted  a  defense  to  the  action.  On  the  contrary,  he 
brings  his  suit,  and  prosecutes  it  to  a  recovery  of  the  whole 
amount,  giving  no  credit  for  the  amount  of  the  note.  By  that 
recovery  he  clearly  manifested  an  intention  to  look  to  Farlin 
&  Mosely  for  indemnity  against  the  payment  of  the  note. 
By  the  suit  and  recovery  he  treated  the  note  as  valid  and 
subsisting  against  him.  He  looked  to  the  judgment  to  raise 
the  money  to  pay  the  note,  or  at  any  rate,  as  an  indemnity 
against  it.  By  his  recovery,  he,  in  effect,  declared  that  the 
note  was  unpaid  and  without  defense,  and  that  it  would  be 
paid.  It  would  seem  that  no  other  reasonable  explanation 
can  be  given  to  his  acts. '  If  he  considered  the  note  as  paid, 
why  was  it  that  he  failed  to  give  credit  for  the  amount  on  his 
claim  for  the  proceeds  of  the  draft  ? 

There  is  no  evidence  in  the  record  showing  that  the  assign- 
ment was  only  colorable.  It  was  indorsed  before  its  maturity, 
and  for  aught  that  appears,  in  the  due  course  of  business. 
Under  the  statute,  a  purchaser  of  negotiable  paper  before  its 
maturity,  without  notice  of  a  defense,  is  protected.  There  is 
no  evidence  of  notice  or  of  such  circumstances  as  should  have 
put  the'  holder  on  inquiry.  As  between  the  parties  to  the 
original  transaction,  there  would  have  been  a  complete  defense 
to  a  recovery,  but  an  innocent  purchaser  is  protected.  The 
plaintiff  below  occupied  this  position,  so  far  as  this  record 
discloses. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Elisha  W.  Willard,  Relator,  v.  Jesse  K.  Dubois, 
Auditor,  etc. ,  Respondent. 

APPLICATION   FOR  A  MANDAMUS. 

The  owner  of  protested  bills,  issued  under  the  general  banking  law,  should 
receive  his  proportion  of  the  proceeds  of  the  sale  of  the  stocks,  to  be  esti- 
mated upon  the  principal,  and  damages  computed  at  twelve  and  one-half 
per  centum  on  the  amount  of  bills  protested,  to  be  calculated  from  the  date 
of  protest. 

The  opinion  of  Mr.  Justice  Breese  gives  a  full  statement 
of  the  case. 

Blodoett  &  Winston,  for  the  Relator. 

S.  T.  Logan,  for  the  Auditor. 

Breese,  J.  The  following  petition  to  this  court  having 
been  filed  for  a  mandamus  against  the  auditor  of  public 
accounts,  the  parties  agree  upon  a  state  of  facts  on  which  we 
are  called  to  decide  : 

To  the  lion.  Judges  of  the  Supreme  Court  of  the  State  of 
Illinois: 
Your  petitioner,  Elisha  W.  Willard,  of  the  city  of  Chi- 
cago, in  the  State  of  Illinois,  respectfully  represents,  that  on 
or  about  the  third  day  of  January,  in  the  year  1861,  your 
petitioner  was  the  holder  and  owner  of  bank  notes,  issued  and 
put  in  circulation  by  the  Highland  Bank — a  corporation  for 
banking  purposes  then  existing  in  said  State,  under  and  by 
virtue  of  the  act  of  the  General  Assembly  of  said  State,  enti- 
tled "An  Act  to  establish  a  general  system  of  banking,"  ap- 
proved February  15,  1861,  and  the  subsequent  enactments  of 
said  General  Assembly  amendatory  of  and  supplementary  to 
said  act  ;  that  on  said  third  day  of  January,  1861,  your  peti- 
tioner caused  the  said  circulating  bank  notes  so  held  by  him, 
as  aforesaid,  against  said  Highland  Bank,  amounting  to  the 
sum  of  seven  thousand  two  hundred  dollars,  to  be  presented 
to  said  bank  for  redemption  and  payment,  and  payment  and 
redemption  thereof  was  then  and  there  refused,  and  said  bank 
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notes  were  therefore  protested  for  non-payment,  pursuant  to 
said  laws. 

And  your  petitioner  further  showeth,  that  after  said  protest 
and  in  consequence  thereof,  the  auditor  of  public  accounts  of 
said  State  proceeded  in  pursuance  of  the  said  general  banking 
law,  and  the  amendments  thereto,  to  put  said  bank  in  liquida- 
tion, and  wind  up  its  affairs,  and  has  .sold  and  converted  into 
money  the  stocks  and  securities  deposited  to  secure  the  re- 
demption of  the  circulating  notes  of  said  bank,  and  now  has 
said  funds  in  hand. 

Your  petitioner  further  showeth,  that  by  the  provisions  of 
said  general  banking  law  and  its  amendments,  said  bank,  by 
reason  of  the  aforesaid  refusal  to  pay  said  notes  on  presenta- 
tion, and  of  the  aforesaid  protest  thereof,  became  and  is  liable 
to  pay  your  petitioner  damages  in  lieu  of  interest  on  the 
amount  of  said  notes,  at  the  rate  of  twelve  and  a  half  per 
cent,  per  annum,  from  the  time  of  said  refusal  of  payment  and 
protest,  and  that  said  notes,  together  with  said  interest,  by  way 
of  damages,  remain  wholly  unpaid. 

And  your  petitioner  further  showeth,  that  he  is  advised  and; 
charges  that  said  auditor  of  public  accounts  ought  to  pay  out 
of  the  proceeds  of  the  securities  of  said  bank  so  in  his  hands 
as  aforesaid,  the  said  twelve  and  a  half  per  cent,  per  annum 
damages,  so  due  your  petitioner  as  the  holder  and  owner  of 
said  sum  of  seven  thousand  two  hundred  dollars  of  the  notes- 
of  said  bank,  protested  as  aforesaid,  and  also  the  jpro  rata  pro- 
portion or  dividend  to  which  your  petitioner  is  entitled  as  the- 
holder  of  said  notes. 

And  your  petitioner  further  showeth,  that  said  auditor,  not- 
withstanding the  said  right  of  your  petitioner  to  have  the  said 
damages  paid  out  of  the  proceeds  of  said  securities  in  his 
hands  as  aforesaid,  refuses  to  pay  the  same  to  your  petitioner. 

Wherefore,  your  petitioner  prays  that  a  writ  of  mandamus 
be  issued  out  of  your  honorable  court,  commanding  said  audi- 
tor to  ]  v\  raid  ("Unrge^  out  of  the  proceeds  of  the  securities 
of  said  bank,  in  his  hands  for  distribution   among  the  bill- 
holders  of  said  bank. 

And  your  petitioner  will  ever  pray,  etc. 
-29th  111. 
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The  following  is  the  statement  of  facts  as  agreed  upon : 
It  is  hereby  stipulated  and  agreed  between  the  parties,  that 
the  above  case  shall  be  submitted  to  said  court  at  its  next 
term,  to  be  holden  in  Ottawa,  upon  the  following  facts,  viz. : 

On  and  before  the  3d  day  of  January,  1861,  the  Highland 
Bank  was  duly  organized  and  doing  business  in  said  State 
under  the  provisions  of  the  general  banking  law  of  1851, 
and  its  amendments;  that  said  bank  had  deposited  secu- 
rities with  the  auditor,  and  issued  and  put  in'  circulation 
bank  notes  pursuant  to  said  law  and  its  amendments;  that  on 
the  3d  day  of  January,  1861,  said  Elisha  W.  Willard,  as  the 
holder  and  owner  of  the  sum  of  seven  thousand  two  hundred 
dollars  of  the  circulating  notes  issued  by  said  bank,  and  the 
payment  and  redemption  whereof  was  secured  by  the  deposit 
of  said  securities  with  the  auditor,  caused  the  said  notes  so 
held  by  him  to  be  presented  to  said  bank  for  redemption  and 
payment;  that  said  redemption  and  payment  was  refused  by 
said  bank,  and  said  notes  duly  protested  for  non-payment, 
;and  thereupon  said  Willard  filed  said  notes  and  protest  with 
the  auditor,  pursuant  to  law,  and  the  auditor  proceeded  to 
put  said  bank  in  liquidation  and  wind  up  its  affairs  as  re- 
quired by  law;  that  said  bank  thereupon  filed  a  bill  in 
chancery,  in  the  Sangamon  Circuit  Court  against  the  auditor, 
alleging  irregularity  and  illegality  in  said  presentation  and 
protest,  and  obtained  an  injunction  upon  his  proceedings  for 
winding  up  said  bank;  that  the  auditor  answered  said  bill 
and  at  the  first  term  of  said  court,  held  after  the  issuing  of 
said  injunction,  the  same  was  dissolved  and  said  bill  dis- 
missed; that  the  said  Willard  and  J.  M.  Adsit,  another 
holder  of  notes  of  said  bank,  also  protested  for  non-payment 
on  the  3d  day  of  January,  paid  in  part  the  expenses  of  em- 
ploying solicitors  and  defending  said  suit;  that  on  the  dis- 
missal of  said  bill,  the  auditor  proceeded  to  put  said  bank  in 
liquidation,  to  obtain  the  orders  necessary  and  sell  the  public 
stocks  deposited  to  secure  the  payment  and  redemption  of 
the  circulating  notes  of  said  bank;  that  the  circulation  of 
said  bank  at  the  time  when  the  auditor  was  ready  to  declare 
a  dividend  to  the  bill-holders,  amounted  to  the  sum  of  sixty- 
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three  thousand  eight  hundred  dollars,  and  the  net  proceeds  of 
the  sale  of  said  public  stocks  for  the  redemption  of  said 
circulation,  amounted  to  the  sum  of  fifty-five  thousand  six 
hundred  and  seventy  dollars  and  twenty-two  cents. 

Willard  claims  that  the  auditor,  in  making  a  dividend  to 
him  upon  the  said  sum  of  seven  thousand  two  hundred  dol- 
lars of  the  protested  notes  of  said  bank,  should  add  to  the 
sum  of  said  protested  notes,  and  also  to  all  other  notes  of  said 
bank  duly  protested  for  non-payment  and  filed,  interest  at  the 
rate  of  twelve  and  a  half  per  cent,  per  annum,  from  the 
date  of  said  protest  to  the  time  when  the  auditor  was  ready 
to  make  said  dividend;  that  he,  Willard,  shall  receive  his 
dividend  upon  said  protested  notes  on  the  basis  of  the 
amount  thereof,  with  said  twelve  and  a  half  per  cent,  per 
annum  added;  the  said  twelve  and  a  half  per  cent,  per 
annum  interest  so  claimed  being  that  allowed  in  lieu  of  all 
damages  by  the  eighteenth  section  of  the  general  banking 
law. 

If  the  court,  on  hearing  said  case,  shall  be  of  opinion  that 
said  twelve  and  a  half  per  cent,  damages  or  interest  should  be 
•paid  pro  rata  with  the  non-protested  bills  of  said  bank,  out  of 
the  proceeds  of  said  public  stocks  in  the  hands  of  the  auditor, 
then  a  peremptory  mandamus  shall  issue,  directing  the 
auditor  to  proceed  upon  said  basis  in  making  his  dividend 
of  the  proceeds  of  said  securities  in  his  hands,  without  fixing 
amounts  or  sums;  and  if  the  court  shall  be  of  opinion  other- 
wise, then  the  order  or  judgment  shall  set  forth  in  general 
terms  the  basis  upon  which  said  dividend  shall  be  declared, 
on  said  statement  of  facts,  and  the  law  applicable  to  the  case. 
The  auditor  insists  that  although  the  law  allows  damages  at 
twelve  and  a  half  per  cent,  against  the  bank,  yet  it  does  not 
authorize  those  damages  to  be  paid  pro  rata  with  the  bills  of 
the  bank  out  of  the  proceeds  of  the  securities  filed. 

To  understand  this  case,  reference  must  be  had  to  the  bank- 
ing law  of  1851,  and  the  amendatory  law  of  1857.  Section 
18,  of  the  original  banking  law,  provides  that  "  every  associa- 
tion under  the  provisions  of  this  act  shall  be  liable  to  pay  the 
holder  of  every  bill  or  note  put  in  circulation  as  money,  the 
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payment  of  which  shall  have  been  demanded  and  refused, 
damages  for  the  non-payment  thereof,  in  lien  of  interest,  at 
the  rate  of  twelve  and  one-half  per  cent,  per  annum,  from  the 
time  of  such  refusal  until  the  payment  of  such  evidence  ot 
debt  and  the  damage  thereon."     (Scates'  Comp.,  114.) 

Section  26,  of  the  same  act,  provides  that  the  auditor  shall 
give  notice  "  that  all  the  circulation  issued  by  such  person  or 
association,  will  be  redeemed  out  of  the  trust  funds  belonging 
to  the  maker  or  makers  of  such  protested  note,  to  the  pay- 
ment, pro  rata,  of  all  such  circulating  notes,  whether  pro- 
tested or  not."     (Id.,  116.) 

Section  3,  of  the  amendatory  act  of  185T,  provides,  that 
"  if  the  said  bank,  issuing  said  bills  or  notes,  shall  neglect  to 
pay  the  same,  with  twelve  per  cent,  interest  per  annum 
thereon,  from  the  date  of  such  protest,  together  with  all  costs 
and  protest  fees  and  expenses,  then,  after  the  expiration  of 
ten  days,  as  herein  provided,  the  auditor  shall  proceed  as  pro- 
vided in  the  fourteenth  and  twenty-sixth  sections  of  the  act  to 
which  this  is  an  amendment."     (Id.,  128.) 

This  is  all  the  legislation  having  a  direct  bearing  on  the 
question  presented,  and  that  is,  whether  the  interest  or  the 
damages  allowed  in  lieu  of  interest  upon  the  bills  protested, 
are  part  of  the  bills  themselves,  or  of  the  amount  due  upon 
them. 

This  court  has  said,  in  McGonnell  v.  Thomas,  2  Scam.,  313, 
that  the  interest  on  a  note  is  regarded  as  an  incident  to  the 
debt,  and  is  given  in  the  form  of  damages  without  being 
specially  declared  for. 

In  the  case  of  the  Succession  of  Andreas  Anderson,  12 
Louisiana  Ann.  R.,  95,  the  court  held,  that  interest  could  not 
be  recovered  distinctly  from  the  principal,  the  law  making  no 
distinction  between  interest  claimed  as  damages,  as  in  the 
present  case,  and  interest  as  in  other  cases.  Without  section 
18,  interest  at  the  legal  rate,  we  apprehend,  could  be  recov- 
ered upon  bank  notes  payable  on  demand,  after  demand  is 
made  for  the  payment.  All  contracts  to  pay  money  undoubt- 
edly give  a  right  to  interest  from  the  time  when  the  principal 
ought  to  be  paid,  but  it  cannot  be  sued  for  apart  from  the 
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principal  sum.  Banks  and  bank  notes  have  no  immunities 
not  accorded  to  the  citizen,  and  suits  against  them  on  their 
notes  are  of  common  occurrence.  Section  18  expressly  gives 
damages,  at  the  rate  of  twelve  and  one-half  per  cent.,  in  lieu 
of  legal  interest. 

As  argued  by  the  counsel  for  the  relator,  there  can  be  no 
injustice  in  giving  to  the  diligent  creditor,  who  presents 
his  bills  for  payment  and  causes  them  to  be  protested  for 
non-payment,  his  full  share  of  the  stocks  sold  in  proportion 
to  the  amount  due  on  his  protested  bills.  His  right  to  dam- 
ages in  lieu  of  interest  upon  the  protested  bills,  is  as  perfectly 
vested  as  the  right  of  any  bill-holder  to  the  bills  themselves; 
and  it  is  no  more  unjust  to  compel  a  bill-holder,  in  case  of  a 
deficit  in  the  proceeds  of  the  stocks  deposited,  to  resort  to  the 
liability  of  the  stockholders  of  the  bank  for  his  proportion  of 
such  deficit,  than  it  would  be  to  compel  a  vigilant  holder  of 
protested  bills  to  seek  from  the  stockholders  alone  the  interest 
or  damages  in  lieu  thereof,  which  has  accrued  to  him  upon 
his  bills  protested,  as  the  reward  of  his  diligence. 

Section  26  provides  expressly,  that  the  auditor  shall  pay, 
pro  rata,  all  the  circulating  notes  of  the  bank,  whether  pro- 
tested or  not,  out  of  the  trust  funds  belonging  to  the  bank; 
in  other  words,  out  of  the  proceeds  of  the  sale  of  the  pledged 
stocks.  The  sum  due  upon  the  protested  notes  is  the  principal 
and  interest,  or  the  twelve  and  one-half  per  cent,  damages  in 
lieu  thereof,  and  we  do  not  see  how  the  payment  could  be 
pro  rata,  unless  the  damages  are  included  in  the  calculation. 
They  are  as  much  principal  as  the  notes  themselves. 

By  the  provisions  of  the  general  banking  law,  when  notes 
are  protested  and  the  auditor  notified  thereof,  the  holder  of 
the  notes  cannot  use  them  for  any  purpose,  he  has  to  deposit 
them  with  the  auditor,  who  retains  them  until  the  stocks  are 
sold,  and  the  bank  put  in  liquidation.  Other  bill-holders  are 
not  thus  deprived  of  the  use  of  the  notes,  and  since,  under  the 
law,  every  bill-holder  has  the  right  to  present  the  bills  he  may 
have,  and  have  them  protested  for  non-payment,  the  one  who 
incurs  the  trouble  and  expense  of  the  protest,  and  the  conse- 
quent winding  up  of  the  bank,  strong  reason  is  perceived  why 
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he  should  have  some  preference  over  the  sluggish,  and  should 
receive  his  proportion  of  the  proceeds  of  the  sale  of  the  stocks, 
to  be  estimated  upon  the  principal  and  damages,  computed  at 
twelve  and  one-half  per  cent,  on  the  amount  of  notes  pro- 
tested, to  be  calculated  from  the  date  of  protest,  and  that  a 
peremptory  writ  of  mandamus  issue. 

Peremptory  mandamus  awarded. 


John  Piatt,  Supervisor  of  the  Township  of  Wel 
ler,  Appellent,  v.  The  People,  ex  relatione,  The 
American  Central  Railway  Company,  Appellees. 

APPEAL  FROM  HENRY. 

Under  the  act  of  1859,  if  the  votes  shall  be  in  favor  of  a  subscription,  in  aid 
of  any  railroad,  the  action  of  the  supervisor  is  ministerial  only.  He  is 
without  discretion,  and  must  make  the  subscription  and  issue  the  bonds. 

On  an  issue  as  to  the  regularity  of  an  election  for  such  subscription,  the 
copy  of  the  poll  books,  certified  by  the  clerk  as  being  a  true  and  correct 
copy  of  an  election  held,  etc.,  connected  with  the  evidence  of  the  clerk  of 
the  election,  as  to  its  authenticity,  will  be  admitted  in  proof.  A  substan- 
tial compliance  with  the  requisitions  of  the  law,  will  only  be  required. 

Instructions  should  be  based  upon  the  issues  submitted  to  the  jury. 

A  mere  irregularity  in  conducting  an  election,  which  does  not  deprive  any 
voter  of  his  franchise,  or  allow  an  illegal  vote,  or  change  the  result,  will 
not  vitiate. 

Although  the  law  directs  that  the  polls  shall  be  closed  at  five  o'clock,  and 
this  question  is  in  issue,  unless  it  is  made  to  appear  that  votes  were  cast 
after  that  hour  which  change  the  result,  the  irregularity  would  not  be 
fatal. 

An  agreement  among  certain  voters  to  "pair  off,"  and  absent  themselves,  is 
of  no  validity ;  and  the  judges  of  election  are  not  required  to  regard  it ;  and 
the  votes  of  such  parties  may  rightfully  be  taken. 

The  constitutionality  of  the  act  of  1859,  is  affirmed  by  the  decisions  in  19  Illi- 
nois, 406,  and  25  Illinois,  75. 

This  cause  was  heard  before  John  H.  Howe,  Judge  at  reg- 
ular October  term,  A.  D.,  1860. 

The  petition  is  set  out  at  full  length  in  the  writ,  which  is  as 
follows : 

Be  it  known,  that  the  People  of  the  State  of  Illinois,  upon 
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tlie  relation  of  the  "American  Central  Railway,"  did,  on 
the  2 6 tli  day  of  September,  A.  D.  I860,  by  their  attorneys, 
file  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Henry 
county  and  State  of  Illinois,  their  petition  under  oath  for  an 
alternative  writ  of  mandamus,  which  said  petition  is  in  the 
words  and  figures  following: 

To  the  Hon.,  etc.,  Judge  of  the  Sixth  Judicial  Circuit  of 
the  State  of  Illinois. 

In  the  name  of  the  people  of  the  State  of  Illinois,  the 
American  Central  Railway,  etc.,  states,  etc. 

That  by  an  act  of  the  legislature  of  said  State,  approved 
Feb.  9,  1853,  the  Western  Air-Line  Railroad  Company  was 
duly  incorporated.  That  by  an  act  approved  Feb.  21,  1859, 
the  name  of  the  Western  Air- Line  Railroad  Company  was 
changed  to  American  Central  Railway. 

That  in  addition  to  the  powers  previously  conferred  upon 
said  company,  the  said  amendatory  act  authorized  the  town- 
ships through  which  the  road  is  located,  and  other  townships 
along  the  line  within  four  miles  of  said  road,  to  subscribe  in 
their  corporate  capacity  to  the  capital  stock  of  said  railway, 
such  an  amount  as  they  may  severally  determine,  not  exceed- 
ing sixty  cents  per  acre  for  each  acre  of  land  in  said  town- 
ships, and  to  issue  bonds  for  the  amount. 

The  said  amendatory  act  is  made  a  part  of  the  bill,  and 
referred  to  as  an  exhibit. 

The  American  Central  Railway  is  located  through  the 
township  of  Weller.  Said  township  is  numbered  as  Town- 
ship 14  north,  Range  3  east  of  the  4th  principal  meridian. 

In  pursuance  of  said  act,  five  legal  vo*ters  of  Weller  deliv- 
ered the  clerk  of  said  township  a  requisition  in  writing,  in 
conformity  with  section  three  of  said  act,  stating  the  amount 
proposed  to  be  subscribed,  the  number  of  bonds  to  be  issued, 
the  respective  amounts,  the  time  when  the  bonds  and  interest 
shall  be  made  payable,  requiring  the  clerk  to  call  an  election, 
etc. 

The  requisition  is  made  a  part  of  the  bill,  and  is  referred  to 
as  an  exhibit. 

That  the  clerk  of  said  township  gave  notice  of  an  election 
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to  be  held  at  Bishop  Hill,  in  said  township,  on  the  25th  day 
of  May,  1859. 

A  copy  of  the  election  notice  is  made  a  part  of  the  bill,  and 
is  referred  to  as  an  exhibit. 

That  on  the  25th  day  of  May,  1859,  the  voters  of  said 
township  assembled,  and  chose  judges  and  clerks  and  held  an 
election,  conducting  it  according  to  the  general  election  law  of 
the  State,  except  wherein  otherwise  provided  for  by  this  special 
act.  That  the  said  judges  closed  the  polls  of  said  election  at 
five  o'clock  p.  m.  of  said  day. 

That  they  certified  at  the  foot  of  the  poll  book,  that  there 
were  cast  at  said  election  sixty-nine  votes;  that  thirty-nine 
votes  were  for  subscription,  and  thirty  against  subscription. 

A  copy  of  the  poll  book  is  made  a  part  of  the  bill,  and  is 
referred  to  as  an  exhibit. 

That  a  majority  of  the  voters  of  said  township  voted  for 
subscription,  and  so  the  township  decided  to  take  stock  in  said 
railway  to  the  amount  of  twelve  thousand  three  hundred  dol- 
lars, for  which  amount  the  said  township  should  have  issued 
its  bonds. 

The  amount  and  the  time  of  the  payment  of  said  bonds  are 
set  out  at  length  in  the  bill. 

That  there  are  twenty-two  thousand  five  hundred  acres  of 
land  in  said  township,  and  the  subscription  voted  does  not 
exceed  sixty  cents  per  acre  on  said  land. 

After  the  said  election,  it  became  the  duty  of  the  super- 
visor of  Weller,  to  issue  the  bonds  of  the  said  township,  with 
coupons,  etc.,  in  amounts  as  called  for  by  the  president  or 
secretary  of  said  railway. 

That  John  Piatt  was  and  is  the  supervisor  of  said  township, 
and  is  made  defendant  to  this  petition. 

That  Wheeler  B.  Sweet  was  a  director  of  said  railway,  and 
authorized  to  call  for  and  receive  of  said  Piatt,  the  said  town- 
ship bonds,  and  to  deliver  to  him  receipts  for  said  bonds  in 
payment  for  the  amount  of  stock  so  subscribed  by  said 
township. 

The  board  of  directors  of  said  railway,  in  a  meeting  June 
24,   1859,  passed  a  resolution  that  the  subscription  of   said 
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Weller  township  be  required  to  be  paid  in  the  bonds  of  said 
township  at  par,  in  installments,  one-half  when  work  is  re- 
commenced in  said  township,  one-fourth  thirty  days  after,  and 
the  balance  in  sixty  days  after,  and  that  the  secretary  of  said 
company  be  instructed,  on  receiving  said  bonds,  to  issue  cer- 
tificates of  stock  to  said  township. 

The  resolution  is  made  a  part  of  the  bill,  and  is  referred  to 
as  an  exhibit. 

That  a  copy  of  said  resolution  was  served  on  John  Piatt, 
supervisor  as  aforesaid,  July  25,  1859,  before  which  date  said 
railway  had  commenced  work  in  said  township. 

The  president  of  said  railway  caused  a  notice  in  writing  to 
be  served  on  said  John  Piatt,  January  9,  1860,  requesting 
him  to  issue  and  deliver  to  the  said  Wheeler  B.  Sweet,  agent, 
etc.,  the  bonds  of  said  township,  in  amounts  as  there  specified. 

The  notice  is  made  a  part  of  the  petition,  and  referred  to  as 
an  exhibit. 

And  tendered  said  Piatt  a  receipt  for  said  bonds  required 
to  be  issued  at  that  time. 

The  receipt  is  made  a  part  of  the  petition,  and  referred  to 
as  an  exhibit. 

And  also  tendered  said  John  Piatt  a  blank  subscription  to 
the  capital  stock  of  said  railway. 

The  blank  subscription  is  made  a  part  of  the  petition,  and 
referred  to  as  an  exhibit. 

That  it  was  the  duty  of  the  said  John  Piatt,  supervisor,  etc., 
to  have  subscribed  to  the  stock  of  the  said  railway,  and 
issued  the  bonds  of  the  said  township,  in  amounts  as  demand- 
ed, to  said  Wheeler  B.  Sweet. 

But  said  John  Piatt  refused,  and  still  absolutely  refuses  to 
subscribe  to  stock  of  the  said  railway,  or  to  issue  the  bonds  oi 
the  said  township. 

That  the  relator  has  no  adequate  remedy  other  than  by 
application  for  a  mandamus,  commanding  the  said  Piatt,  etc. 

That  Allan  Husted,  clerk  of  said  township,  is  willing  to  do 
his  duty  in  signing  said  bonds. 

Prayer  for  an  alternative  writ  of  mandamus,  commanding 
the  said  John  Piatt  to  issue  said  bonds,  or  show  cause,  etc. 
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Affidavit  of  Wheeler  B.  Sweet  to  the  truth  of  the  petition. 

Order  of  J.  H.  Howe,  Judge  of  the  Sixth  Judicial  Circuit, 
to  the  clerk,  to  issue  an  alternative  writ  of  mandamus,  as 
prayed  for  in  the  petition,  returnable  October  15,  1860. 

The  respondent  filed  a  return,  which  is  set  out  in  the  opin- 
ion at  length. 

A  jury  was  called  to  try  the  issue  raised  by  the  return. 

The  relator  offered  in  evidence  a  law  entitled  "An  Act  to 
incorporate  the  Western  Air-Line  Railroad  Company."  Sess. 
Laws  (private)  1853,  p.  95.  Also  a  law  entitled  uAn  Act  to 
amend  an  act  to  incorporate  the  Western  Air-Line  Railroad 
Company."     Sess.  Laws  (private)  1859,  p.  526. 

The  relator  also  called  Allan  Husted,  a  witness,  who  testi- 
fied as  follows : 

I  was  town  clerk  of  Weller  township  in  the  spring  of  1859; 
was  present  at  the  election,  May  25,  1859;  was  clerk  of  said 
election.  The  paper  now  shown  me  (set  out  in  the  bill),  is  a 
poll  book  of  said  election.  I  was  present  when  the  election 
closed.  It  closed  a  little  after  five  o'clock.  The  election  was 
opened  late  in  the  forenoon.  Am  not  positive  it  was  opened 
until  after  dinner.  No  votes  were  taken  until  after  dinner. 
It  was  after  five  o'clock  when  the  polls  were  closed — say  about 
half  past  five.  I  think  Mr.  Maxwell  called  attention  to  the 
fact  that  it  was  after  five  o'clock,  and  time  to  close  the  polls. 
There  were  some  votes  taken  after  five  o'clock — cannot  say 
how  many. 

Also  called  Henry  Emery,  witness,  etc.  I  was  one  of  the 
iudges  of  the  election,  etc.  I  think  the  polls  of  said  election 
were  closed  about  fifteen  or  twenty  minutes  after  five  o'clock 
by  the  town  clock.  When  the  town  clock  struck  five,  I  think 
I  made  proclamation  that  the  polls  would  be  closed  in  fifteen 
minutes.  Some  persons  voted  after  that  time — cannot  tell  how 
many.  I  know  of  one  reason  why  they  wTere  kept  open,  that 
was,  a  difference  in  watches;  another  reason  was,  that  I 
thought  in  law  it  was  always  five  until  it  was  six  o'clock. 
There  was  no  purpose  on  my  part  to  affect  the  result  of  the 
election.  I  don't  know  whether  the  town  clock  was  right  or 
not. 
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The  plaintiff  then  offered  in  evidence  the  poll  book  of  the 
election,  with  the  notice  attached.     The  defendant  objected, 

1st.  Because  it  appeared  that  the  election  was  irregular 
and  illegal. 

2nd.  Because  the  paper  purporting  to  be  a  poll  book  and 
notice,  did  not  appear  to  be  a  record  on  file  in  the  County 
Court,  as  a  record  of  which  it  was  offered. 

3rd.  No  certificate  appeared  on  said  paper  of  the  result  of 
the  election. 

The  court  overruled  the  objections  and  the  defendant  ex- 
cepted. 

Jacob  Jacobson  was  called  as  a  witness,  etc.  I  voted 
about  five  o'clock.  It  rnay  have  been  after  five.  I  voted  for 
subscription. 

Daniel-  Bonar,  called  as  a  witness,  etc.  I  am  county  clerk 
of  Henry  county.  I  recollect  the  paper  now  shown  me,  (the 
poll  book.)  It  has  been  in  my  office  except  when  taken  out 
to  be  examined.  I  cannot  say  when  I  received  it,  though  1 
think  it  was  soon  after  the  election — I  think  not  more  than  a 
week  after. 

This  was  all  the  plaintiff's  evidence. 

The  defendant  called  Thomas  Maxwell,  a  witness,  sworn, 
etc. 

Was  present  when  the  polls  were  closed.  Don't  remember 
the  time  exactly.  It  was  twenty  minutes  after  five,  and  the 
polls  were  kept  open  after  that  some  time.  Yotes  were  polled 
after  five  o'clock.  When  the  town  clock  struck  five,  demand 
was  made  to  close  the  polls.  The  act  for  holding  the  election 
was  read,  and  some  controversy  took  place  after  the  proclama- 
tion was  made.  The  polls  were  continued  open  for  some 
time.  Cannot  tell  who  voted  after  five  o'clock,  but  Mr. 
Jacobson  was  among  them. 

I  think  twelve  or  fourteen  voted  after  the  clock  struck  five, 
but  cannot  swear  positively  as  to  the  number. 

The  court,  at  the  request  of  the  parties,  gave  instructions, 
which  are  copied  into  the  opinion. 
There  was  a  verdict  for  the  relators. 
The  errors  assigned  are,  That  the  court  erred  in  sustaining 
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the  demurrer  to  any  part  of  the  defendant's  return.  The 
demurrer  should  have  been  overruled. 

The  court  erred  in  admitting  improper  evidence  for  the 
relator. 

The  court  erred  in  giving  the  instructions  asked  for  by  the 
relator.  They  were  not  the  law,  and  should  have  been 
refused. 

The  court  erred  in  refusing  to  give  the  instructions  asked 
for  by  the  defendant.  They  were  the  law,  and  should  have 
been  given. 

The  act  is  unconstitutional,  and  the  petition  is  insufficient 
to  sustain  the  verdict. 

The  verdict  of  the  jury  was  contrary  to  the  law,  and  was 
wholly  unsupported  by  the  evidence.  It  should  have  been 
for  the  respondent.  r» 

The  defendant's  return  put  in  issue  the  legality  of  all  the 
proceedings  under  the  election  law,  and  the  relator  did  not 
offer  proof  to  sustain  the  legality  of  the  same.  The  verdict 
and  judgment  for  the  relator  were  erroneous,  and  contrary  to 
the  law  of  the  land. 

The  court  erred  in  not  granting  a  new  trial  asked  for  by 
the  defendant. 

The  order  for  a  peremptory  writ  was  an  error,  and  the 
judgment  should  have  been  for  the  defendant. 

It  was  a  matter  of  discretion  with  the  supervisor,  whether 
he  should  issue  the  bonds  of  the  township  or  make  any  sub- 
scription to  the  stock  of  'said  railway,  and  it  was  error  in  the 
court  to  award  a  writ  of  mandamus  to  compel  him  to  sub- 
scribe against  his  discretion. 

The  vote  of  the  citizens  of  Weller  was  merely  advisory  to 
the  supervisor,  and  not  compulsory,  and  no  writ  of  mandamus 
will  lie,  and  the  order  for  the  writ  was  erroneous. 

H.  W.  Wells,  for  Appellant. 

The  demurrer  to  the  third  count  in  the  defendant's  return 
was  improperly  sustained. 

The  question  is  not,  whether  the  irregularities  in  this  elec- 
tion would  avoid  an  election  held  under  the  general  election 
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law.  Properly  considered,  this  special  act  under  which  this 
election  was  held,  (Sess.  Laws  1859,  p.  526,)  was  only  a  per- 
mission to  the  township  to  contract  with  the  railroad  company 
and  take  its  stock.  That  contract  or  subscription  could  only 
be  made  by  the  supervisor,  and  by  him  only  on  the  advice 
and  consent  of  the  electors  of  the  township,  to  be  expressed 
by  vote. 

It  follows,  then,  that  any  practices  to  deceive  or  defraud 
either  party  to  the  contract,  would  avoid  the  contract  as  to 
that  party. 

The  third  count  in  the  return,  charges  that  the  agents  of 
the  relator  and  the  judges  of  the  election  conspired  together 
to  change  the  result  of  the  election,  and  as  a  result  of  that 
conspiracy,  they  did  change  the  result  of  the  election ;  and  to 
attain  this  result,  they  practiced  a  fraud  on  divers  electors  who 
would  otherwise  have  voted  at  said  election.  The  return 
charges  the  fraud  clearly,  and  the  demurrer  should  have  been 
overruled. 

An  agreement  between  voters  to  "pair  off"  is  not  contrary 
to  any  law,  nor  to  public  policy,  and  though  the  courts  will 
not  award  damages  for  the  breach  of  such  an  agreement,  yet 
they  will  not  reward  the  breach  of  it  by  permitting  a  party  to 
derive  direct  pecuniary  advantage  from  such  a  breach,  when 
made  by  his  connivance. 

The  act  under  which  this  election  was  held,  was  a  special 
act,  and  only  authorized  the  voters  in  a  certain  way,  at  a  cer- 
tain time,  (before  a  certain  hour — five  o'clock,)  to  express  or 
record  their  opinion  as  to  the  propriety  of  subscribing  stock, 
etc.,  and  the  fact  that  enough  votes  were  received  after  the 
hour  had  expired,  is  sufficient  to  avoid  the  election,  and  it  is 
not  necessary  that  it  appear  affirmatively,  by  evidence,  that 
the  votes  were  for  subscription.  Sess.  Laws  1859,  p.  526, 
sec.  5. 

The  same  rules  which  apply  to  a  general  election  will  not 
apply  to  this.  The  only  authority  given  to  the  township  for 
•meeting  and  voting,  is  the  act,  and  the  same  act  provides  that 
the  polls  shall  be  closed  at  live  o'clock. 

It  may  be  contended  that  time  is  not  the  essence  of  this 
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election,  yet  in  this  case,  the  irregularity  in  this  election,  and 
the  facts  that  twelve  or  fourteen  votes  were  cast  after  live 
o'clock,  and  that  the  rejection  of  any  nine  might  have  changed 
the  result;  the  irregularity  casts  great  uncertainty  on  the 
election,  and  should  render  it  void.  People  v.  Cook,  4 
Selden,  68. 

The  court  erred  in  admitting  improper  evidence  for  the 
relator. 

The  evidence  improperly  admitted  was  the  poll  book  of  the 
election. 

There  must  always  be  a  direct  and  positive  refusal  to  do  the 
act  sought  to  be  compelled  by  mandamus.  The  evidence  dis- 
closes no  such  refusal,  and  it  is  not  attempted  to  be  proved. 
Bac.  Abr.,  title  Mandamus,  418. 

The  order  for  a  peremptory  writ  was  erroneous.  The  judg- 
ment should  have  been  for  the  defendant. 

The  writ  of  mandamus  will  only  lie  to  enforce  a  public 
right  or  public  duty,  and  will  not  for  the  benefit  of  a  trading 
company,  unless  some  public  right  is  to  be  enforced  or  public 
duty  to  be  performed.  Rex  v.  Bank  of  England,  2  Bar.  & 
Aid.,  620;  Rex  v.  London  Ins.  Co.,  2  Bar.  &  Aid.,  899. 

In  this  case,  though  the  people  are  the  nominal  plaintiffs, 
the  writ  is  only  for  the  benefit  of  a  trading  company.  The 
bill  or  petition  does  not  allege  that  any  public  rights  will 
suffer,  or  any  public  interest  be  damaged  by  the  failure  of  the 
defendant  to  do  the  act  which  they  seek  to  compel  him  to  do: 
neither  does  the  petition  allege  that  it  is  brought  to  compel 
the  performance  of  any  duty  which,  if  neglected,  will  result 
in  damage  to  the  public  or  to  any  public  corporation. 

It  is  not  too  late  to  take  this  exception  to  the  writ.  It  may 
be  taken  at  any  time  after  the  return  and  before  the  peremp- 
tory writ  issue.  Rex  v.  Margate  Pier  Co.,  3  Bar.  &  Aid. 
222;  Sir  Tho's  Kaymond  Eep.,  446,  469;  Steph.  Nisi  Prius, 
p.  2323. 

The  defendant  contends  that  it  was  a  matter  of  discretion 
with  him  whether  to  subscribe  to  the  stock  of  the  relator  or 
not,  and  that  the  vote  was  only  advisory. 

It  cannot  be  contended  that  the  vote  was  a  subscription  to 
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the  capital  stock  of  said  railway.  The  subscription  can  only 
be  made  by  the  supervisor,  on  the  advice  or  approval  of  the 
voters.  If  the  voters  advise  or  approve  the  subscription,  then 
the  supervisor  may,  in  his  discretion,  subscribe,  and  issue  the 
bonds.  Sess.  Laws  1859,  p.  526,  sees.  2  and  7;  The  People, 
etc.,  v.  Tazewell  Co.  et  al.,  22  111.,  147. 

If,  as  is  contended,  the  subscription  was  complete  when  the 
vote  resulted  in  the  affirmative,  then  the  relator  has  an  action 
on  a  contract  against  the  township,  and  this  writ  will  not  lie. 

The  special  act  under  which  this  vote  was  had,  though  dif- 
ferent in  words,  is  not  different  in  meaning  from  the  general 
law,  which  was  construed  in  22  111.,  117.  The  general  law 
uses  the  words,  "  such  authorized  subscription  shall  be  made 
by  judges  or  common  council,"  and  the  special  uses  the  words, 
"  it  shall  be  the  duty  of  the  supervisor  of  the  township,"  etc. 

When  a  discretionary  power  is  vested  in  an  officer,  and  he 
has  exercised  that  discretion,  a  mandamus  will  not  be  granted 
against  him.  People  v.  Supervisor  of  Albany,  12  Johns.,  414; 
Hall  v.  Supervisor  of  Oneida,  19  Johns.,  259;  Poople  v.  Su- 
pervisor of  N.  Y.,  1  Hill,  362. 

A  mandamus  will  not  be  granted  unless  there  be  a  clear 
and  distinct  refusal  to  do  that  which  it  is  the  object  of  the  act 
to  enforce.  Bac.  Abr.,  title  Mandamus,  418;  3  Adol.  &  Ell., 
217. 

The  supervisor  acts  in  a  deliberate  capacity,  and  had  the 
discretion  to  subscribe  to  the  stock  of  the  said  railway,  or  not, 
as  he  deemed  for  the  best  interest  of  the  township*. 

The  vote  of  the  citizens  was  advisory,  and  only  informed 
the  supervisor,  that  in  the  opinion  of  the  voters,  he  had  better 
make  the  subscription,  and  the  court  will  not  compel  the  su- 
pervisor to  act  against  his  discretion.  Corn.  v.  Halts,  6  Barr, 
469;  22  111.,  147. 

T.  G.  Frost,  for  Appellees. 

The  constitutionality  of  the  acts  of  the  legislature  similar  to 
that  in  question,  authorizing  towns  and  cities  to  become  sub- 
scribers to  the  capital  stock  of  railroad  companies,  has  been 
fully  settled  by  repeated  decisions  of  this  court,  on  the  subject. 
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Prettyman  v.  Supervisors  of  Tazewell  County,  19  ILL,  406; 
Johnson  v.  County  of  Stark,  24  111.,  75. 

The  agreement  between  different  voters  of  the  township  to 
pair  off  and  absent  themselves  from  the  polls,  created  no  legal 
obligation  even  upon  the  parties  thereto,  and  much  less  upon 
the  judges  of  election,  who  had  no  right  to  regard  the  same, 
or  to  reject  the  vote  of  one  elector  upon  any  such  ground. 

The  relators  are  not  charged  with  being  parties  to  said 
agreement  or  in  any  way  privy  thereto,  and  were  under  no 
obligation,  legal  or  honorary,  to  pay  any  regard  to  the  same, 
and  could  not  therefore  be  chargeable  with  fraud  or  any 
wrongful  act  whatever. 

A  question  as  to  the  alleged  irregularity  in  the  conduct  of 
the  election,  cannot  properly  be  raised  in  this  proceeding,  and 
after  such  a  lapse  of  time  without  the  institution  of  any  proper 
steps  in  apt  time  to  set  aside  said  election.     19  111.,  406,  414. 

The  court  properly  refused  to  give  the  instructions  asked 
by  the  defendant  below,  for  the  reason  that  they  raised  issues 
not  presented  by  the  pleadings.  Tapping  on  Mandamus,  star 
paging  309,  310,  339,  349. 

The  instructions  given  by  the  court  on  behalf  of  the  relators, 
contained  a  correct  exposition  of  the  law  applicable  to  the 
case,  for  the  reason  that  even  on  a  direct  proceeding  to  set 
aside  an  election,  or  on  a  quo  warranto,  to  test  the  title  to  an 
elective  office,  a  mere  irregularity  in  the  conduct  of  an  elec- 
tion, which  deprives  no  legal  voter  of  his  vote,  and  does  not 
change  the  '  result — does  not  invalidate  the  election.  Every 
failure  on  the  part  of  a  ministerial  or  judicial  officer  to  com- 
ply with  the  directions  of  the  statute,  does  not  render  his  acts 
and  proceedings  null  and  void,  although  he  may  be  subject  to 
censure,  if  not  penalty  or  indictment. 

These  provisions  are  to  a  great  extent  directory,  not  juris- 
dictional. The  People  v.  Cook,  4  Selden  K  Y.  Eep.,  68; 
Angell  &  Ames  on  corporations,  94. 

Neither  the  certificate  of  election  given  by  the  judges,  nor 
the  election  itself,  could  be  impeached  collaterally,  but  only 
upon  a  direct  proceeding,  instituted  expressly  for  the  purpose 
of  testing  the  validity  or  result  of  said  election,  and  that  must 
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be  taken  in  apt  time,  without  any  unreasonable  delay.  Pret- 
tymanv.  Tazewell  County,  19  111.,  406, 414;  Johnson  v. County 
of  Stark,  24  111.,  75,  90;  People  v.  Head,  25  111.,  328. 

Breese,  J.  The  Act  of  1859,  under  which  the  election  was 
held  in  this  case,  provides  that  in  all  cases  when  such  election 
shall  result  in  favor  of  the  subscription  herein  authorized,  it 
shall  be  the  duty  of  the  supervisor  of  such  township  to  make 
such  subscription,  and  to  receive  from  said  company  the  prop- 
er certificate  therefor;  he  shall  also  execute,  in  the  corporate 
names,  and  under  the  corporate  seal  of  said  township,  the 
bonds  of  said  township,  and  deliver  the  same  to  the  president 
or  secretary  of  said  company,  in  proportional  installments,  as 
calls  shall  be  made  for  payment  of  other  subscriptions  to  the 
capital  stock  of  said  railroad  company.  Such  bonds  shall  be 
signed  by  the  supervisor,  etc.     (Session  Laws,  1859,  p.  528.) 

It  will  be  seen,  the  supervisor  has  no  discretion,  should  the 
vote  be  favorable  to  the  subscription.  The  act  is  mandatory — 
"it  shall  be  the  duty  of  the  supervisor  to  make  such  subscrip- 
tion," etc. — he  "shall"  also  execute  the  bonds  and  deliver  the 
same  to  the  president  or  secretary  of  the  company,  etc. — such 
bonds  "shall"  be  signed  by  the  supervisor,  etc.  His  act  is 
ministerial  only,  having  no  judgment  to  render,  and  no  power 
to  adjudicate.  Stronger  language  of  command  need  not  be 
used. 

To  justify  himself  in  refusing  to  make  the  subscription,  the 
supervisor,  in  his  return  to  the  alternative  writ,  questions  the 
legality  of  the  election  for  the  subscription,  in  these  particu- 
lars: 

1.  That  a  majority  of  the  legal  votes  cast  at  the  election, 
in  said  writ  mentioned,  was  not  in  favor  of  the  subscription 
therein  referred  to,  as  in  said  writ  is  alleged,  but  was  against 
said  subscription. 

2.  That  said  election  was  not  conducted  according  to  law, 
as  in  said  writ  is  alleged,  but,  on  the  contrary  thereof,  was 
conducted  in  violation  of  law,  in  this,  to  wit:  that  the  polls 
were  not  closed  at  the  hour  of  five  o'clock  p.  m.,  as  required 
by  law,  but  were  kept  and  continued  open  after  said  hour,  on 

5— 29th  III. 
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the  said  day  of  election,  by  the  judges  thereof,  and  after 
notice  of  the  arrival  of  said  hour  and  demand  that  the  polls 
be  closed  by  divers  electors  of  said  town,  then  and  there  pres- 
ent; and  this  respondent  further  certifies  to  said  court,  that, 
after  said  hour  on  said  day,  and  after  notice  thereof  and  de- 
mand as  aforesaid,  the  said  judges,  with  the  knowledge,  and 
at  the  request  of  divers  servants  and  agents  of  the  said  relator, 
and  against  the  protest  and  remonstrance  of  divers  electors  of 
said  town,  unlawfully,  knowingly,  and  with  intent  to  change 
the  result  of  said  election,  from  a  vote  against  said  subscrip- 
tion, to  a  vote  in  favor  thereof,  received,  counted  and  returned 
twelve  votes — all  of  which  said  twelve  votes  were  in  favor  of 
said  subscription,  and  the  exclusion  and  rejection  of  which 
said  twelve  votes,  or  any  nine  thereof,  would  have  defeated 
said  subscription. 

3.  That  said  election  was  further  fraudulent,  and  inopera- 
tive to  oblige  him  to  issue  the  bonds  of  said  town  for  said 
subscription,  in  this,  to  wit:  That  the  members  of  the  Bishop 
Hill  Colony,  entitled  to  vote  at  said  election,  were  about 
equally  divided  upon  the  question  to  be  determined  thereby, 
and  being  so  divided,  for  the  purpose  of  avoiding  loss  of  time 
and  labor  and  other  inconveniences, '  it  had  been, '  and  was 
agreed  by  and  on  behalf  of  said  several  parties,  members  of 
said  colony  as  aforesaid,  that  none  of  said  members  would 
vote  at  said  election,  but  would  submit  the  said  question  to 
the  vote  of  other  electors  of  said  town,  voting  at  said  election, 
of  which  said  agreement  the  said  judges,  before  the  opening 
of  said  polls  on  said  day,  had  notice;  that  before  and  at  the 
time  for  closing  said  polls,  as  fixed  by  law,  it  became  and  was 
apparent,  that  a  majority  of  the  votes  cast  at  said  election 
were  against  said  subscription,  and  thereupon  the  agents  of 
said  relator  and  the  judges  of  said  election,  conspiring  together 
and  contriving  and  intending  to  prevent  this  result,  fraudu- 
lently procured  ten  members  of  said  colony  of  those  who  were 
in  favor  of  said  subscription,  to  attend  and  cast  their  votes  for 
said  subscription,  in  violation  of  said  agreement,  and  although 
all  the  members  of  said  colony  who  were  opposed  to  said  sub- 
scription were  induced  by  the  means  aforesaid  to  withhold, 
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and  did  withhold  their  votes  at  said  election,  and  which  said 
ten  votes  so  cast,  counted  and  returned  by  said  judges,  were 
necessary,  with  the  other  votes  cast  in  favor  of  said  subscrip- 
tion, to  constitute,  and  did  so  constitute  a  majority  therefor 
of  all  the  votes  cast,  received,  counted  and  returned  at  said 
election;  and  this  the  said  respondent  is  ready  to  verify, 
wherefore  he  prays  judgment,  etc. 

To  the  truth  of  this  return  the  defendant  made  an  affidavit. 

Upon  the  first  two  grounds  of  refusal,  issues  of  fact  were 
made  up  and  tried  by  a  jury,  who  found  against  the  defend- 
ant. Objections  were  made,  on  the  trial,  to  some  of  the  evi- 
dence offered  on  the  part  of  the  relator,  and  exceptions  taken 
by  the  defendant  to  the  giving  certain  instructions  for  the 
relator,  and  also  in  refusing  to  give  instructions  asked  by  the 
defendant. 

To  the  third  objection  presented  in  the  return,  the  relator 
demurred,  and  the  demurrer  was  sustained.  These  matters 
form  the  ground  of  the  appeal,  and  we  will  dispose  of  them  in 
their  order. 

The  first  objection  to  the  evidence  arose  on  offering,  by 
relator,  a  certified  copy  of  the  poll  book  of  the  election  for 
the  subscription.  This  poll  book  seems,  from  the  copy,  to  be 
made  out  in  reasonable  conformity  with  the  act  authorizing 
the  election.  It  was  signed  by  the  judges  and  clerk  of  the 
election,  and  filed  in  the  clerk's  office  of  the  County  Court, 
and  by  him  certified,  under  the  seal  of  the  court,  to  be  a  true 
copy.  The  statute  on  the  subject,  section  5,  provides  that  it 
shall  be  the  duty  of  the  judges  and  clerks  of  said  township 
election,  at  the  close  thereof,  which  shall  be  at  five  o'clock  in 
the  evening  of  said  day,  to  certify  at  the  foot  of  the  poll  books 
of  said  election  the  result  thereof,  and  to  deliver  such  poll 
books  and  certificates  to  the  clerk  of  such  township,  whose 
duty  it  shall  be  to  file  one  of  the  same  in  his  office,  and  the 
other  in  the  office  of  the  clerk  of  the  County  Court  of  said 
county,  within  ten  days  from  the  day  of  such  election.  (Sess. 
Laws  1859?  p.  528.) 

The  poll  book  as  returned,  gives  the  name  of  each  voter, 
with  the  number  of  his  vote,  then  follows  the  tally  of  the 
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judges  and  clerks,  by  which  it  appears  the  whole  vote  was  69, 
and  the  vote  for  subscription  was  39,  against  subscription  30, 
and  so  certified  and  signed  by  the  judges  and  clerks.  The 
county  clerk  certifies,  after  copying  the  above  in  full,  that 
"  the  foregoing  is  a  true  and  correct  copy  of  an  election  held 
at  the  time  and  place  and  for  the  purposes  therein  specified." 
This  is  somewhat  informal,  but  it  is  substantially  good,  con- 
nected with  the  evidence  of  the  clerk  of  the  election  that  it 
was  a  true  copy  of  the  poll  book,  and  identical  with  it,  as  made 
out  at  the  time,  as  such. 

The  twelfth  section  of  the  act  of  1859,  would,  it  would 
seem,  cure  this  informality,  for  that  provides  that  "no  neglect, 
omission,  irregularity,  informality,  or  want  of  technicality  on 
the  part  of  any  persons  authorized  to  carry  out  the  provisions 
of  this  act,  shall  inure  to  the  loss,  defeat  or  disadvantage  of 
said  railroad  company,  or  other  holders  of  the  bonds  of  said 
township,  nor  to  the  defeat  or  delay  of  [on]  the  subscription 
to  the  capital  stock  of  said  railroad  company,  etc.,  nor  for  any 
other  matter  or  thing  done  under  or  by  virtue  of  this  act,  pro- 
vided the  provisions  of  the  same  shall  have  been  substantially 
complied  with."     (Session  Laws  1859,  p.  529.) 

Matters  of  substance  seem  to  have  been  all  that  is  required, 
and  this  certified  copy  is,  substantially,  a  copy  of  the  poll  book 
of  that  election.  The  result  of  the  election  fully  appears  by 
the  tally  marks  and  count  of  the  judges  and  clerks,  all  which 
are  plainly  set  forth  and  certified. 

Now  as  to  the  instructions  given  for  the  relator.  They  are 
as  follows: 

1.  Whether  a  majority  of  the  legal  votes  polled  at  the 
election  in  question,  held  at  Bishop  Hill,  in  the  town  of 
Weller,  were  cast  in  favor  of  subscription  to  the  capital  stock 
of  railroad  company  in  question,  or  not. 

2.  Whether  the  judges  of  said  election  knowingly,  and 
with  the  willful  and  unlawful  intention  of  changing  the  result 
of  said  election,  from  a  vote  against  to  a  vote  in  favor  of  sub- 
scription, and  thus  violating  their  duty,  kept  open  the  polls 
of  said  election  after  the  hour  of  five  o'clock  p.  m.,  at  the  in- 
stigation and  request  of  the  duly  authorized  agents  or  ser- 
vants of  said  railroad  company. 


APRIL  TERM,  1862,  69 

Piatt,  Supervisor,  etc.,  v.  People  ex  rel.  Auier.  Cent.  R.  R.  Co. 

3.  The  certificate  of  the  judges  and  clerks  of  said  elec- 
tion, of  the  result  thereof,  on  the  poll  books  of  said  election, 
is  proper  and  complete  evidence  of  said  result,  for  the  consid- 
eration of  the  jury,  and  to  enable  them  to  determine,  in  con- 
nection with  the  other  proof,  what  was  in  fact  the  result  of 
such  election. 

4.  If  the  jury  are  satisfied,  from  the  evidence,  that  a 
majority  of  the  legal  votes  cast  at  said  election,  were  cast  in 
favor  of  said  railroad  subscription,  they  should  render  a  ver- 
dict in  favor  of  the  plaintiff  or  relator,  unless  they  also  be- 
lieve, from  the  evidence,  that  the  polls  of  said  election  were 
corruptly  kept  open  after  the  hour  of  five  o'clock  p.  m.  on  the 
day  of  said  election,  willfully  and  with  the  intent  and  purpose 
of  disregarding  the  law  and  violating  their  duty,  and  that 
said  polls  were  kept  open  at  the  instigation  and  request  of 
said  railroad  company  or  their  agents. 

If  the  jury  should  believe,  from  the  evidence,  that  the 
judges  of  said  election  kept  the  polls  of  said  election  open 
until  after  five  o'clock  p.  m.,  on  the  day  of  said  election,  this 
alone  will  not  defeat  or  affect  the  validity  of  said  election, 
or  establish  the  defendant's  defense,  unless  the  jury  shall 
also  find,  from  complete  and  satisfactory  evidence,  that  this 
was  done  at  the  instigation  and  request  of  the  said  railroad 
company,  or  its  agents  duly  authorized  to  act  in  the  premises, 
and  the  fact  that  the  said  railroad  company  was  interested  in 
the  result  of  said  election,  alone,  is  no  legal  evidence  what- 
ever, to  establish  any  improper  act  or  interference  on  the  part 
of  said  railroad  company  or  their  agents. 

6.  The  presumption  of  law  is,  that  judges  of  elections, 
and  all  other  officers  acting  under  the  authority  of  law,  have 
done  their  duty  and  acted  legally,  and  it  is  incumbent  upon 
the  party  asserting  the  contrary,  to  prove  satisfactorily  that 
said  judges  and  officers  have  violated  their  duty  and  disre- 
garded the  law. 

7.  It  is  the  duty  of  the  court  and  jury,  under  the  provisions 
of  the  law  applicable  to  the  case,  to  give  to  the  acts,  conduct 
and  certificates  of  the  judges  and  clerks  of  the  election,  and 
all  other  officers  acting  under  the  authority  of  the  provision 
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of  the  act  incorporating  said  railroad  company,  and  the  act 
amendatory  thereof,  in  reference  to  said  election,  or  otherwise, 
a  liberal  construction,  and  to  disregard  every  mere  neglect, 
omission,  irregularity,  informality  or  want  of  technicality  on 
the  part  of  any  person  or  persons  authorized  to  carry  out  the 
provisions  of  said  act,  provided,  only  that  they  are  satisfied 
"that  the  provisions  of  the  same  shall  have  been  substan- 
tially complied  with."  And  if  the  jury  are  satisfied  in  this 
case,  notwithstanding  the  irregularities,  informalities,  etc., 
attending  said  election,  if  any  exist,  or  pertaining  to  the  acts 
and  certificates  of  said  judges  and  officers,  that  the  substance 
of  the  law  has  been  complied  with,  and  its  substantial  object 
and  purpose  attained,  they  will  find  in  favor,  and  not  against 
the  validity  of  said  acts  and  proceedings. 

8.  It  is  not  incumbent  on  the  plaintiff  or  relator,  to  prove 
a  compliance  on  the  part  of  said  railroad  company  with  all 
the  pre-requisites  and  conditions  provided  by  law  preliminary 
to  said  election,  but  only  such  as  are  denied  by  the  defend 
ant's  return.  And  other  facts  stated  in  the  petition  and  writ 
and  not  denied  in  the  return,  are  in  law  to  be  deemed  and 
taken  as  true. 

9.  In  this  case,  it  is  necessary  for  the  defendant  to  prove, 
to  the  satisfaction  of  the  jury,  that  after  the  hour  of  five 
o'clock  p.  m.,  enough  votes  were  cast  at  said  election  in  favor 
of  said  subscription,  to  change  the'  result  from  a  vote  in  favor 
of,  to  a  vote  against  said  subscription,  in  order  to  establish  his 
defense. 

The  defendant  also  asked  the  court  to  instruct  the  jury  as 
follows,  which  the  court  refused  to  do: 

The  burden  in  this  case  is  upon  the  relator,  to  prove  that 
the  election  in  the  town  of  Weller,  on  the  25th  day  of  May, 
1859,  was  a  legal,  valid  election,  by  proving  a  substantial 
compliance  with  each  and  all  the  provisions  of  the  act  of  the 
legislature  of  this  State  authorizing  it;  and  unless  the  jury 
believe,  from  the  evidence  in  this  case,  that  said  act  was  so 
complied  with,  they  should  find  a  verdict  for  the  defendant. 

Unless  the  relator  has  proved  to  the  satisfaction  of  the  jury, 
by  the  evidence  in  this  case,  that  the  town  of  Weller,  or  some 
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portion  of  it,  is  within  four  miles  of  the  located  line  of  the 
railroad  in  question,  they  should  find  for  the  defendant. 

Unless  the  relator  has  proved  to  the  satisfaction  of  the  jury, 
by  the  evidence  in  this  case,  that  the  sum  of  $12,800  does  not 
exceed  sixty  cents  per  acre  on  the  land  embraced  in  the  town 
of  Weller,  on  the  25th  day  of  May,  1859,  they  should  find 
for  the  defendant. 

Unless  the  relator  has  proved  to  the  satisfaction  of  the  jury, 
by  competent  evidence  in  the  case,  that  previous  to  the  alleged 
election,  five  or  more  of  the  voters  of  said  town  delivered  to 
the  town  clerk  thereof,  or  left  at  his  place  of  residence,  a  requi- 
sition as  required  by  the  third  section  of  the  act  aforesaid, 
they  should  find  for  the  defendant.  And  the  printed  election 
notice  attached  to  the  poll  book  in  evidence,  is  not,  of  itself, 
competent  evidence  of  such  requisition. 

Unless  the  plaintiff  has  proved  to  the  satisfaction  of  the 
jury,  by  competent  evidence  in  this  case,  that  the  town  clerk 
of  said  town,  at  least  ten  days  before  said  election,  gave  notice 
of  said  election  by  posting,  or  causing  to  be  posted,  three  no- 
tices thereof  in  three  public  places  in  said  town,  they  should 
find  a  verdict  for  the  defendant.  And  the  printed  notice 
referred  to  in  the  last  preceding  instruction,  is  not  of  itselt 
competent  evidence  that  such  notice  was  so  given. 

Where,  as  in  this  case,  the  issue  presents  the  question 
whether  the  votes  cast  at  an  election  were  legally  cast,  and 
consequently,  whether  the  election  was  legally  authorized, 
there  is  no  presumption  of  the  law  that  the  officers  of  such 
election,  or  those  calling  the  same,  performed  their  duty. 

We  think  the  instructions  asked  by  the  defendant  were 
properly  refused,  for  the  reason,  that  the  matters  contained  in 
them  were  not  in  issue  to  the  jury.  The  questions  before 
them  could  only  be  the  facts  set  up  in  the  return  to  the  alter- 
native writ  of  mandamus,  and  they  were,  first,  that  the  elec- 
tion was  not  conducted  according  to  law,  as  alleged  in  the 
writ;  second,  that  the  polls  were  not  closed  until  after  five 
o'clock,  and  the  charge  that  if  the  votes  taken  after  that  hour 
had  been  rejected,  the  election  would  have  been  against  the 
subscription.     All   other    facts  stated  in  the  petition  of  the 
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relator,  and  in  the  alternative  writ  of  mandamus,  are  admit- 
ted, except  these  two  facts,  and  they  were  the  only  facts  in 
issue  to  the  jury,  upon  which  they  could  pass,  and,  conse- 
quently, the  only  ones  to  which  their  attention  could  be  di- 
rected by  instructions  from  the  court.  Because  points  are 
made  in  argument,  it  does  not  follow,  the  court  must  instruct 
as  to  them,  unless  those  points  are  in  issue  to  the  jury.  No 
points  having  been  made  to  the  jury  to  which  these  instruc- 
tions applied,  they  were  properly  refused.  The  issue  being 
the  taking  of  votes  after  five  o'clock,  by  which  the  result  of 
the  election  was  changed,  shut  out  all  inquiry  whether  the 
preliminary  steps  required  by  law  to  authorize  the  election, 
were  taken  or  not,  and  so  of  all  the  other  matters  contained 


in  the  refused  instructions  which  were  alleged  in  the  petition 
and  alternative  writ,  and  not  denied  by  the  return.  This  is  a 
well-established  rule  in  pleading. 

The  plaintiff's  instructions  give  a  fair  exposition  of  the  law 
of  the  case  on  the  facts  proved.  A  mere  irregularity  in  con- 
ducting an  election,  which  deprives  no  legal  voter  of  his  vote, 
and  does  not  change  the  result,  neVer  has  been  held  to  invali- 
date an  election. 

The  rules  prescribed  by  the  law  for  conducting  an  election, 
are  designed  chiefly  to  afford  an  opportunity  for  the  free  and 
fair  exercise  of  the  elective  franchise,  to  prevent  illegal  votes, 
and  to  ascertain  with  certainty  the  result.  Such  rules  are 
directory,  merely — not  jurisdictional  or  imperative.  If  an 
irregularity,  of  which  complaint  is  made,  is  shown  to  have  de- 
prived no  legal  voter  of  his  right,  or  admitted  a  disqualified 
person  to  vote — if  it  casts  no  uncertainty  on  the  result,  and 
has  not  been  occasioned  by  the  agency  of  a  party  seeking  to 
derive  a  benefit  from  it — it  may  well  be  overlooked  in  a  case 
of  this  kind,  when  the  only  question  is,  which  vote  was  the 
greatest,  that  for  subscription  or  that  against  subscription. 

The  allegation  of  the  defendant,  that  votes  were  cast  after 
five  o'clock,  is  not  clearly  established,  and  is  not  so  found  by 
the  jury.  Had  it  been  so,  it  was  necessary  for  him  to  show 
how  they  voted.  We  cannot  presume  one  way  or  the  other. 
This  has  not  been  shown,  and  it  is  impossible  to  say,  if  votes 
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were  received  after  five  o'clock,  such,  votes  would  have 
changed  the  result,  and  if  they  did  not,  it  would  be  going  very 
far  indeed,  to  say,  such  an  irregularity  so  vitiated  the  election 
as  to  render  it  void.  If  necessary,  the  aid  of  the  twelfth  sec- 
tion of  the  act  before  cited  might  be  invoked,  but  it  is  unnec- 
essary. On  general  principles  no  election  could  be  made  void 
on  such  grounds. 

Now  as  to  the  matters  growing  out  of  the  demurrer  to  the 
third  branch  of  the  defendant's  return,  it  is  sufficient  to  say 
that  the  agreement  therein  set  out  between  certain  voters  of 
the  township  to  "  pair  off,"  and  be  absent  from  the  polls,  was 
of  no  validity,  nor  were  the  judges  of  the  election  required  to 
regard  it.  The  voters,  notwithstanding  the  agreement,  had 
the  right  to  vote,  and  their  votes  when  offered,  could  not, 
legally,  be  rejected.  But  if  the  agreement  was  an  illegal  one, 
the  relators  are  not  shown  to  have  been  a  party  to  it,  or  under 
any  obligation  to  regard  it,  and  therefore  could  not  be  assailed 
Even  if  they  had  procured  a  portion  of  those  who  were  a  party 
to  tiie  agreement  to  come  to  the  polls  and  vote  for  the  sub- 
scription, they  had  a  clear  right  to  do  so,  the  agreement  having 
no  binding  legal  obligation.  This  is  the  gist  of  the  matter  set 
up  in  that  branch  of  the  return.  It  has  no  substance,  and 
the  demurrer  was  properly  sustained  to  it. 

Upon  the  remaining  point  made  by  the  appellant,  that  the 
act  of  1859  is  unconstitutional,  we  consider  that  settled  by  the 
decisions  of  this  court.  Johnson  v.  Stark  County,  25  111.,  75; 
Prettyman  v.  The  Supervisors  of  Tazewell  County,  19  111., 
406.   " 

The  law  giving  the  supervisor  no  discretion  in  this  matter, 
a  majority  having  voted  for  the  subscription,  a  peremptory 
mandamus  must  be  awarded. 

Peremptory  mandamus  awarded. 
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Edward   Kelly   et  al.,  Appellants,   v.    Edward  H. 

Downs,    Appellee. 

The  Same,  Appellants,  v.  The  Cecil  Bank  of 

Maryland,  Appellee. 

APPEALS  FROM    THE  SUPERIOR  COURT    OF    CHICAGO. 

It  is  within  the  province  of  a  court  to  determine,  whether  a  day,  is  or  not, 
reasonable  notice  of  an  application  for  a  change  of  venue.  Also,  whether 
anything  beyond  the  petition  for  this  purpose  shall  be  considered.  Sup- 
plementary affidavits  in  aid  of  such  a  petition  need  not  be  heard. 

Notice  of  an  intention  to  apply  for  a  change  of  venue,  should  be  given  at  the 
earliest  period. 

These  were  two  actions  of  assumpsit,  commenced  in  the 
Superior  Court  of  Chicago,  by  the  appellees  against  the  appel- 
lants on  promissory  notes,  on  the  9th  day  of  October,  1860. 
The  proceedings  in  each  case,  from  their  commencement  to 
their  conclusion,  were  the  same. 

The  declarations  were  filed  on  the  26th  of  October,  1860. 

The  plea  of  the  general  issue  and  notice  of  set-off,  with  affi- 
davit of  merits,  were  filed,  and  issue  was  joined.  On  the  8th 
day  of  October,  1861,  just  before  the  cases  were  called  for 
trial  "on  the  regular  call  of  the  docket,"  a  petition  for  a 
change  of  venue  was  filed  in  each  case,  and  a  motion  made  to 
change  the  venue  in  accordance  with  said  petition,  which  the 
court  overruled.  The  cases  were  then  called,  a  jury  im pan- 
ne] ed,  and  the  issues  tried,  and  a  verdict  rendered  for  the 
plaintiffs  (in  the  court  below)  in  each  case. 

The  appellants  allege  that  the  court  erred  in  overruling  the 
motion  for  a  change  of  venue.  The  petition  upon  which  this 
motion  was  based  sets  out  that  "  the  inhabitants  of  the  county 
of  Cook  are  prejudiced  against  this  affiant,  so  that  lie  cannot 
expect  a  fair  trial,  etc.  ;  and  that  the  causes  of  such  prejudice 
have  arisen  and  come  to  the  knowledge  of  this  defendant 
within  less  than  ten  days  last  past.': 
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W.  W.  Drummond.  for  Appellants. 
Hervey,  Anthony  &  Galt,  for  Appellees. 
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B  keese,  J.  We  are  well  satisfied  the  court  below  decided 
correctly,  in  denying  the  motion  for  a  change  of  venue.  It 
was  within  the  province  of  that  court  to  determine,  that  one 
day  was  not  reasonable  notice  for  an  application  of  that  nature, 
and  in  deciding  that  it  would  not  look  beyond  the  matters  con- 
tained in  the  petition  for  the  change,  and  that  supplementary 
affidavits  to  cure  defects  in  the  petition  could  not  be  received. 
The  notice  of  the  application  for  a  change  of  venue  was  given 
about  the  time  the  cause  was  called  for  trial,  and  the  petition 
states  that  the  causes  rendering  a  change  necessary,  came  to  the 
knowledge  of  the  petitioners  "  within  less  than  ten  days  last 
past."  Won  constat,  they  obtained  the  knowledge  nine  days 
before  the  application  was  made,  and  if  so,  they  should  have 
given  the  plaintiff  the  earliest  notice  such  time  would  allow, 
and  make  the  application  to  the  judge  at  chambers.  We  can- 
not distinguish  this  case  from  the  case  of  Moss  v.  Johnson, 
22  111.,  631:.  As  said  in  that  case,  the  appellants,  "by  their  own 
showing,  did  know  of  the  cause  some  days  before  the  applica- 
tion was  made.  They  were  negligent  in  not  giving  the  earli- 
est and  speediest  notice  of  this  intended  application;"  or  give 
some  good  reason  for  failing  so  to  do.  This  would  have  saved 
to  the  plaintiff  the  trouble  and  expense  of  a  preparation  for 
trial. 

The  court  decided  correctly  in  denying  the  motion,  and  in 
refusing  to  receive  the  supplementary  affidavit,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Louisa  M.  Fairman,  Plaintiff  in  Error,  v.  William 
Bavin,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

When  a  case  is  made,  the  court  will  go  to  the  extremest  length  in  holding 
agents  and  th^e  acting  in  a  fiduciary  capacity,  to  the  strictest  fairness 
and  integrity. 

This  complainant  alleges,  that  the  defendant,  being  in  her 
employment  as  confidential  clerk,  having  the  entire  control 
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and  management  of  the  internal  affairs  of  her  store,  without 
her  knowledge  or  consent,  obtained  a  lease  to  himself  of  the 
premises  in  which  the  trade  was  carried  on ;  refused  to  transfer 
the  lease  to  her;  excluded  her  from  the  premises;  and  by 
these  means  compelled  her  to  a  sale  of  the  stock  and  fixtures 
to  him,  at  a  price  wholly  inadequate  to  the  value  of  the 
business  which  she  gave  up  to  him ;  at  the  same  time  deluding 
her  with  the  expectation  that  he  would  do  what  is  right  by 
her,  as  to  the  good  will  of  the  business,  which  was  worth  a 
bonus  of  $3,000,  or  upwards,  more  than  the  price  he  gave  her 
for  the  stock  and  fixtures. 

She  prayed  that  the  sale  might  be  declared  fraudulent,  and 
that  Bavin  might  be  declared  her  trustee;  for  an  account  and 
re-transfer  of  the  goods;  for  an  injunction  and  a  receiver,  and 
for  general  relief. 

Bavin  denied  the  charges  in  the  bill,  but  asserted  that  he 
had  acted  fairly ;  that  the  complainant  had  refused  to  take  the 
lease  of  the  store,  etc. ;  that  he  never  promised  anything  for 
the  good  will  of  the  business,  etc. 

The  proofs  did  not  sustain  the  allegations  in  the  bill,  and 
John  M.  Wilson,  Judge  of  the  Superior  Court,  on  the  hearing 
on  bill,  answer  and  proofs,  dismissed  the  bill.  The  complain- 
ant below  brings  the  case  to  this  court. 

J.  E.  Gary,  for  Plaintiff  in  Error. 

E.  G.  Hooke,  and  A.  W.  Arrington,  for  Defendant  in 
Error. 

Caton,  C.  J.  While  we  are  disposed  to  go  to  the  extremest 
length  to  hold  agents,  or  those  occupying  fiduciary  capacities, 
to  the  strictest  fairness  and  integrity  towards  their  principals, 
and  to  prevent  them  from  taking  advantage  of  their  position 
to  benefit  themselves  at  the  expense  or  disadvantage  of  their 
principals;  yet  we  find  nothing  in  this  case  violative  of  this 
principle.  The  defendant  was  not  employed  in  any  way  to 
procure  or  assist  in  procuring  this  lease,  and  seems  carefully 
to  have  abstained  from  negotiating  for  it,  till  the  plaintiff  had 
finally  refused  to  take  it.      As  between  her  and  the  landlord, 
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the  negotiation  was  ended,  and  neither  the  landlord  nor  the 
defendant  had  any  reason  to  snppose  that  she  still  desired  to 
procure  these  premises.  The  defendant  had  every  reason  to 
suppose  she  contemplated  procuring  another  place  for  the 
conduct  of  her  business. 

Again,  if  she  had  any  claim  on  the  defendant  for  this  trans- 
action, that  was  fairly  and  fully  settled  and  paid  for,  according 
to  the  mutual  agreement  of  the  parties,  fairly  made  when  the 
parties  stood  on  equal  terms. 

The  decree  is  affirmed.  Decree  affirmed. 


Alvan  Kidder,  Plaintiff  in  Error,  v.  The  City  of 
Peoria,  Defendant  in  Error; 

ERROR  TO  COUNTY  COURT  OF  PEORIA  COUNTY. 

A  notice  by  commissioners  appointed  to  open  a  street  in  Peoria,  given  to  the 
owners  of  lots  and  lands,  through  and  over  which  a  street  will  run  when 
it  shall  be  opened,  will  not  apply  to  a  person  whose  lots  or  lands  do  not 
adjoin  or  lie  near  the  proposed  street. 

The  notice  was  the  basis  of  the  jurisdiction  of  the  commissioners,  knd  un- 
less the  essential  requirements  of  the  law  were  obeyed,  all  their  acts  were 
unauthorized. 

This  was  a  proceeding  commenced  in  the  County  Court,  by 
petition  of  the  mayor  of  the  city  of  Peoria  for  the  appoint- 
ment of  commissioners  to  assess  damages  and  benefits  accruing 
by  reason  of  the  opening  and  extending  of  Washington  street, 
in  said  city,  sixty  feet  wide  through  Mills'  addition  to  said 
city. 

The  whole  proceeding  purported  to  be  against  lots  benefited 
by  reason  of  said  extension  of  Washington  street,  passing 
through  and  over  the  same,  according  to  the  plat  filed  with 
the  mayor's  petition.  The  lots  in  controversy  are  situate  on 
the  corner  of  Main  and  Washington  streets,  in  the  city  of 
Peoria,  and  not  within  one-third  of  a  mile  of  the  nearest  point 
represented  on  the  plat. 

The  proceedings  were  had  under  the  act  of  1855,  amend- 
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atory  of  the  city  charter,  the  fifth  section  of  which  provides 
that  the  commissioners  shall  give  notice  to  the  persons  inter- 
ested, of  the  time  and  place  of  meeting,  for  the  purpose  of 
viewing  the  premises  and  making  their  assessments,  at  least 
five  days  before  such  meeting,  by  publishing  the  same  in  the 
lewspaper  selected  by  the  city  council  for  publishing  their 
ordinances,  etc.  The  surveyor  of  the  city  laid  before  the 
council  "  a  plat  and  survey  of  Washington  street,  showing  the 
lines  of  said  street,  and  the  lots  through  and  over  which  the 
said  street  will  run  in  opening  and  extending  the  same"  as 
aforesaid.  At  the  same  meeting  the  council  appointed  a  com- 
mittee to  negotiate  with  the  "  owners  and  agents  of  the  lots 
and  lands  through  and  over  which  "  said  street  would  run  "  in 
opening  and  extending  the  same  through  Mills'  Addition  to 
Peoria,  as  represented  on  the  plat  and  survey  of  said  street, 
this  day  presented  and  approved."  On  the  2nd  of  August, 
1859,  the  committee  reported  "  that  they  were  unable  to  agree 
with  said  owners  as  to  the  price,"  whereupon  the  council  re- 
solved that  the  city  of  Peoria  was  "  unable  to  agree  with  the 
owners  and  agents  of  the  owners  of  lots  over  and  across  which 
Washington  streeet  would  run,"  and  declined  paying  the  prices 
claimed  by  such  owners.  The  petition  of  the  mayor  to  the 
County  Court  is  confined  exclusively  "to  the  owners  of  lots  and 
lands  in  the  city  of  Peoria  through  and  over  which  said  street 
would  run,"  and  is  copied  in  the  opinion. 

The  County  Court  rendered  judgment  against  Kidder  for 
benefits  assessed  against  two  of  his  lots. 

Manning  &  McCulloch,  and  Johnson  &  Hopkins,  for 
Plaintiff  in  Error. 

Walker,  J.  The  only  question  which  we  propose  to  con- 
sider, on  this  record,  is  the  sufficiency  of  the  notice  given  by 
the  commissioners  to  appear  to  contest  the  assignment.  It  is 
this  : 

"Commissioners'  Notice.  Opening  of  Washington  Street 
in  the  City  of  Peoria. — Notice  is  hereby  given  to  the  owners 
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of  lots  and  lands  in  the  city  of  Peoria,  through  and  over  which 
Washington  street  will  run  in  opening  the  same  from  the  east 
side  of  North  Fayette  street,  in  said  city  of  Peoria,  through 
Mills'  Addition  to  Washington  street,  in  Morton,  Yoris  and 
Laveille's  Addition  to  Peoria,  that  the  undersigned,  appointed 
by  the  County  Court  of  Peoria  county,  to  assess  the  amount 
of  compensation  and  benefits  accruing  to  the  owners  of  lots 
and  lands  damaged  and  benefited  by  the  opening  of  said 
street,  will  meet  at  the  office  of  L.  Key  on,  in  Curtis'  Bank 
Building,  in  said  city  of  Peoria,  on  the  nineteenth  day  of  Oc- 
tober, A.  D.  1859,  at  the  hour  of  10  o'clock  a.  m.,  and  that 
they  will  proceed  to  view  the  premises  as  required  by  law, 
when  and  where  all  persons  interested  may  attend  if  they 
think  proper." 

It  appears  from  this  record,  that  the  street  did  not  run 
through  or  over  the  lots  in  controversy.  They  did  not  adjoin 
or  lie  near  the  street.  This,  then,  presents  the  question 
whether  this  notice  was  to  plaintiff  in  error.  There  having 
been  no  personal  notice  or  appearance,  if  it  is  insufficient,  the 
whole  proceeding  must  fail.  The  only  mode  of  acquiring 
jurisdiction  being  by  actual  or  constructive  notice,  and  upon 
this  depends  the  validity  of  the  action  of  the  commissioners. 

This  notice  is  to  the  owners  of  lands  and  lots  over  and 
through  which  the  street  had  been  located.  This  notice  was 
only  to  owners  of  lots  or  lands  thus  situated,  and  they  alone 
were  required  to  regard  and  act  upon  it.  When  appellant 
saw  to  whom  the  notice  was  addressed,  he  saw  that  it  was  not 
to  him,  and  he  was  not  bound  to  read  further;  it  contained 
nothing  to  apprise  him  that  he  was  interested  in  the  proceed- 
ing. It  is  true,  that  in  the  latter  part  of  the  notice,  all  per- 
sons interested  are  required  to  appear,  if  they  chose.  By  the 
notice,  none  were  interested  but  persons  over  whose  property 
the  street  was  proposed  to  be  opened.  He,  therefore,  had  no 
right  to  suppose  that  he  was  interested  in  the  assessment. 

The  commissioners  only  acquired  jurisdiction  to  act,  by  giv- 
ing the  required  notice.  In  its  absence,  all  they  did  was 
unauthorized.  The  proceeding  is  given  by  statute,  and  to 
render  the  acts  of  the  commissioners  binding,  the  law  must  be 
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pursued  in  all  of  its  essential  requirements.  Nor  was  any  ac- 
tion subsequently  taken  authorized,  as  against  appellant's  lots, 
for  the  want  of  a  proper  notice  of  the  time  and  place  of  the 
assessment.  It  was  this  notice  which  put  the  proceeding  in 
motion,  and  if  it  was  insufficient,  the  whole  proceeding  must 
fail. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


Ambrose  C.  Hankinson  et  al,  Appellants,  v.  Corey 
Barbour  et  al.,  Appellees. 

APPEAL  FROM  PEORIA. 

A  purchaser  of  land,who  has  such  notice  of  a  prior  unrecorded  deed, as  ought 
to  have  put  him  on  inquiry,  must  take  the  consequences  of  his  neglect,  and 
will  have  his  conveyance  set  aside. 

This  bill  alleges,  that  on  the  13th  day  of  January,  1832, 
Amasa  Barbour  of  Jefferson  county,  New  York,  was  seized 
in  fee  simple  of  the  S.  E.  25,  13  1ST.,  9  E.,  in  Marshall  county; 
that  Amasa  Barbour  and  wife,  on  that  day,  conveyed  to  com- 
plainants, in  fee  simple,  by  warranty  deed;  that  by  virtue  of 
said  deed,  they  became  seized  in  fee,  and  have  remained  so 
seized. 

That  Amasa  Barbour  died  in  1833;  that  they  omitted  to 
have  their  deed  recorded.  That  Ambrose  C.  Hankinson,  for 
the  purpose  of  defrauding  complainants  out  of  the  land,  pro- 
cured a  conveyance  for  a  portion  of  the  land,  from  the  heirs 
of  Barbour,  well  knowing  complainants'  rights. 

Hankinson  procured  the  following  conveyances: 

October  13,  1854,  from  Ira  Hubbard  and  Koxana  Hubbard, 
Roxana  being  the  heir  of  Amasa  Barbour;  consideration, 
$1,500.     Recorded  Oct,  28,  1854. 

July  31,  1855,  from  Buel  Fuller  and  Sally  Fuller  (heir); 
consideration,  $100.     Recorded   August  6,  1855. 

August  1,  1855,  from  Ennis  Mosher  and  Catharine  Mosher 
(heir);  consideration,  $100.     Recorded  August  8,  1855. 
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August  2,  1855,  from  Benjamin  Collins  and  Polly  Collins 
(heir);  consideration,  $100,     Recorded  August  8,  1855. 

Tli at  in  1854  and  1855,  there  were  three  heirs  more,  to  wit, 
Abraham  Barbour  and  Elbridge  Barbour,  and  Lavina  Ward. 

That  Amasa  Barbour  died  testate,  leaving  a  will,  which1 
was  duly  proven  and  admitted  to  probate  in  Jefferson  county,. 
New  York,  the  place  of  his  domicil  at  the  time  of  his  death,, 
by  which  will,  Boxana  was  disinherited. 

Complainants  have  paid  the  taxes  on  the  land  for  the  last 
twenty-live  or  thirty  years,  and  it  has  been  notorious  in  the- 
county  of  Marshall  that  they  were  the  owners  of  said  lands. 

That  Hankinson  when  he  procured  the  conveyance  well 
knew  that  the  heirs  of  Amasa  Barbour  had  no  title  to  any 
part  of  the  land,  and  that  the  title  was  in  the  complainants,, 
that  he  was  not  a  bona  fide  purchaser,  etc.,  but  was  mala  fide y 
and  that  said  deeds  are  fraudulent  and  void. 

That  the  deed  from  Boxana  Hubbard  was  never  acknowl- 
edged by  her,  as  the  deed  will  show,  and  for  that  reason  Han- 
kinson acquired  no  title  by  said  deed. 

That  Abraham  Barbour,  heir  of  Amasa  Barbour,  did,  the- 
10th  of  October,  1855,  procure  from  said  Ira  Hubbard  and 
Boxana,  his  wife,  a  conveyance,  by  quit-claim  deed,  of  the 
pretended  interest  of  Boxana,  which  was  recorded. 

Land  worth  four  thousand  dollars.  Oath  to  answer' waived.. 
Asks  to  have  the  deeds  set  aside  and  held  void. 

That  the  complainants  now  are  and  for  several  months  have- 
been  in  possession  of  the  land,  and  therefore  cannot  bring; 
ejectment,  and  the  defendants  refuse  to  bring  ejectment. 

The  answer  of  A.  C.  Hankinson  admits  title  in  Amasa  Bar- 
bour.    That  he  claims  patent  title. 

Denies  all  knowledge  of  the  deed  to  complainants. 

Denies  that  they  have  been  openly  and  notoriously  known 
as  owners.     Denies  payment  of  taxes. 

Denies,  that,  if  the  complainants  had  any  deed,  it  was  not 
recorded  in  the  proper  county. 

Admits  that  the  said  Amasa  Barbour  died  about  the  year 
1833,  but  whether  he  died  testate  or  intestate  is  not  within  his 
knowledge. 

6— 29tii  III. 
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Admits  that  the  said  Amasa  Barbour  left,  at  the  time  of  his 
death,  the  several  named  children  in  the  complainants'  hill. 

Denies  that  he  ever  had  any  knowledge  of  any  conveyance 
to  the  complainants,  or  that  they  were  the  legal  owners,  or 
that  they  had  paid  all  the  taxes  from  the  date  of  said  con- 
veyance. 

Admits  that  he  purchased  the  land  from  the  heirs  set  forth 
in  the  complainants'  bill,  but  denies  that  he  knew  the  com- 
plainants, or  had  ever  heard  of  them,  or  of  their  claim. 

Denies  that  he  obtained  the  conveyances  mentioned  in  com- 
plainants' bill  fraudulently,  but  says  he  purchased  in  good 
faith,  without  any  knowledge  of  any  prior  conveyance,  and 
denies  that  he  had  any  information  from  the  parties  who  con- 
veyed to  him. 

Denies  that  at  the  time  he  made  said  purchases,  he  knew 
said  land  was  worth  four  thousand  dollars,  but,  on  the  con- 
trary, avers  that  in  his  judgment  it  is  not  worth  half  the 
amount,  and  the  consideration  paid  for  said  land  by  him  did 
not  exceed  two  hundred  and  fifty  dollars. 

Denies  that  said  complainants  are  now  actually  in  posses- 
sion of  said  land,  having  fenced  and  enclosed  the  same,  but  is 
informed,  on  the  contrary,  that  said  land  is  not  enclosed. 

The  cause  was  heard  on  bill,  answer,  proofs,  etc.,  and  a 
decree  was  rendered  setting  aside  the  conveyances  from  the 
heirs  of  Amasa  Barbour,  and  directing  Hankinson  to  pay  the 
costs.     From  this  decision  the  respondent  below  appealed. 

H.  M.  Wead,  for  Appellants. 

N.  H.  Purple,  for  Appellees. 

Caton,  C.  J.  The  whole  question  in  this  case  depends  on 
the  fact  whether  Hankinson,  through  his  agent  Greenleaf,  had 
notice  of  the  prior  unrecorded  conveyance  to  the  complainant, 
or  had  such  information  as  would  make  it  his  duty  to  inquire 
and  ascertain  whether  there  was  not  such  an  unrecorded  deed. 
This  question,  we  think,  is  very  easily  disposed  of.  Unless 
live  unimpeached  witnesses  have  committed  perjury,  then 
Greenleaf,   who   made    the  purchase  of  the  heirs,  had  such 
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notice.  Each  one  of  these  swears,  either  that  he  gave  him 
direct  information  of  the  fact,  or  that  he  stated  facts  to  him 
which  should  have  prompted  any  prudent  man  to  inquiie  of 
the  complainant  whether  he  owned  the  land — Greenleaf  denies 
such  notice — well,  this  case  is  but  another  instance  of  how 
reckless  and  unconscionable  men  become,  who  make  it  their 
business  to  hunt  up  old  claims  appearing  of  record,  and 
purchase  out  heirs,  most  frequently  wTith  the  expectation  of 
defrauding  some  one  who  has  an  unrecorded  deed.  In  this 
case,  Mr.  Greenleaf,  in  order  to  console  Mrs.  Ward  who 
showed  sympathy  for  the  complainant,  and  to  overcome  her 
scruples  about  signing  the  deed,  told  her  that  he  was  a  rich 
man  and  would  not  miss  it.  At  least,  we  are  not  inclined  to 
believe  this  man  in  preference  to  a  host  of  other  witnesses. 
The  decree  is  affirmed. 

Decree  affirmed, 


William  J.  Hunt^/  al.,  Appellants,  v.  John  B.  Weir 

Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  the  general  issue  is  filed,  with  a  notice  of  special  matter  to  be  proved 
on  the  trial,  if  such  special  matter  goes  to  the  denial  of  the  execution  of  a 
note  sued  on,  the  evidence  offered  to  establish  this  fact  will  be  inadmissi- 
ble.   Such  a  defense  must  be  by  plea  verified  by  oath. 

No  issue  of  law  or  fact  can  be  raised  by  such  a  notice. 
A  note  is  not  executed  unless  it  is  delivered. 

The  Circuit  Court  may  in  its  discretion  allow  further  evidence  to  be  heard 
even  after  the  case  has  been  opened  to  the  jury. 

The  facts  and  pleadings  in  this  case  are  fully  stated  in  the 
opinion  of  Mr.  Justice  Breese. 

The  jury  found  for  the  appellee,  and  judgment  followed 
that  finding. 

Hurd,  Booth  &  Potter,  for  Appellant. 
Barker  &  Tulet,  for  Appellee. 


84  OTTAWA, 


Hunt  et  al.  v.  Weir. 


Breese,  J.  This  was  an  action  of  assumpsit,  brought  upon 
a  joint  and  several  promissory  note.  The  declaration  is  in 
the  usual  form.  The  defendants  pleaded  the  general  issue, 
and  gave  notice,  that  upon  the  trial  they  would  prove,  that  at 
or  before  the  time  the  supposed  note  bears  date,  one  C.  M 
Brown  was  indebted  to  the  said  Hamlin  for  a  quantity  of 
wood  bought  of  him,  and  that  it  was  arranged  and  agreed  by 
said  Brown  and  Hamlin,  that  Brown  should  give,  and  Hamlin 
receive  in  part  payment  for  said  indebtedness,  a  note  of  the 
amount,  date,  and  time  of  payment,  as  mentioned  in  said 
supposed  note,  executed  by  himself  as  principal,  and  by  the. 
said  defendants  as  sureties;  that  in  pursuance  of  that  agree 
ment,  the  said  supposed  note  was  written  out  and  handed  to 
these  defendants,  and  for  the  sake  of  convenience  these  defend 
ants  signed  the  same,  leaving  a  place  for  the" said  Brown  to 
put  his  name,  as  principal  thereto,  and  for  a  time  held  tho 
same  in  their  possession,  for  the  purpose  of  having  the  said 
Brown  so  execute  the  same;  that  the  said  Hamlin  occupied 
the  same  office  then  occupied  by  the  defendant,  E.  T.  Hunt, 
who  had  the  possession  of  said  note,  as  aforesaid,  and  was 
then  in  partnership  with  said  E.  T.  Hunt ;  that  soon  after  the 
signing  of  said  note  by  these  defendants,  for  the  purpose 
aforesaid,  the  same  was  taken  from  the  possession  of  said  E. 
T.  Hunt,  without  his  assent  or  knowledge,  and  without  the 
assent  or  knowledge  of  either  of  said  defendants,  and  that  at 
the  time  it  was  so  taken,  the  same  had  not  been  signed  by 
said  Brown,  and  that  these  defendants  never  made  or  deliv- 
ered the  said  supposed  note  as  their  note,  and  never  intended 
to  be  bound  on  said  note,  except  as  sureties,  and  then  only, 
in  case  the  same  was  duly  executed  by  Brown  as  principal — 
of  all  which,  Hamlin  had  notice,  etc. 

We  have  been  thus  particular  In  setting  out,  in  full,  the 
notice  constituting  the  defense,  so  that  *the  grounds  upon 
which  it  was  placed,  may  be  distinctly  seen. 

The  special  matters  contained  in  the  notice,  were  sought  to 
be  proved  by  the  deposition  of  Brown,  who,  it  was  alleged, 
was  to  have  been  the  principal  in  the  note. 

When   the  deposition  was  opened  to  be  read  the  plaintiff 
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objected  to  it,  on  the  ground  that  the  testimony  contained  in 
it,  tended  to  show  the  non-delivery  of  the  note,  and  that  this 
could  not  be  proved  under  the  issue,  neither  one  of  the  de- 
fendants having  filed  any  affidavit  of  the  non-execution  of  the 
note. 

The  fourteenth  section  of  the  practice  act  is  familiar  to  all. 
It  is  by  the  provisions  of  that  section,  a  notice  under  the  gen- 
eral issue  is  allowed,  under  which  notice,  if  adjudged  by  the 
court  to  be  sufficiently  clear  and  explicit,   the  defendant  is 
permitted  to  give  evidence  of  the  facts  stated  in  it,  as  if  they 
had  been  specially  pleaded  and  issue  taken  thereon  ;  and  in 
this  connection,  the  same  section  declares,  that  no  person  shall 
be  permitted  to  deny,  on  trial,  the  execution  of   any  instru- 
ment in  writing,  whether  sealed  or  not,  upon  which  any  action 
may  have  been  brought,  or  which  shall  be  pleaded  or  set  up 
by  way  of  defense  or  set-off,  unless  the  person  so  denying  the 
same,  shall,  if  defendant,  verify  his  plea  by  affidavit.     (Scates' 
Comp.,  254.)     This  notice  goes  to  the  execution  of  the  note  by 
the  defendants,  for  a  note  cannot  be  said  to  be  executed  until 
it  is  delivered — the  making  is  not  complete  without  a  deliv- 
ery.    (Edwards  on  Bills,  188.)     This  notice  denies  the  making 
and  delivery  of  the  note  as  their  note,   and  avers  that  they 
never  intended  to  be  bound  by  it,  except  as   securities,   and 
then  only  in  case  the  same  was  executed  by  Brown  as  princi- 
pal.    It  follows,  if  Brown  never  executed  the  note,  there  was 
no  legal  or  valid  execution  of  the  note  on  their  part,  ergo,  it 
was  not  their  note.     Suppose,  instead  of  a  notice,  these  facts 
had  been  in  a  special  plea,  is  it  not  apparent,  the  plea  would 
be  disallowed,  and  ruled  out  for  want  of  an  affidavit  verifying 
them?     They  call  in  question  the  execution  of  the  note,  as  a 
note  binding  on  them,  and  as  strong  as  language  can  do  it, 
deny  its  execution  as  their  note. 

This  court  said,  in  the  case  of  Burg  win  et  al.  v.  Bah  cock  et 
al.,  11  111.,  30,  that  it  was  irregular  and  incompetent  to  form 
either  issues  of  law  or  fact  on  a  notice  under  the  general 
issue — that  it  is  not  a  plea,  and  requires  no  answer  from  the 
plaintiff — that  no  question  arises  on  a  notice,  until  the  defend- % 
ant  offers  evidence  to  support  it,  on  the  trial,  and  if  the  notice 
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is  then  found  defective,  the  court  will  not  allow  evidence  to 
be  given  under  it  ;  or  if  the  matters  stated  in  the  notice  do 
not  constitute  a  defense  to  the  action,  the  evidence  offered 
will  be  excluded. 

Under  this  decision,  the  court  should  have  excluded  the 
deposition  of  Brown,  for  the  reason  that  the  matters  set  up 
in  the  notice,  to  be  proved  by  Brown,  constituted  no  defense 
to  the  action. 

In  the  opinion  of  one  member  of  this  court,  the  rule  estab- 
lished in  this  case  of  Burgwin  v.  Babcoclc,  is  considered  as  a 
very  harsh  one,  and  calculated  to  do  great  injustice.  While 
it  is  admitted  the  notice  of  special  matter  is  not,  technically, 
a  plea,  it  performs  the  office  of  a  plea,  and  it  is  the  duty  of 
the  court  to  see  and  "adjudge  that  it  is  sufficiently  clear  and 
explicit."  This  is  preliminary  to  the  offering  of  proof  under 
it.  If  u  adjudged  by  the  court  to  be  sufficiently  clear  and  ex- 
plicit, the  defendant  shall  be  permitted  to  give  evidence  of 
the  facts  therein  stated."  The  first  question  to  be  determined 
under  a  notice  of  special  matter  would  seem  to  be,  is  the 
notice  clear  and  explicit?  Until  that  is  "adjudged,"  no  evi- 
dence can  be  offered  under  it.  How  is  it  to  be  adjudged  ? 
In  no  other  way  than  by  stating  the  objections  to  it  by  a  de- 
murrer, which,  by  admitting  the  facts  stated  in  it,  brings  up 
the  question  of  their  materiality,  as  constituting  a  defense. 
And  how  much  safer  is  this  for  the  defendant.  He  may  sup- 
pose his  notice  is  "  sufficiently  clear  and  explicit,"  there  being 
no  objection  made  to  it,  and  he  reposes  upon  it  in  fancied 
security,  until  on  the  trial,  when  it  is  too  late  to  amend  it,  he 
is  utterly  discomfited  by  the  ruling  out  of  his  evidence,  on 
the  ground  of  its  not  being  "  sufficiently  clear  and  explicit," 
and  which  he  then  knows  for  the  first  time,  and  his  case  is 
lost. 

Treating  the  notice  as  a  plea,  and  open  to  demurrer,  these 
consequences  would  be  avoided.  If  a  demurrer  be  sustained 
to  the  notice,  the  defendant  can  amend  it  as  he  can  a  defective 
special  plea,  and  he  is  in  no  danger  of  being  caught  in  a  trap, 
which,  though  he  may  have  set  himself  by  his  defective  notice, 
need  not,  to  advance  justice,  be  suddenly  sprung  upon  him 
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on  the  trial  of  the  cause.  The  quality  of  the  notice  is  a  pre- 
liminary matter,  and  should  be  determined  before  the  trial. 
Like  objections  to  depositions,  they  are  heard  and  disposed  of 
before  the  trial,  and  cannot  be  started  for  the  first  time  on  the 
trial. 

The  court  allowed  the  deposition  of  Brown  to  be  read,  and 
the  jury  found  a  verdict  for  the  plaintiff,  and  entered  final 
judgment,  from  which  the  defendants  have  appealed  to  this 
court.  During  the  progress  of  the  trial,  after  the  plaintiffs 
counsel  had  opened  the  case  to  the  jury,  and  the  defendants' 
counsel  was  about  to  address  the  jury,  the  plaintiff  asked 
leave  of  the  court  to  introduce  a  witness  to  prove  the  payment 
by  the  defendants,  of  the  first  of  the  two  notes  testified  to  by 
Brown,  upon  the  ground  that  he  had  carelessly  omitted  to 
introduce  the  testimony  at  an  earlier  period.  The  defendants 
objected  to  granting  leave,  on  the  ground  that  the  evidence 
was  not  offered  in  proper  time;  but  the  court  overruled  the 
objection,  and  permitted  the  witness  to  be  sworn,  with  the 
right  conceded  to  the  defendants,  to  introduce  any  further 
testimony.     To  this  decision  the  defendants  excepted. 

On  this  appeal,  the  defendants  assign  this  ruling  of  the 
court  as  error, as  giving  the  plaintiff  an  unfair  advantage,  and 
surprising  the  defendants. 

This  court  held,  in  the  case  of  Bloom  v.  Gardner,  Breese, 
(new  ed.)  64,  on  a  similar  objection,  that  it  is  at  all  times,  and 
before  all  courts,  a  matter  of  discretion  to  hear  testimony,  after 
the  argument  of  a  cause  is  opened  by  counsel. 

This  decision  is  affirmed  in  Russell  v.  Martin,  2  Scam.,  495, 
and  in  Walsh  et  al.  v.  The  People,  17  111.,  339.  In  this  last 
case,  the  court  say,  this  has  been  alwrays  held  a  matter  of 
discretion  with  the  court,  and  not  assignable  for  error.  With- 
out such  a  discretionary  power,  sometimes  the  greatest  injus- 
tice would  be  done.  Courts  will  always  exercise  this  discretion 
with  caution,  and  to  promote  the  ends  of  justice,  and  guard 
against  surprise  to  the  opposite  party. 

Brown,  in  his  deposition,  stated  that  he  paid  the  first  note, 
and  in  the  hurry  of  trial,  the  plaintiff  omitted  to  call  his  wit- 
ness to  testify  to  a  different  state  of  facts,  that  one  of  the 
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defendants  paid  the  first  note.  That  the  defendants  should 
not  be  surprised  by  this  testimony,  the  court  informed  them 
that  they  might  introduce  other  testimony,  not  only  to  this 
point,  but  generally  in  the  cause.  We  cannot  see  that  the  court 
went  beyond  a  reasonable  discretion  in  admitting  the  testi- 
mony when  offered,  guarding  the  defendants,  as  it  did,  against 
surprise. 

As  to  the  merits  of  the  case,  they  depended  on  the  testi- 
mony of  Brown.  The  jury  could  not  have  failed  to  observe 
the  discrepancy  between  it  and  the  statement  of  the  defendants 
themselves  in  their  notice.  In  the  notice,  it  is  averred  that 
the  note  was  written  out  and  handed  to  them,  and  for  the  sake 
of  convenience,  they  signed  it,  leaving  a  place  for  Brown  to 
put  his  name  as  principal,  and  for  a  time  they  held  the  note 
in  their  possession  for  the  purpose  of  having  Brown  execute 
it;  that  Hamlin  occupied  the  same  office,  occupied  by  defend- 
ant E.  T.  Hunt,  who  had  the  possession  of  the  note.  Brown 
swears,  "I  put  the  notes  (of  which  that  in  suit  is  one)  in  a 
drawer,  until  I  got  ready  to  finish  the  contract."  "I  put  the 
note  in  the  drawer,  and  that  is  the  last  I  saw  of  this  note." 
When  asked  to  state  in  what  place  the  drawer  was,  he 
answered,  "it  was  in  a' little  desk  on  the  east  side  of  the  bank 
where  I  generally  did  my  writing,"  and  further  says,  he  did  not 
think  about  the  note,  until  Hamlin  left  for  California,  in  the 
spring  after  the  note  was  made,  when  he  looked  for  it,  and  could 
not  find  it.  Hamlin  was  frequently  in  the  bank.  He  further 
stated,  that  Hamlin  and  the  defendants,  each,  had  a  desk  of 
their  own  in  the  bank.  He  further  stated,  that  in  1858,  he 
made  an  assignment  to  W.  J.  Hunt,  one  of  the  defendants, 
of  about  thirty  thousand  dollars  in  notes  and  accounts,  besides 
real  estate,  and  that  he  owed  about  that  amount,  about  two- 
thirds  of  which  remained  unpaid  in  1860,  when  this  note  was 
given,  and  still  remained  unpaid — that  he  was  engaged  in  no 
business  from  the  time  of  the  assignment  until  the  date  of 
this  note,  except  in  settling  up  his  affairs — he  had  a  contract 
previous  to  his  assignment  for  building  a  railroad,  which  he 
finished  after  the  assignment.  The  wood  paid  for  by  these 
notes,  was  sold  by  him  to  the  Galena  company.     For  it  he 


APEIL  TEEM,  1862.  89 


Hunt  et  nl.  v.  Weir 


says  he  got  checks,  payable  part  to  himself  and  part  to  Hunt; 
he  settled  the  account  himself,  and  deposited  the  money  with 
Adsit,  in  Chicago,  to  the  credit  of  Hamlin,  Hunt&  Company, 
which  firm  was  composed  of  the  payee  of  the  note  and  one 
of  the  defendants.  He  states  he  finished  the  wood  contract 
sometime  in  March,  and  thinks  this  note  was  written  in  March 
— he  supposes  he  was  in  such  a  condition  of  pecuniary  embar- 
rassment, at  the  time  of  the  wood  contract,  as  to  render  it 
inexpedient  for  him  to  hold  property  in  his  own  name,  or  to 
engage  in  business  in  his  own  name — and  supposes  if  the 
wood  had  been  levied  on,  they  would  have  got  about  half  of 
it.  Hamlin  left  for  California  three  or  four  weeks  after  the 
wood  contract  was  finished  up.  The  other  note  given  on  the 
wTood  contract,  was  payable  in  October,  1860,  he  thinks,  and 
he  says  he  paid  it. 

This  is  substantially  the   testimony  of  Brown.     Barker,  a 
witness  for  plaintiff,  testified,    that  the  first  of  the  two  notes 
referred  to  by  Brown,  was  sent  to  the  office  of  Barker  &  Tuley 
for  collection,  of  which,    witness  notified  the  defendants  at 
Sycamore,  by  letter,  a  few  days   after  which    the  defendant, 
Edwin  T.  Hunt,  came  to  the  office  in  Chicago  and  paid  him 
the  note,  saying  nothing  about  Brown's  connection  with  the 
note,  and  that  his  firm  never  knew  or  heard   of  Brown  hav- 
ing anything  to  do  with  the  notes,  or  the  consideration  thereof, 
until  after  the  second  note  (the  note  in  suit)  was  received  and 
payment  demanded — 'the  first  note   was  received  by  his  firm 
about  the  time  it  became   due,  and  was  paid  in  October  last. 
Here  was  a  direct  contradiction  of  Brown,  and  must  have  oper- 
ated powerfully  with  the  jury  in  finding  the  verdict.  This,  and 
the  discrepancy  between  Brown's  testimony  and  the  statement 
cf  the  defendants  that   they  held  the  notes,  was  a  complete 
extinguisher  upon  their  chance  for  a  verdict.     The  jury  must 
have  placed  confidence  in  Barker's  testimony  about  the  pay- 
ment of  the  first  note,  and  in  the  defendants'  statement  of  their 
holding   the  notes  for  Brown  to  sign,  and  in  coming  to  the 
conclusion  they   did,  reasoned,    probably,    somewhat   in  this 
way — Brown  and  the  defendants  were  good  friends — had  their 
desks  in  the  same  room    of  the  bank — he  had  assigned  his 
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property,  to  tlie  amount  of  thirty  thousand  dollars,  to  one  of 
the  defendants — was  hopelessly  insolvent — checks  that  he 
drew  for  moneys  due  him  were,  some  of  them,  payable  to 
Hunt,  and  on  settlement  of  his  wood  account  the  money  was 
deposited  to  the  credit  of  a  firm  of  which  Hunt  was  a  partner. 
Brown's  name  to  a  note  could  not  give  it  any  additional  value; 
Hamlin  being  about  to  start  for  California,  goes  to  his  partner, 
one  of  these  defendants,  to  whose  credit  Brown  had  deposited 
his  money,  and  who,  in  his  notice  says  he  held  the  notes,  to 
give  him  the  notes  without  Brown's  name  upon  them,  which 
is  done,  and  when  the  first  note  falls  due,  the  defendants  pay 
it  without  demur,  never  claiming  they  were  not  bound  to 
pay  the  note  by  reason  that  Brown  had  not  signed  it,  or  claim- 
ing that  Brown  was  to  sign  it,  or  that  their  liability  was  in 
any  way  contingent.  It  is  so  reasonable  to  suppose  this  claim 
would  have  been  made  if  it  had  any  existence,  when  payment 
of  the  first  note  was  demanded,  and  all  these  are  far  more 
consistent  and  probable  than  that  Hamlin  stole  the  note  from 
the  drawer,  which  is  so  strongly  insinuated  by  Brown.  There 
can  be  but  little,  if  any  doubt  from  all  the  facts  and  circum- 
stances, that  Hunt  delivered  both  notes  to  Hamlin,  who  was 
willing  to  take  them  without  Brown's  name  to  them,  if  it  was 
to  have  been  put  there,  and  they  by  the  signature  and  deliv- 
ery of  the  notes  are  bound  to  pay  them.  The  jury  could  not 
well  have  found  otherwise,  and  found  the  truth  ol  the  case. 

The  judgment  is  affirmed,  there  being  no  error  in  the  record 
to  the  prejudice  of  the  defendants. 

Judgment  affirmed. 


Ferdinand  B.   Hubbard,  Appellant,  v.  Renselear 
M.  Firman,  Appellee. 

APPEAL  FROM  WHITESIDE- 

Where  an  award  appears  to  be  within  the  terms  of  the  submission,  that  pre- 
sumption will  be  sustained  until  the  contrary  is  shown. 
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This  suit  is  brought  to  recover  the  amount  upon  an  award 
made  bj  Solomon  Hubbard,  against  the  defendant  below,  in 
accordance  with  the  following  contract  of  submission: 

"  This  is  to  certify,  that  I  promise  to  pay  Renselear  M.  Firman,  in  addi- 
tion to  what  I  -have  already  paid  him,  for  the  lot  one  (1)  of  the  southwest 
quarter  {}£)  of  the  section  eighteen  (18),  town  twenty  (20)  range  five  (5), 
whatever  Solomon  Hubbard  decides  is  due  from  me  to  him. 

"F.  B.  HUBBARD." 

The  general  issue,  and  six  special  pleas  were  filed. 

Replications  were  filed  to  these  special  pleas. 

Trial  had;  verdict  of  jury  for  sixteen  hundred  dollars. 

Defendant  below  filed  his  motion  in  arrest  of  judgment 
and  for  new  trial,  which  motions  were  overruled  by  the  court, 
to  which  holdings  and  finding  of  the  court,  the  defendant 
below  excepted.  The  defendant  below  prayed  an  appeal, 
which  was  allowed,  and  the  requisite  bond  given. 

S.  Strawder,  for  Appellant. 

I>.  C.  Cook,  for  Appellee. 

Walker,  J.  It  is  insisted  that  the  arbitrator,  in  making 
the  award,  departed  from  the  terms  of  the  submission.  That 
he  failed  to  take  into  consideration,  and  to  pass  upon,  and 
allow  the  payments  made  upon  the  land  by  appellant.  If 
this  be  true,  then  the  award  cannot  be  sustained,  and  the 
judgment  is  erroneous,  as  the  submission  was  to  determine 
what  sum  should  be  paid  upon  the  land  in  addition  to  what 
had  been  paid.  This  was  the  question  submitted,  and  it 
alone  was  before  the  arbitrator.  On  his  direct  examination, 
the  arbitrator  testified,  that  he  decided  there  was  due  to 
the  appellee,  from  appellant,  sixteen  hundred  dollars,  and  on 
cross-examination  he  states,  that  he  decided,  that  appellant 
should  pay  appellee  that  sum.  From  this  evidence,  there  is 
hardly  the  shadow  of  a  doubt,  that  the  award  was  in  strict 
conformity  to  the  submission. 

He  does  not  say  that  he  decided,  that  sum  should  be  paid, 
as  the  entire  consideration  for  the  land.  A  fair  and  reason- 
able construction  of  the  language,  when  taken  together,  im- 
ports  that   he   determined  that   it   should   be   paid,    as    the 


92  OTTAWA. 


Herring,  impl.,  etc.,  et  al.  v.  Woodhull. 


amount  then  due  upon  the  land.  The  jury  evidently  so 
understood  it  in  making  their  verdict.  The  appellant's  coun- 
sel must  have  so  understood  it,  or  they  would  have  shown 
what  the  price  agreed  to  be  paid  for  the  land  was,  and  what 
sum  had  been  paid.     But  no  such  effort  was  made. 

It  is  also  urged,  that  his  evidence  as  to  the  consideration 
named  in  the  deed,  establishes  the  fact,  that  such  payments 
were  not  considered  by  him.  On  that  point  his  testimony  is 
vague  and  unsatisfactory;  so  much  so,  as  to  prove  nothing. 
He  only  gives  a  mere  conjecture  as  to  the  amount,  and  refuses 
to  speak  definitely  as  to  the  amount.  Other  and  better  evi- 
dence, the  deed  itself,  was  certainly  in  the  power  of  appellant, 
and  why  not  produce  it?  It  is  nowhere  shown  what  sum 
had  been  paid,  whether  a  large  or  only  a  nominal  sum.  It 
may  be,  that  even  if  the  consideration  was  no  more  than  six- 
teen hundred  dollars,  the  payment  was  so  small,  that  the  in- 
terest had  accumulated  till  it  amounted  to  the  original  sum. 

The  amount  appears  to  be  within  the  terms  of  the  submis- 
sion, and  the  presumption  that  it  is,  must  be  indulged,  until 
the  contrary  is  shown.  The  appellant  has  failed  to  make  any 
such  proof,  and  in  its  absence  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


Granville  Herring,  impl.  with  Julius  P.  Thorne  et 
al.,  Appellants,  v.  Francis  M.  Woodhull,  Appellee. 

APPEAL  FROM  WINNEBAGO. 

An  indorsement  may  be  on  the  face  of  a  bill  or  note;  and  any  form  is  suffi- 
cient which  manifests  an  intention  to  make  a  transfer. 

The  assignment  of  a  note,  the  payment  of  which  is  secured  by  mortgage, 
carries  the  mortgage  with  it. 

A  note  secured  by  mortgage  indorsed  to  A  and  B,  entitles  each  to  one-half 
the  note  and  its  proceeds,  as  well  as  the  security,  and  neither  can  transfer 
any  other  or  greater  interest. 

Upon  a  bill  filed  by  C,  which  avers  that  A  was  authorized  to  assign  the  in 
terest  of  B  and  the  mortgage  security  to  the  complainant,  and  A  and  B  are 
summoned  by  publication,  and  make  default,  this  allegation  will  sustain 
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a  decree,  taken  pro  confesso.,  declaring  that  the  whole  interest  in  the  note 
wass  assigned  hy  A  to  B. 

Where  a  note  was  given  in  1854,  for  the  purchase  of  land,  bearing  ten  per 
cent,  interest,  a  decree  of  foreclosure  of  such  a  note  and  the  mortgage  se- 
curity, should  only  be  rendered  for  six  per  cent,  and  interest  over  six  per 
cent,  which  may  have  been  paid,  should  be  credited. 

This  bill  of  complaint,  tiled  by  Woodlmll,  states  that  on 
the  ISth  of  January,  1854,  Granville  Herring,  of  Winnebago 
county,  Illinois,  was  indebted  to  Benjamin  Moffatt,  then  cf 
the  same  county,  but  now  deceased,  in  $1,200,  and  made  his 
promissory  note  for  that  sum,  payable  with  interest  annually 
at  ten  per  cent.,  to  said  Benjamin  Moffatt  or  bearer,  live  years 
from  date. 

To  secure  the  payment  of  the  note,  Granville  Herring,  on 
the  same  day,  made  to  Benjamin  Moffatt  a  mortgage  in  fee  of 
eighty  acres  of  land  described  therein,  lying  in  the  county  of 
Winnebago. 

Subsequently,  on  April  15,  1856,  Herring  mortgaged  the 
east  half  of  the  land  to  the  Racine  and  Mississippi  Railroad 
Company,  the  east  half  of  the  premises  mortgaged  to  Benja 
min  Moffatt,  to  secure  payment  of  $1,000,  and  that  com- 
pany  has  assigned  the  mortgage  to  some  person  or  persons 
unknown. 

There  is  due  on  the  mortgage  to  Benjamin  Moffatt,  $1,200, 
with  interest  from  18th  January,  1858. 

In  May  of  the  year  aforesaid,  Benjamin  Moffatt,  for  a  valu- 
able consideration,  assigned  the  note  and  mortgage  to  Daniel 
C.  Moffatt  and  Hezekiah  H.  Moffatt,  by  a  written  guarantee 
on  the  note,  and  by  an  instrument  in  writing  under  seal,  and 
the  instrument,  note  and  mortgage  were  delivered  to  them. 

On  the  25th  of  April,  1857,  Daniel  0.  Moffatt,  then  having 
the  note  and  mortgage  in  his  possession,  and  being  by  Heze- 
kiah II.  Moffatt  authorized  to  do  so,  for  and  in  behalf  of  him- 
self and  the  said  Hezekiah  H.  Moffatt,  assigned  the  note  and 
mortgage  to  complainant  Woodlmll  in  writing,  and  delivered 
the  same  to  Woodhull;  and  he  avers  that  Hezekiah  H.  Mof- 
fatt authorized  the  delivery  of  the  note  and  mortgage  by  the 
said  Daniel  C.  to  him,  Woodhull,  for  the  purpose  of  assigning 
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the  same,  and   thereby   assigned  his   interest  therein  to  the 
complainant,  Woodhnll. 

That  defendant  Thorne,  the  railroad  company  and  persons 
unknown,  claim  some  interest  in  the  premises. 

Defendants  to  answer  without  oath.  Prayer  for  the  usual 
decree  for  sale  of  premises  for  the  mortgage  money,  and  for 
general  relief. 

There  is  also  appended  to  the  bill  as  part  thereof,  an  assign- 
ment of  the  note  and  mortgage,  under  the  hand  and  seal  of 
Benjamin  Moffatt,  dated  May  6,  1854.  It  purports  to  be  an- 
nexed to  the  mortgage,  and  in  consideration  of  $1,200,  sells, 
assigns,  transfers  and  sets  over  to  ITezekiah  H.  Moffatt  and 
Daniel  C.  Moffatt,  "  the  annexed  mortgage  and  the  promis- 
sory note  therein  described,"  and  all  moneys  secured  thereby, 
and  all  "my  right,  title  and  interest  in  the  real  estate  therein 
described."  "And  I  do  hereby  authorize  the  said  Hezekiah 
Moffatt  and  Daniel  C.  Moffatt,  in  my  name  or  otherwise,  to 
collect  and  obtain  payment  of  the  same,  in  the  same  manner 
as  I  could,  had  not  these  presents  been  executed."  Habendum 
of  the  note,  mortgage  deed  and  premises  mentioned  therein, 
to  Hezekiah  and  Daniel  Moffatt,  their  heirs,  executors,  admin- 
istrators and  assigns  forever.  Also  a  covenant  that  the  money 
is  unpaid,  and  of  right  to  assign,  and  a  guaranty  that  the 
money  shall  be  paid  according  to  the  note  and  mortgage,  and 
a  covenant  to  pay  the  money  himself  in  case  it  shall  not  be  so 
paid. 

There  is  also  annexed  to  the  bill  an  assignment  from  Daniel 
C.  Moffatt  to  the  complainant.  It  purports  that  Daniel  C. 
Moffatt,  in  consideration  of  $1,352.50,  grants,  bargains,  sells, 
assigns,  transfers  and  sets  over  to  Woodhnll  the  mortgage, 
which  was,  by  Benjamin  Moffatt,  duly  assigned  to  Hezekiah 
II.  Moffatt  and  Daniel  0.  Moffatt,  by  deed  dated  May  6,  1854, 
together  with  the  note  accompanying  the  mortgage,  and  all 
the  moneys  and  interest,  with  habendum  to  Woodhnll,  his 
executors,  administrators  and  assigns.  "  And  I  do  hereby 
make"  Woodhull  "my  attorney,  in  my  name,  or  jointly  with 
the  name  of  the  said  Hezekiah  H.  Moffatt,  or  otherwise,  to 
take  all  lawful  means  for   the  recovery  of  the  money,  and  to 
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discharge  tlie  same,  as  fully  as  I  or  the  said  Hezekiah  II. 
Moffatt  might  do  if  these  presents  were  not  made."  Also  a 
covenant  that  the  sum  above  mentioned  is  due  on  the  note  and 
mortgage,  and  "  that  I  have  the  right  to  sell,  transfer  and 
assign  the  same  as  aforesaid."     Date,  April  25,  1857. 

Writs  of  summons  were  issued  and  served  upon  Granville 
Herring,  the  Racine  and  Mississippi  Railroad  Company,  and 
Julius  P.  Thorne. 

The  answer  of  Granville  Herring  sets  up  that  at  the  time  of 
the  making  of  the  note  and  mortgage,  he  purchased  of  Benja- 
min Moffatt  the  land  described  in  the  mortgage,  and  for  part 
of  the  purchase  price  made  the  note  and  mortgage,  and  the 
note  and  mortgage  were  not  made  to  secure  the  payment  of 
money  loaned  ;  and  the  consideration  was  none  other  than  the 
purchase  money  for  the  land.  The  purchase  money  was  made 
at  Howard,  Winnebago  county,  Illinois,  at  the  time  when  the 
note  and  mortgage  were  executed,  and  not  elsewhere,  or  at  any 
other  time,  and  he  insists  that  the  note  is  usurious  as  to  all  the 
interest  above  six  per  cent. 

The  complainant,  Woodhull,  when  he  purchased  the  note 
and  mortgage,  had  notice  of  consideration  ;  and  he  insists  that 
Woodhull  is  not  entitled  to  recover  the  usurious  interest, 
whether  he  had  notice  or  not. 

He  has  no  knowledge  of  the  assignments,  but  presumes  they 
are  truly  copied. 

He  never  executed  any  mortgage  of  the  land  mentioned  in 
the  bill,  to  the  Racine  and  Mississippi  Railroad  Company,  and 
that  company  do  not,  to  his  knowledge,  claim  any  interest  in 
the  mortgaged  premises,  or  any  part  thereof ;  and  he  insists 
he  is  not  liable  for  the  costs  of  that  company  or  unknown 
persons  parties. 

He  paid  upon  the  note  and  mortgage,  four  sums  of  $120  each, 
at  the  end  of  one,  two,  three  and  four  years  respectively  from 
date,  or  thereabouts,  and  they  were  indorsed  upon  the  note. 
And  he  insists  that  those  payments  shall  be  applied  towards 
the  discharge  of  the  principal,  and  such  interest,  if  -any,  as 
may  be  lawfully  charged. 

A  replication  was  Hied. 
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An  affidavit  of  the  non-residence  of  defendant,  Ilezekiah 
H.  Moffatt,  and  the  unknown  persons  defendants,  was  filed, 
and  notice  to  them  was  published. 

The  cause  was  heard  at  February  term,  1862,  and  the  de- 
cree was  entered.  March  5,  1862.  It  states  that  the  bill  was 
taken  for  confessed  against  the  defendants,  other  than  Gran- 
ville Herring.  It  declares  that  Granville  Herring  made  the 
promissory  note  described  in  the  bill  ;  that  Woodlmll  is  the 
bona  fide  holder  and  indorsee  of  that  promissory  note,  and 
assignee  of  the  mortgage  ;  that  the  note  and  mortgage  have 
been  assigned  to  Woodlmll  in  the  manner  in  the  bill  described, 
and  are  now  due  and  unpaid,  and  that  the  sum  of  $1,695.66 
is  due  thereon.  It  decrees  that,  within  thirty  days,  Granville 
Herring  pay  to  Woodlmll  the  money  and  interest,  and  costs, 
and  that  on  default,  the  master  sell  the  premises  in  the  manner 
directed  by  the  decree,  subject  to  redemption. 

An  appeal  was  taken  and  perfected. 

The  errors  assigned  are,  that  the  decree  declares  that  the 
writing,  called  in  the  bill  a  promissory  note,  is  a  promissoiy 
note,  when  it  is  not,  by  custom  of  merchants  or  statute. 

It  declares  Woodlmll  to  be  the  indorsee  of  the  note,  when 
it  was  not  negotiable,  and  was  not  indorsed  to  him. 

The  decree  declares  that  the  note  and  mortgage  had  been 
assigned  to  Woodlmll  ;  whereas,  a  valid  assignment  of  the 
whole,  or  more  than  a  moiety,  is  not  shown. 

The  decree  finds  $1,695.66  due  on  the  note  and  mortgage, 
including  ten  per  cent,  interest  after  due,  instead  of  six. 

It  allows  ten  per  cent,  interest  on  the  note  and  mortgage, 
when  no  interest  was  allowable  at  any  time,  or  at  most  not 
more  than  six  per  cent. 

The  decree  ought  to  have  been  in  favor  of  Granville  Her- 
ring and  not  for  Woodlmll. 

Bitenap  &  Harvey,  for  Appellants. 

The  alleged  note  is  not  a  promissory  note,  because  it  ap- 
pears to  be  subjected  to  conditions  contained  in  another 
paper.     Story  on  Prom.  Notes,  p.  25,  sec.  22,  first  sentence. 
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It  was  not  indorsed.  3  Peere  Williams,  420,  439;  6  Stat- 
utes at  Large,  42 ;  4  Louisiana,  303. 

The  guaranty  written  under  the  note  was  not  negotiable, 
not  naming  a  guaranty.  Story  on  Prom.  Notes,  p.  648,  sec. 
4S4.  It  would  not  work  an  assignment  of  the  note  under  any 
circumstances. 

The  note  was  absolutely  void  as  to  all  interest  above  six  per 
cent.,  in  the  hands  of  any  party.  Rev.  Stat.,  ch.  54,  pp.  294, 
295,  sees.  1 — 4;  Stat.  111.,  1849,  sec.  2;  Conkling  v.  Underbill, 
3  Scam.,  388. 

Complainant  should  have  an  express  assignment  and  note 
from  H.  H.  Moffatt;  making  him  a  defendant  does  not  supply 
this  defect. 

Disregarding  this  defect,  violates  the  rule  in  equity,  which 
is,  to  do  complete  justice  between  all  parties  interested,  and 
close  every  opening  to  new  litigation.  Story's  Eq.  PL,  85, 
sec.  72,  latter  part;  Knight  v.  Knight,  3  Peere  Williams,  351; 
Caldwell  v.  Taggart,  4  Peters,  202,  203;  West  v.  Randall,  2 
Mason,  190,  191. 

The  parties  contracted  for  ten  per  cent,  interest  until  the 
money  fell  due,  and  no  longer.  The  ten  per  cent,  then  ceased. 
Brewster  v.  Wakefield,  22  Howard,  118;  McComber  v.  Dun- 
ham, 8  Wend.,  550;  U.  S.  Bank  v.  Chapin,  7  Wend.,  471; 
Ludwick  v.  Hartsinger,  5  Watts  &  Serj.,  (Penn.)  R.,  51 ;  Hall 
v.  Gillard,  1  ISTott  &  McCord  S.  C.  R.,  67. 

In  Phinney  v.  Baldwin,  16  111.,  108,  the  words  purported 
extra  interest  to  continue  after  note  fell  due. 

The  four  one  hundred  and  twenty  dollar  payments  ought  to 
apply  on  principal  as  well  as  lawful  interest.  Hadden  v. 
Innes,  24  111.,  394,  395. 

J.  M.  Wight,  for  Appellee. 

The  note  and  mortgage  in  question  in  this  cause  are  not 
subject  to  the  defense  attempted  in  this  cause  by  the  appellant. 

The  appellee  is  the  bona  fide  holder  of  the  note  by  indorse- 
ment, and  of  the  mortgage  by  assignment. 

The  note  is  properly  indorsed,  the  indorsement  being  on 
7— 29th  111. 
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the  face,  which  is  sufficient,  it  not  being  necessary  than  an 
indorsement  shall  be  on  the  back  of  a  note.  Byles  on  Bills, 
115;  Story  on  Prom.  Notes,  121;  Chitty  on  Bills,  227;  16 
East,  6,  (end  of  the  case);  1  Strange,  18;  6  How.  Miss.  B.,60; 
26  111.,  208. 

The  indorsement  is  sufficient  in  form.  Any  form  may  be 
used  which  manifests  an  intent  to  transfer  the  note  (Story  on 
Prom.  Notes,  121);  and  figures  put  on  a  note  for  that  purpose 
have  been  held  to  be  an  indorsement. 

The  indorsement  is  sufficient  in  form.  It  is  a  guaranty, 
such  as  has  been  held  to  be  good  to  .any  holder  of  the  note  as 
a  guaranty,  and  as  sufficient  to  convey  and  transfer  the  title 
in  the  note  to  such  holder  as  an  indorsement.  3  Scam.,  489; 
20  Term.  R,  499. 

The  assignment  of  the  mortgage  is  sufficient.  It  is  stated 
in  the  bill,  that  by  and  with  the  consent  and  authority  ot 
H.  IT.  Moffatt,  D.  C.  Moffatt  assigned  the  mortgage  to  the 
appellee.  H.  H.  Moffatt  was  made  a  defendant  in  appellee's 
bill,  and  it  was  taken  for  confessed  against  him. 

The  defense  cannot  be  made  against  a  bona  fide  holder  of  a 
note.  It  is  a  sort  of  modified  usury,  (see  19  111.,  121),  and 
subject  to  the  rules  that  govern  the  defense  of  usury;  the 
statute  giving  it  being  no  broader  than  the  statute  allowing 
the  parties  to  plead* usury.  3  Scam.,  388;  24  111.,  345,  347. 
See  also,  14  111.,  51. 

Interest  was  paid  on  this  note  twice,  (to  wit.,  June,  1857, 
and  January,  1858),  after  the  act  of  1857  went  into  effect. 
Was  not  such  payment  a  legalizing  of  the  note  after  it  became 
lawful  to  make  such  notes?  It  must  be  true  that  the  payment 
must  stand  as  it  was  made.  It  was  a  voluntary  payment, 
made  on  account  of  interest,  and  no  other  application  of  the 
payment  can  now  be  made. 

Although  the  note  in  form  requires  the  ten  per  cent,  to  be 
paid  as  interest,  was  not  the  supposed  interest,  in  point  of 
fact,  a  part  of  the  purchase  price  of  the  land,  and,  in  equity, 
recoverable  as  such,  though  called  interest;  and  will  not  this 
court,  for  the  purposes  of  justice,  look  through  the  form  ot 
the  transaction  to  its  substance? 
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The  note  in  question,  notwithstanding  its  reference  to  the 
mortgage,  is  a  negotiable  promissory  note.  See  31  Eng.  Com. 
Law.  B.,  180;  18  111.,  563;  18  111.,  392. 

It  was  proper  to  compute  interest  at  the  rate  of  ten 
per  cent,  to  the  date  of  the  decree.     16  111.,  108. 

Breese,  J.  The  first  point  made  in  this  case  is,  that  the 
note  was  not  properly  indorsed,  the  transfer  being  on  the  face 
of  the  note.  Literally,  indorsement  means  a  writing,  in  dorse 
upon  the  back  of  the  bill  or  note.  But  it  is  well  established, 
that  though  such  is  its  import,  it  may  be  made  on  the  face  of 
the  bill,  and  numerous  indorsements  may  be  made  on  a  sepa- 
rate paper,  called  an  allonge.  Chit,  on  Bills,  *227;  Y  arborough 
v.  Bank  of  England,  16  East,  12;  Rex  v.  Bigg,  1  Strange, 
18 ;  Story  on  Promissory  Notes,  sec.  121 ;  Gibson  v.  Powell, 
6  Howard  (Miss.),  60.  And  any  form  is  sufficient  which  mani- 
fests an  intention  to  transfer  the  note.  Morris  v.  Bird,  11 
Mass,  436. 

This  indorsement  is  in  the  form  of  a  guaranty,  and  is  suffi- 
cient to  convey  and  transfer  the  title  in  the  note  to  the  holder, 
as  an  indorsement.  Ileaton  v.  Hurlbert,  3  Scam.,  489;  Part- 
ridge v.  Davis,  20  Yerm.,  499.  This  principle  is  well  estab- 
lished. 

We  do  not  suppose  there  was  any  necessity  for  assigning 
the  mortgage.  When  the  note  was  iDdorsed,  that  carried  with 
it  the  mortgage,  the  note  being  the  principal  debt,  and  the 
mortgage  but  an  incident.  Lucas  et  al.  v.  Harris,  20  111.,  165. 
By  the  indorsement  of  the  note  and  mortgage  by  Benjamin 
Moffatt  to  Daniel  C.  and  Hezekiah  H.  MofFatt,  they  became 
entitled  tach  to  one-half  the  note  and  its  proceeds,  and  to  one- 
half  the  mortgage  security,  and  no  more;  and  neither  one 
could  transfer  any  other  or  greater  interest  in  the  same. 

The  bill  filed  by  appellee,  claimed  the  whole  interest  by 
virtue  of  the  assignment  of  Daniel  C.  Moffatt  to  him,  and  the 
decree  passed  to  that  extent,  declaring  the  appellee  the  owner 
of  the  whole  mortgage,  and  of  the  moneys  that  should  arise 
from  the  sale  of  the  mortgaged  premises. 

He  insists  here,  as  there  was  a  charge  in  the  bill,  that  Heze- 
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kiah  H.  Moffatt  had  authorized  Daniel  C.  Moffatt  to  assign  the 
mortgage  and  deliver  the  note  and  mortgage  to  appellant,  and 
as  that  charge  was  not  denied  by  H.  H.  Moffatt,  it  must  be 
taken  for  true,  and  must  bind  him.  There  was  no  actual 
notice  to  either  of  the  Moffat ts,  by  summons,  of  the  pendency 
of  the  bill,  but  a  publication  only,  and  on  their  non-appear- 
ance, their  default  was  entered,  and  the  matters  in  the  bill 
taken  as  confessed.  We  should  think,  as  notice  by  pub- 
lication is,  by  law,  a  sufficient  notice,  the  parties  so  notified 
must  be  deemed  to  be  in  court,  and  subject  to  any  legal  decree 
or  judgment  of  the  court,  and  that  H.  H.  Moffatt,  by  his  de- 
fault, is  precluded  from  denying  the  fact  of  the  assignment  of 
the  mortgage,  and  of  his  interest  in  it. 

The  appellant  sets  up  as  a  part  of  his  defense,  that  the  note 
was  for  a  usurious  consideration,  and  submits  proof  that  the 
note  was  given  for  the  purchase  price  of  a  tract  of  land,  and 
for  nothing  else,  and  that  ten  per  cent,  interest  was  reserved 
thereon. 

This  note  was  made  in  1854,  while  the  three  first  sections  of 
the  act  of  1849,  regulating  interest,  were  in  force.  By  those 
sections,  but  six  per  cent,  interest  could  be  reserved  on  such  a 
contract.  The  appellant  shows  that  he  has  paid  a  large  por- 
tion of  interest  computed  at  ten  per  cent  per  annum.  This 
he  may  avoid,  and  the  decree  for  more  than  six  per  cent, 
per  annum  is  erroneous.  The  bill  and  exhibits  and  testi- 
mony will  be  referred  to  the  master  in  chancery,  to  take  an 
account  of  interest  paid  over  and  above  six  per  centum  per 
annum,  and  the  interest  calculated  at  six  per  centum  per 
annum,  and  no  more,  which,  with  the  principal  sum  added, 
will  be  the  amount  of  the  sum  which  the  Circuit  Court  of 
Winnebago  county  will  render  in  the  cause.  The  costs  of 
this  court  to  be  equally  divided  between  the  parties. 

Decree  modified. 
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John  Hill,  Plaintiff  in  Error,  v.  A.  H.  Todd,  Defend- 
ant in  Error. 

ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

A  note  expressed  to  be  payable  with  current  rate  of  exchange,  at  the  place 
where  it  is  drawn  and  is  to  be  discharged,  is  payable  in  coin,  and  there  is 
no  rate  of  exchange  connected  with  it;  these  words  are  without  signifi. 
cance. 

The  words  for  "  value  received"  in  a  note,  imply  a  consideration,  and  unless 
the  question  of  consideration  is  expressly  put  in  issue,  the  note  proves  the 
fact. 

This  was  an  action  of  assumpsit  on  this  note: 
$240.55.  Chicago,  Oct.  10,  1861. 

One  day  after  date,  we,  the  subscriber,  of  Wenona,  county  of  Marshal, 
State  of  111.,  promise  to  pay  to  the  order  of  Buell,  Hill  &  Granger,  two  hun- 
dred and  forty  55-100  dollars,  at  their  office,  value  received,  with  current 
rate  of  exchange,  and  interest  at  ten  per  cent,  after  due,  until  paid. 

(Signed)  A.  H.  TODD. 

On  the  back  is  written  as  follows : 

"  W.  &  J.  TODD  &  CO." 
"  Pay  to  the  order  of  John  Hill. 

BUELL,  HILL  &  GRANGER." 

Plea,  general  issue. 

Motion  to  strike  plea  from  files.     Overruled. 

Jury  waived,  and  by  agreement  the  cause  was  submitted  to 
the  court. 

The  court  found  issue  for  defendant,  and  plaintiff  excepts, 
and  enters  his  exception. 

On  trial  of  the  case  before  the  court  upon  the  issues  joined, 
plaintiff  offered  in  evidence  the  promissory  note  described  in 
plaintiff 's  declaration,  a  copy  of  which  is  herein  given,  which 
note  was  read  in  evidence,  with  the  indorsements  thereon,  the 
same  as  shown  by  copy  attached  to  plaintiff's  declaration. 

Whereupon  the  plaintiff  rested  his  case. 

The  counsel  for  defendant  objected  to  the  court  giving 
judgment,  for  the  reason  that  neither  count  in  the  declaration 
averred  consideration  for  the  promise  of  said  defendant,  and 
for  the  reason  that  the  note  given  in  evidence  is  payable  with 
exchange,  and  is  not  for  a  sum  certain,  and  is  not  evidence 
sufficient  for  said  plaintiff  to  maintain  said  action. 
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There  being  no  further  evidence  for  either  party,  the  court 
found  the  issue  for  defendant,  and  rendered  judgment  for  the 
defendant  for  his  costs  to  be  taxed. 

S.  S.  Smith,  Hart  &  Clyde,  and  E.  A.  Storrs,  for 
Plaintiff  in  Error. 

Cited,  1  Blackford,  14;  Bacon's  Abridgment,  769;  19  New 
York  E.,  134. 

J.  W.  Westcott,  for  Defendant  in  Error. 

The  instrument  sued  on  is  not  negotiable.  Notes  are  only 
negotiable  by  statute,  and  not  by  common  law.  Until  the 
statute  3  and  4  Anne,  c.  9,  notes  were  no  more  assignable  than 
ordinary  contracts.     Lowe  v.  Bliss,  24  111.,  168. 

No  custom  of  merchants  to  that  effect,  as  will  be  claimed 
by  plaintiff,  could  ever  be  relied  on  before  or  since  statute  of 
Anne.  See  Edwards  on  Bills  of  Exch.  and  Prom.  Notes,  53; 
6  Mod.,  29;  Lutw.,  88;  3  Mod.  R,  86;  2  Miles  (Penn.)  K., 
442;  2  Starkie,  375;  4  B.  &.  A.,  619;  4  B.  Moore,  471. 

A  consideration  should  have  been  stated  in  the  declaration. 
It  should  have  been  shown  by  facts  to  be  valuable.  3  Bibb, 
115;  5  Har.  &  J.,  284;  2  Stew.,  472. 

Walker,  J.  The  note  upon  which  suit  was  brought  in  this 
case,  was  dated  at  Chicago,  due  one  day  after  date,  payable 
to  Buell,  Hill  &  Granger,  at  their  office,  with  current  rate  of 
exchange.  The  note  was  indorsed  to  plaintiff  in  error.  On 
the  trial  below,  the  note  was  alone  read  in  evidence,  when  the 
court  found  the  issues  in  favor  of  the  defendant,  and  rendered 
judgment,  for  costs,  against  the  plaintiff. 

It  is  urged  in  affirmance,  that  as  the  note  is  expressed 
to  be  payable  with  exchange,  that  it  is  not  for  a  sum  certain, 
and  that  a  recovery  could  not  be  had  without  proof  of  a  con- 
sideration. There  could  be  no  such  thing  as  exchange,  on  this 
note.  Exchange  is  the  difference  in  the  value  of  the  same 
sum  of  money  at  two  different  and  distant  places  or  countries. 
If  the  coins  of  the  two  places  are  of  equal  fineness  and  weight, 
there  can  be  no  difference  in  their  value,  except  the  expense 
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of  transporting  from  one  place  to  the  other,  which  would  consti- 
tute the  rate  of  exchange  between  the  places.  It  is  said,  that 
the  relative  abundance  or  scarcity  of  money  is  what  forms  the 
exchange  between  those  countries.  This  doubtless  enters 
largely  into,  and  probably  is,  a  material  circumstance  deter- 
mining the  rate  of  exchange.  Yet  the  necessity  of  transmit- 
ting from  one  place  to  another,  without  reference  to  its  abun- 
dance or  scarcity,  has  no  doubt  a  more  controlling  influence 
on  the  rate,  than  any  other  circumstance.  The  exchange  in 
favor  of  the  country  to  which  the  greater  quantity,  to  balance 
trade  or  for  other  demands,  has  to  be  transferred,  will  be 
greater  than  in  the  country  from  which  it  is  remitted. 

This  note  was  payable  in  current  coin,  and  when  it  was 
paid  at  the  office  of  the  payee,  there  could  be  no  exchange  on 
that  place,  as  there  was  no  cost  of  transfer  of  the  funds.  The 
money,  when  paid,  would  be  at  the  place  where  it  was  wanted 
as  apj3ears  by  the  note,  as  it  was  made  payable  at  that  place. 
Had  the  money  been  payable  with  exchange  on  a  distant 
place,  it  would  have  been  otherwise.  Lowe  v.  Bliss,  2-1  111., 
168.  When  the  money  was,  however,  paid  at  the  place  speci- 
fied, there  could  be  no  exchange  on  that  place. 

The  language,  "  with  current  rate  of  exchange,"  in  this  note, 
is  therefore  without  meaning,  and  should  be  rejected  as  sur- 
plusage. 

This  was,  then,  a  negotiable  note,  and  being  so,  it  imported 
a  consideration.  But  even  if  it  was  not  so,  the  maker  ac- 
knowledged that  he  had  received  value  for  its  execution,  and 
until  that  admission  was  rebutted,  there  was  on  the  face  of  the 
note  evidence  that  it  was  given  for  value.  This  is  the  extent 
of  what  was  intended  to  be  said  in  the  opinion  in  the  case  of 
Lowe  v.  Bliss.  It  is  held,  in  the  case  of  Bilderback  v.  Bur- 
lingame,  decided  at  the  last  term  at  Springfield,  that  the  words 
"  value  received"  import  a  consideration.  When  found  in  a 
note,  they  fully  sustain  the  averment  of  a  consideration  in  a 
declaration. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Charles    L.   Hoyt,  Plaintiff   in  Error,  v.  John    R. 
Jaffray  et  a/.,  Defendants  in  Error. 

ERROR  TO  AURORA  COURT  OF  COMMON  PLEAS. 

An  instrument  in  writing  which  declares  that  it  was  given  "for  value 
received,"  although  "payable  Avith  current  rate  of  exchange  on  New 
York,"  is  evidence  of  consideration  to  support  a  declaration  in  assumpsit 
in  the  usual  form ;  unless  the  question  of  consideration  is  directly  put  in 
issue  by  pleading. 

This  was  a  declaration  in  assumpsit  upon  the  following  in- 
strument of  writing,  called  a  promissory  note: 

$1,139.92.  New  York,  March  30,  18(51. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of  Messrs.  J.  R.  Jaf- 
fray &  Sons,  eleven  hundred  thirty-nine  and  92-100  dollars,  value  received, 
at  W.  H.  Miller's  Bank,  Aurora,  111.,  with  current  rate  of  ex.  on  N.  Y. 

C.  L.  HOYT. 

Declaration  was  in  usual  form,  and  contained  common 
counts. 

The  general  issue  only  was  pleaded. 

Trial  before  the  court  without  the  intervention  of  a  jury. 

The  bill  of  exceptions  shows  that  the  above  written  instru- 
ment was  all  the  evidence  on  the  trial;  and  defendant  ob- 
jected to  the  same. 

The  court  found  for  the  plaintiff.  Motion  for  new  trial, 
overruled,  and  a  judgment  was  rendered  for  the  amount  oi 
the  note. 

Errors  assigned,  are — in  overruling  defendant's  objection  to 
the  introduction  of  the  instrument  declared  upon;  in  render- 
ing judgment  against  said  defendant  upon  the  evidence ;  and 
in  overruling  the  defendant's  motion  for  a  new  trial. 

L.  H.  Wagner,  and  Leland  &  Blanchard,  for  Plaintifi 
in  Error. 

B.  C.  Cook,  for  Defendants  in  Error. 

Walker,  J.  This  was  an  action  of  assumpsit,  on  an  in- 
strument for  the  payment  of  $1,139.92,  payable  in  six  months, 
with  current  rate  of  exchange  on  New  York.     It  was  pay- 
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able  at  Miller's  Bank,  at  Aurora,  Illinois,  to  the  order  of  de- 
fendants in  error,  and  expresses  on  its  face,  to  have  been 
given  for  value  received.  The  point  relied  upon  to  reverse 
the  judgment  of  the  court  below,  is,  that  there  was  no  evi- 
dence beyond  the  note  itself,  of  a  consideration,  to  support 
the  averment  of  the  declaration.  In  support  of  this  position, 
the  case  of  Lowe  v.  Bliss,  24  111.,  168,  is  referred  to  as 
authority.  In  that  case,  the  rule  contended  for  was  an- 
nounced; but  in  subsequent  cases,  it  has  been  overruled. 
Bilderback  v.  Burlingame,  27  111.,  338,  and  II ill  v.  Todd, 
ante,  101.  The  words  "value  received"  render  further  proof 
unnecessary,  unless  its  failure  is  put  in  issue  by  plea.  The 
court  below  decided  correctly  in  rendering  judgment,  on  the 
evidence,  and  it  must  be  affirmed. 

Judgment  affirmed. 


William.  Butler,  Treasurer  of  the  State  of  Illinois, 
Appellant,  v.  Jesse  K.  Dubois,  Auditor  of  the 
State  of  Illinois,  Appellee. 

APPEAL  FROM  SANGAMON. 

Although  bonds  of  the  State  have  got  into  circulation  improperly,  yet  if  the 
legislature  recognizes  their  legality  upon  condition  that  certain  securities 
shall  be  given,  and  directs  that  they  may  be  sold  in  open  market ;  the 
State  cannot  afterwards  repudiate  them. 

The  condition  in  the  law  of  1859,  to  indemnify  the  State  against  loss  by 
reason  of  unlawful  iundin  g  of  canal  indebtedness,  which  authorized  a 
demand  for  further  security ;  if  the  demand  was  not  complied  with,  made 
the  whole  debt  due  and  payable  at  once. 

This  case  was  submitted  to  the  Sangamon  Circuit  Court, 
upon  the  following  statement  of  facts: 

It  is  agreed  by  the  parties  in  this  cause,  that  the  State  Bank 
has  been  duly  put  in  liquidation  by  an  order  of  the  Circuit 
Court  for  Sangamon  county,  for  the  failure  of  said  bank  and 
the  owners  thereof,  to  furnish  additional  security  for  the  pay- 
ment of  the    circulating  notes    of  said   bank   on  account  of 
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the  depreciation  of  the  securities  of  said  bank,  as  the  said 
bank  was  required  to  do  by  the  bank  commissioners  of  the 
State  of  Illinois  and  that  notice  was  duly  given  of  an  appli- 
cation for  an  order  on  the  treasurer  to  deliver  to  the  auditor 
the  securities  deposited  with  the  treasurer  by  said  bank  as 
security  for  its  circulating  notes,  and  that  on  application  to  the 
court  it  was  found  that  all  the  securities  filed  by  said  bank 
were  insufficient  to  pay  and  redeem  its  circulating  notes,  and 
that  thereupon  said  order  was  granted  by  the  court  for  the 
delivery  of  all  the  securities  deposited  by  said  bank,  subject 
to  the  right  of  the  treasurer  to  set  up  a  claim  that  certain 
bonds,  being  part  of  the  securities  deposited  by  said  bank,  to 
wit,  ninety-three  bonds,  commonly  called  Illinois  and  Michi- 
gan canal  bonds,  were  really  in  truth  the  property  of  the 
State  of  Illinois,  and  that  he  has  a  right  to  hold  them  as  the 
property  of  the  State. 

And  the  parties  further  agree,  that  said  ninety- three  bonds 
so  deposited  by  said  bank  as  security  for  the  redemption  of  its 
circulating  notes,  are  the  same  bonds  specified  and  described 
in  a  certain  act  of  the  General  Assembly  of  the  State  01 
Illinois,  entitled  "An  Act  to  indemnify  the  State  of  Illinois 
against  loss  by  reason  of  unlawful  funding  of  canal  indebted- 
ness," approved  February  19,  1859,  as  being  numbered  from 
900  to  992,  of  Illinois  and  Michigan  canal  bonds,  which  bonds 
were  issued  and  delivered  to  Joel  A.  Matteson,  on  canal  scrip 
illegally  funded;  and  it  is  agreed  that  said  act  shall  be  con- 
sidered as  part  of  this  agreement. 

And  it  is  further  agreed  and  admitted,  that  within  sixty 
days  after  the  passage  of  said  act,  there  was  furnished  by  said 
Joel  A.  Matteson  to  the  governor,  auditor  and  treasurer  of  the 
State  of  Illinois,  for  the  use  of  the  people  of  the  State  of 
Illinois,  security  satisfactory  to  the  said  governor,  auditor  and 
treasurer  of  the  State  of  Illinois,  to  indemnify  and  save  harm- 
less the  State  of  Illinois  from  all  liability  on  account  of  said 
bonds,  and  also  on  bonds  of  said  State  numbered  88(5  to  898 
inclusive,  and  three  hundred  dollars  in  bond  899,  the  same 
being  bonds  designated  as  Illinois  and  Michigan  canal  bonds 
then   outstanding,  or  for  moneys   that  may  be  paid   by  the 


APRIL  TERM,  1862.  107 

Butler,  Treasurer,  etc.,  v.  Dubois,  Auditor,  etc. 

State  thereon,  and  from  all  liability  upon  any  certificate,  in- 
terest bonds  or  other  evidence  of  indebtedness  that  might  have 
been  issued  on  account  of  any  of  the  bonds  aforesaid,  or  the 
canal  checks  or  scrip  for  which  said  bonds  were  issued,  and 
any  coupons  then  or  thereto  attached  to  said  bonds  or  any  of 
them,  and  from  all  costs,  expenses  and  damages  that  might 
accrue  against  said  State  by  reason  of  said  bonds,  certifi- 
cates, interest  bonds,  coupons  or  other  evidences  of  indebted- 
ness, and  also  for  the  repayment  of  the  state  of  Illinois  within 
five  years  from  the  passage  of  said  act,  of  any  money  that 
might  heretofore  have  been  paid  by  the  State  on  account  of 
any  of  said  bonds,  certificates,  interest  bonds,  coupons  or  other 
evidences  of  indebtedness,  or  for  any  interest  on  the  canal 
checks  or  scrip  upon  which  said  bonds  were  issued;  or  in 
the  purchase  by  the  state  of  any  of  said  bonds,  certificates, 
interest  bonds,  coupons,  or  other  indebtedness  arising  out 
of  the  funding  of  said  canal  checks  or  scrip  upon  which  said 
bonds  were  issued,  together  with  six  per  cent,  per  annum  in- 
terest on  each  and  every  sum  of  money  paid  by  the  State  upon 
such  bonds,  certificates,  interest  bonds,  coupons  or  other  evi- 
dences of  indebtedness,  or  for  said  interest,  or  on  the  purchase 
of  any  of  said  bonds,  certificates,  interest  bonds,  or  other  evi- 
dences of  indebtedness,  to  be  computed  from  the  time  when  any 
such  sum  or  sums  of  money  shall  have  been  paid.  And  it  is  fur- 
ther admitted  and  agreed,  that  said  security  furnished  by  said 
Joel  A.  Matteson,  as  aforesaid,  consisted  of  a  bond  executed 
by  said  Joel  A.  Matteson,  together  with  three  sureties,  condi- 
tioned as  required  by  said  act,  and  also  of  several  mortgage 
deeds  executed  by  said  Joel  A.  Matteson  and  wife,  conveying 
to  the  people  of  the  State  of  Illinois,  a  large  amount  of  real 
estate,  with  condition  to  indemnify  and  save  harmless  the 
people  of  the  State  of  Illinois,  according  to  the  requirements 
of  the  aforesaid  act  of  the  General  Assembly,  which  said 
bond  and  mortgage  were  accepted  and  approved  by  the 
governor,  auditor  and  treasurer  of  the  State  of  Illinois,  who 
caused  all  of  said  mortgages  to  be  duly  recorded,  and  there- 
upon said  bonds  mentioned  in  said  law  were  suffered  to  remain 
in  the  treasurer's  hands,  as  security  for  the  circulation  of  said 
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State  Bank  of  Illinois,  and  said  bank,  in  conformity  with  the 
provisions  of  the  second  section  of  said  act,  was  never  required 
by  the  bank  commissioners  to  furnish  any  other  or  additional 
security  for  the  protection  of  the  circulation  or  payment  of 
the  liabilities  of  said  bank,  of  any  deficiency  arising  from  the 
alleged  invalidity  of  said  bonds. 

And  it  is  further  admitted,  that  since  said  bond  and  mort- 
gages aforesaid  were  executed,  and  accepted,  and  approved, 
as  aforesaid,  the  sureties  to  said  bond  have  become  much  less 
sufficient  than  they  were  believed  to  be  at  the  time  the  bond 
was  received,  and  the,  property  embraced  in  said  mortgages 
has  greatly  depreciated. 

And  it  is  further  admitted  and  agreed,  that  the  governor, 
auditor  and  treasurer  of  said  State,  believing  that  the  security 
so  given  as  aforesaid,  had  depreciated  and  become  inadequate, 

on  the day  of ,  A.  D.  1861,  and  before  proceedings 

had  been  commenced  to  put  said  bank  into  liquidation,  noti- 
fied and  required  said  Joel  A.  Matteson  to  give  additional 
security,  which  the  said  Matteson  has  failed  and  neglected  to 
do. 

And  the  said  auditor  and  treasurer  now  submit  to  this  court 
to  determine  whether  said  bonds,  described  in  said  act,  and 
deposited  as  security  for  the  circulation  of  said  bank,  ought 
to  be  used  and  appropriated  to  pay  the  circulating  notes  of 
said  bank,  or  whether  the  treasurer  has  the  right  to  hold  and 
retain  the  same  as  the  property  of  the  State,  leaving  the  cir- 
culating notes  of  said  bank  unredeemed. 

If  the  court  determines  that  said  bonds  ought  to  be  applied 
to  the  redemption  of  the  circulating  notes  of  said  bank  (there 
being  no  other  assets  out  of  which  they  can  be  redeemed), 
then  the  court  is  to  grant  a  peremptory  order  or  mandamus 
to  the  treasurer,  to  deliver  said  bonds  to  the  auditor. 

And  it  is  further  agreed,  that  either  party  may  appeal  from 
the  decision  of  the  Circuit  Court,  to  the  Supreme  Court,  sit- 
ting at  either  of  the  Grand  Divisions  of  this  State,  by  merely 
filing  a  copy  of  this  agreed  case,  and  the  order  or  judgment 
of  the  court  thereon — the  parties  agreeing  that  the  previous 
proceedings  against  said  bank,  on  the  application  of  the  audi- 
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tor  for  an  order  on  the  treasurer  for  the  bonds  deposited  as 
security  for  the  circulating  notes  of  said  bank,  need  not  be 
copied  in  the  record,  as  they  are  not  necessary  to  the  decision 
of  the  point  now  submitted. 

And  it  is  agreed,  that  including  the  bonds  hereinbefore  de- 
scribed, all  the  securities  deposited  with  the  treasurer  are 
insufficient  to  pay  the  circulating  notes  of  said  bank. 

Upon  which  agreed  statement,  the  Circuit  Court  pronounced 
the  following  judgment: 

This  court  does  peremptorily  order,  that  the  said  William 
Butler,  treasurer  of  the  State  of  Illinois,  do  forthwith  deliver 
to  the  said  Jesse  K.  Dubois,  auditor  of  public  accounts,  the 
said  ninety-three  bonds,  in  said  agreed  case  described,  etc., 
deposited  with  the  treasurer  by  the  said  State  Bank  of  Illi 
nois,  as  security  for  the  circulating  notes  of  said  bank 
to  be  sold  by  the  said  auditor  for  the  redemption  of  the  circu 
lating  notes  of  said  bank,  and  by  agreement  of  the  parties,  an 
appeal  is  granted  to  said  William  Butler,  from  this  order,  to 
the  Supreme  Court  of  the  State  of  Illinois,  sitting  in  the  Third 
Grand  Division,. at  Ottawa. 

Hay  &  Cullom,  for  the  Treasurer. 

The  appellant,  under  the  assignment  of  error  herein,  sub- 
mits, for  the  determination  of  the  court,  the  questions: 
Whether  said  act  of  the  legislature,  referred  to  in  said  agree- 
ment, contemplated  that  said  bonds,  under  any  circumstances, 
should  again  be  put  into  circulation,  and  the  State  made  liable 
thereon;  whether,  admitting  that  said  act  so  contemplated, 
was  it  or  not  the  true  intent  and  meaning  of  said  act,  that 
said  bonds  should  be  retained  by  the  State  in  the  hands  of 
the  treasurer,  until  full  and  adequate  security  was  gi\ren  by 
Matteson  for  the  indemnification  of  the  State;  and  whether, 
notwithstanding  security  at  first  deemed  sufficient  and  satis- 
factory had  been  given,  yet  if  it  subsequently  turned  out  that 
the  security  was  insufficient,  and  was  so  deemed  by  the  propor 
officers,  and  a  notice  and  requirement  thereupon  made  for 
further  security,  which  was  not  given,  upon  an  application  for 
the  bonds  as  a  fund  for  the  bank  subsequently  made,  the  right 
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of  retaining  the  bonds  does  or  does  not  exist  on  the  part  of 
the  State,  until  full  security  is  given. 

S.  T.  Logan,  for  the  Auditor. 

The  auditor  of  public  accounts  insists  that  the  order  of  the 
court  below  ought  to  be  affirmed,  without  entering  into  the 
question  of  the  obligation  of  the  State  to  pay  the  bonds  for 
the  benefit  of  the  innocent  holders  of  the  circulating  notes  of 
the  State  Bank  of  Illinois,  as  the  question  would  have  stood 
before  the  passage  of  the  act  of  February  19,  1859.  He 
contends,  that  by  the  first  section  of  that  act,  no  room  is  left 
for  doubt  that  the  legislature  intended  and  enacted  that  the 
bonds  in  the  agreement  mentioned,  were  to  be  sold  to  pay  the 
circulating  notes  of  the  State  Bank  of  Illinois,  if  the  security 
should  be  given  as  provided  in  said  act. 

The  act  is  entitled  "  An  Act  to  indemnify  the  State  of  Illi- 
nois against  loss  by  reason  of  unlawful  funding  of  canal  in- 
debtedness." Approved  February  19,  1859.  Public  Laws  of 
Illinois,  pp.  190,  191. 

In  the  first  section  it  is  declared,  "  That  the  bonds  of  the 
State  of  Illinois,  numbered  from  900  to  992,  inclusive,  and 
one-half  of  993,  of  Illinois  and  Michigan  canal  bonds,  and 
now  deposited  with  the  auditor  as  security  for  the  redemption 
of  the  bills  or  notes,  and  payment  of  other  liabilities  of  the 
State  Bank  of  Illinois,  at  Shawneetown,  shall  remain  with 
said  auditor;  and  when  the  security  hereinafter  mentioned 
shall  have  been  given,  said  bonds  shall  be  held  as  security  for 
the  purposes  for  which  they  were  deposited  with  him,  and  be 
disposed  of  by  him  in  the  same  manner  as  is  now  by  law  pro- 
vided for  the  disposition  of  bonds  in  similar  cases." 

It  is  fully  admitted  in  the  agreed  case,  that  the  security 
mentioned  in  said  act  has  been  given.        * 

But  it  is  alleged  that  the  security,  in  the  belief  of  the  gov- 
ernor, auditor  and  treasurer,  has  become  depreciated,  and  is 
now  insufficient,  of  which  they  have  notified  Joel  A.  Matte- 
son,  according  to  said  act,  and  that  he  has  failed  to  give  addi- 
tional security. 

Now,  it  will  be  observed  by  the  court,  that  the  condition  on 
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which  said  bonds  were  to  be  "held  as  security  for  the  pur- 
poses for  which  they  were  deposited  with  him,  and  be  dis- 
posed of  by  him  (the  auditor)  in  the  same  manner,  as  is  now 
provided  by  law  for  the  disposition  of  bonds  in  similar  cases," 
is  not  that  the  money  shall  be  ultimately  paid,  or  the  State 
indemnified,  or  the  security-  always  remain  sufficient,  but  that 
the  security  shall  be  given  ;  and  when  once  given,  as  pre- 
scribed by  the  act,  the  condition  is  fulfilled,  and  the  direction 
absolute  as  to  the  disposition  of  the  bonds.  How  they  are  to 
be  disposed  of  is  prescribed  in  the  general  banking  laws. 

This  order  is  properly  taken  in  pursuance  of  the  fifteenth 
section  of  "An  Act  to  amend  the  general  banking  law  in  such 
manner  as  to  afford  greater  security  to  the  public."  Ap- 
proved February  14,  1861. 

Caton,  C.  J.  This  is  an  application  by  the  auditor,  for  a 
mandamus  to  the  treasurer,  commanding  him  to  deliver  to  the 
auditor  ninety-three  Illinois  and  Michigan  canal  bonds,  being 
numbers  nine  hundred  to  nine  hundred  and  ninety-two,  inclu- 
sive, for  the  purpose  of  being  disposed  of  by  him,  under  the 
banking  law  for  the  redemption  of  the  circulation  of  the  State 
Bank  of  Illinois.  The  question  presented  is,  whether  these 
bonds  are  valid  and  binding  obligations  against  the  State. 
They  were  issued  by  the  proper  officers  of  the  State,  who 
were  authorized  by  law  to  issue  such  bonds  for  the  purpose  ol 
taking  up  canal  indebtedness,  and  were  deposited  with  the 
auditor,  and  accepted  by  him,  for  the  purpose  of  securing  the 
circulation  of  this  bank,  according  to  the  provisions  of  the 
banking  law.  It  afterwards  turned  out  that  the  canal  indebt- 
edness, for  which  these  bonds  were  issued,  had  been  paid  and 
taken  up  by  the  canal  commissioners,  notwithstanding  which, 
in  some  way,  this  canal  indebtedness  surreptitiously  got  into 
circulation,  and  was  presented  for  redemption  a  second  time. 

It  is  unnecessry  now  to  decide,  whether  bonds  thus  issued 
and  thus  deposited  for  the  security  of  the  circulation  of  the 
bank,  were  legally  binding  upon  the  State,  or  not.  If  they 
were  void  before,  the  State,  by  the  passage  of  the  law  of  the 
19th  of  February,  1859,  assumed  their  payment  and  rendered 
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them  obligatory  and  valid,  upon  condition  that  Matteson  should 
give  certain  securities,  which  he  did  give.  The  first  section 
provides,  that  these  bonds,  naming  them,  shall  remain  with 
the  auditor,  "  and  when  the  security  hereinafter  mentioned 
shall  have  been  given,  said  bonds  shall  be  held  as  security  for 
the  purposes  for  which  they  were  deposited  with  him,  and  be 
disposed  of  by  him  in  the  same  manner  as  is  now  by  law 
provided  for  the  disposition  of  bonds  in  similar  cases  ;"  Pro- 
vided, certain  specified  securities  should  be  given,  which 
should  be  approved  of  by  the  governor,  auditor  and  treasurer. 
The  securities  mentioned  were  given  and  approved  by  those 
officers. 

As  the  condition  expressed  in  the  proviso  was  complied 
with,  the  enacting  clause  of  the  statute  may  be  read  as  if  it 
were  a  positive  enactment,  without  any  provision  or  condition 
annexed.  It  leaves  in  full  force  the  enacting  clause,  which 
provides  that  the  bonds  shall  be  and  remain  with  the  auditor, 
and  shall  be  held  as  security  for  the  purposes  for  which  they 
were  deposited,  and  in  the  same  manner  as  other  bonds  de- 
posited for  the  same  purpose.  Here,  then,  the  State  has 
directed  these  bonds  to  be  sold  in  open  market,  as  and  for 
genuine  bonds.  For  that  purpose,  most  undoubtedly,  this 
makes  them  good  and  genuine  bonds,  and  waives  any  objec- 
tion as  to  the  consideration  for  which  they  were  originally 
executed.  This  distinctly  pledges  the  faith  of  the  State  for 
the  ultimate  payment  of  these  bonds. 

But  the  treasurer  bases  his  objection,  for  the  purpose  of 
bringing  the  question  before  this  court,  upon  the  following 
clause  of  the  same  section  of  the  law  :  "  It  shall  be  lawful 
for  the  governor,  auditor  and  treasurer,  if  at  any  time  they 
shall  believe  the  security  to  be  given  has  depreciated,  and  that 
the  same  has  become  inadequate,  to  require  of  the  said  Joel 
A.  Matteson  to  give  additional  security  ;  and  in  case  the  said 
Matteson  shall  not  give  such  additional  security  within  sixty 
days  after  notice  in  writing  shall  have  been  given  him  by  the 
governor,  auditor  and  treasurer  so  to  do,  then  the  sum  of 
money  secured  to  be  paid  to  the  State,  as  aforesaid,  shall  im- 
mediately become  and  be  deemed  due  and  payable  from  the 
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time  of  such  default,  and  the  State  shall  pay  no  interest  upon 
any  of  the  aforesaid  bonds,  until  otherwise  provided  by  law, 
but  the  amount  of  interest  which  is  retained  shall  not  be 
required  to  be  paid  by  said  Matteson;  and  the  State  shall 
pay  neither  interest  nor  principal  hereafter  upon  any  of  the 
last  mentioned  bonds  not  on  deposit,  unless  otherwise  pro- 
vided by  law."  The  governor,  auditor  and  treasurer  did 
require  additional  security,  as  contemplated  by  the  clause 
quoted,  which  requisition  was  not  complied  with  by  Matteson, 
and  the  treasurer  asks  us  to  determine  what  effect  this  has 
upon  the  enacting  clause  of  the  statute  first  quoted. 

The  effect  of  his  failure  to  give  further  security,  is,  first,  to 
make  his  bond  and  mortgage  due  and  paj^able  at  once,  while 
by  its  terms  it  was  on  five  years'  time,  and  also,  to  suspend 
the  payment  of  interest  on  the  bonds  until  authorized  by 
further  legislation.  These  are  the  consequences  flowing  from 
the  non-compliance  with  the  requisition  by  Matteson,  and  none 
other.  The  duty  of  the  auditor  to  sell  these  bonds,  the  same  as 
other  genuine  bonds,  for  the  redemption  of  the  circulation  of 
the  bank,  and  the  pledge  of  the  faith  of  the  State  to  pay  them,, 
remain  as  provided  for  in  the  enacting  clause  of  the  statute,, 
except  that  the  interest  should  not  be  paid  till  otherwise  pro- 
vided by  law.  Even  if  it  should  be  construed  that  the  faith) 
of  the  State  is  not  pledged  to  pass  a  law  authorizing  the  pay- 
ment of  this  interest  thus  retained,  and  which  Matteson  is  not 
required  to  pay,  for  the  principal,  at  least,  the  faith  of  the 
State  is  most  solemnly  pledged.  The  bonds  mentioned  in  the 
conclusion  of  the  section,  and  quoted  above,  are  other  bonds 
not  deposited  with  the  auditor  for  the  redemption  of  bank, 
circulation. 

The  judgment  of  the  Circuit  Court,  awarding  the  manda- 
mus, is  affirmed. 

8 — 29th  III.  Judgment  affirmed. 
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Jacob    Clauser    et   al.,    Appellants,  v.    George     H. 
Stone,  Appellee. 

APPEAL  FROM  TAZEWELL. 

The  rule  which  requires  that  objections  to  evidence  should  he  specially 
stated,  has  application  only  to  such  objections  as  can  be  obviated;  either 
by  other  evidence,  or  by  the  act  of  the  party,  and  the  court. 

The  words  "  with  exchange"  in  a  note,  where  they  are  unmeaning  and 
can  be  rejected  as  surplusage,  do  not  affect  it  in  any  way. 

This  was  an  action  of  assumpsit,  brought  on  a  promissory 
note  by  the  appellee,  who  was  plaintiff  below,  against  the  ap- 
pellants, who  were  defendants  below,  and  tried  before  Har- 
riott, Judge,  without  the  intervention  of  a  jury,  at  the 
September  term,  1861. 

The  declaration  contained  a  special  count  on  this  promissory 
■note : 

.$405.04.  Boston,  Dec.  9th,  1859. 

Six  months  after  date,  we,  the  subscribers,  of  Pekin,  county  of  Tazewell 
and  State  of  Illinois,  promise  to  pay  to  the  order  of  B.  L.  Merrill  &  Co., 
with  exchange,  four  hundred  and  five  dollars  four  cents,  value  received,  with 
six  per  ct.  interest  from  date,  payable  at  the  bank  of  G.  H.  Rupert  &  Co.? 
Pekin,  111. 

No.  1339  JACOB  CLAUSER. 

Due  June  9—12,  I860.  W.  DON  MAUS. 

Pay  C.  H.  Rupert  &  Co.,  or  order,  for  collection. 

B.  L.  MERRILL  &  CO. 

Defendants  filed  plea  of  general  issue,  and  issue  was  joined 
by  the  plaintiff. 

On  the  trial  of  the  cause,  the  plaintiff  offered  the  above 
note  in  evidence. 

To  the  admission  of  which,  the  defendant  at  the  time 
objected. 

The  plaintiff,  waiving  the  question  of  its  admissibility 
under  the  special  counts,  offered  the  note  in  evidence  under 
the  common  counts,  and  called  witnesses  by  whom  the  signa- 
tures of  the  defendants  were  proven,  and  again  offered  the 
note  in  evidence;  to  the  admission  of  which  said  note  in 
evidence,  the  defendants   again   at  the  time  objected;  which 
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objection  was  overruled  by  the  court,  and  the  note  was  offered 
and  read  in  evidence  under  the  common  counts.  To  the  over- 
ruling of  said  objections,  and  the  admission  of  note  in  evi- 
dence, the  defendants  at  the  time  excepted. 

The  court  found  for  the  plaintiff,  and  the  defendants  moved 
the  court  for  a  new  trial,  because  the  judgment  of  the  court 
was  contrary  to  law  and  the  evidence;  which  motion  was 
overruled,  and  exceptions  taken. 

The  court  rendered  judgment  for  the  plaintiff  for  $447.63; 
and  defendants  craved  an  appeal. 

B.  S.  Prettyman,  and  N.  W.  Green,  for  Appellants. 

James  Roberts,  for  Appellee. 

Breese,  J.  The  general  rule  is,  unquestionably,  as  stated 
by  the  Appellee's  counsel,  that  objections  on  the  trial,  to  a 
paper  or  other  evidence,  must  be  specially  pointed  out,  so  that 
they  may  be  obviated  if  possible.  But  this  rule  applies  only 
to  cases  where  the  objection  can  be  removed  by  evidence,  or 
by  the  act  of  the  party  under  the  sanction  of  the  court,  or  by 
the  action  of  the  court  itself.  Jackson  v.  Van  Shaick  et  al., 
5  Cowen,  123;  Harmon  v.  Thornton,  2  Scam.,  355. 

The  bill  of  exceptions  in  the  case,  shows  the  note  declared 
on,  was  made  payable  to  the  order  of  B.  L.  Merrill  &  Co., 
and  indorsed,  "Pay  C.  H.  Rupert  &  Co.  or  order,  for  collec- 
tion." The  suit  is  brought  by  George  H.  Stone,  and  in  his 
name,  and  on  his  own  showing>  the  note  was  the  property  of 
Rupert  &  Co.  It  would  hardly  be  allowed  on  the  trial,  that 
Rupert  &  Co.  should  indorse  the  note  to  the  plaintiff.  That 
would  not  obviate  the  difficulty,  for  the  plaintiff  must  show 
he  had  title  to  the  note  at  the  time  the  suit  was  brought. 
This,  then,  was  an  objection  which  could  not  have  been  ob 
viated,  if  specifically  pointed  out.  The  cases  of  Porter  v. 
Cushman,  19  111.,  572,  Moore  v.  Maple,  23  111.,  343,  and  Dix 
v.  Mer.  Ins.  Co.,  22  111.,  272,  do  not  materially  differ  from 
this  in  principle. 

As  to  the  objection,  that  the  note  is  not  a  promissory 
note   under   our   statute,  or   by   the   law   merchant,  because 
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it  is  payable  "  with  exchange,"  and  therefore  like  the  case  of 
Lowe  v.  JBliss,  24  111.,  168.  In  that  case,  the  note  was  pay- 
able "with  current  exchange  on  New  York" — in  this,  sim- 
ply "with  exchange,"  which  are  unmeaning,  and  can  be 
rejected  as  surplusage.  They  certainly  do  not  make  the  note 
void. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Mary  Jennings,  Appellant,  v.  Susan  H.  Smith  et  al.y 

Appellees. 

APPEAL  FROM  HENRY. 

A  widow,  since  the  Revised  Laws  of  1845,  is  only  barred  of  lier  dower,  when 
the  husband  has  made  a  devise  to  her  of  land,  or  some  interest  therein, 
with  her  express  or  implied  assent. 

The  mere  bequest  of  personal  estate,  with  the  condition  that  it  should  bar 
dower,  would  not  produce  that  result. 

A  devise  of  lands  necessarily  passes  an  estate  in  them ;  but  where  a  will  di- 
rects that  land  shall  be  converted  into  money  and  given  to  distributees,  it 
is  personalty,  and  does  not  give  an  interest  in  the  land,  and  if  the  widow 
was  one  of  the  distributees,  her  right  of  dower  is  not  thereby  barred. 

The  order  dismissing  the  petition  was  entered  at  March 
term,  1862. 

The  following  statement  and  stipulation  is  a  part  of  the 
record : 

This  is  a  petition  for  dower  in  the  lands  of  Levi  Jennings, 
deceased. 

The  petition  was  filed  August,  1861.  The  defendant  files 
general  demurrer  to  the  petition.  The  Circuit  Court  sus- 
tained the  demurrer,  and  dismissed  the  petition. 

The  petition  of  Mary  Jennings  stipulates,  that  her  husband, 
Levi  Jennings,  died  December,  1859,  leaving  a  will,  which 
was  admitted  to  probate  in  February,  1860.  That  she  is  a 
legatee  in  said  will.  That  she  has  not  renounced  her  claim 
under  the  said  will,  but  claims  both  her  legacy  under  said  will 
and  her  dower  at  law.     The  defendants,  Susan  II.  Smith  et  al., 
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stipulate  that  they  contend  that  the  devise  to  the  widow  in 
the  will  of  Levi  Jennings,  is  such  a  devise  as  debars  the 
widow  of  dower.  The  parties  agree  and  stipulate  that  the 
second,  third  and  fourth  items  in  the  will,  are  all  that  affect 
the  issues. 

That  if  the  judgment  and  decision  of  the  Supreme  Court 
be  that  the  said  will  contains  such  a  devise  as  will,  under  the 
law,  debar  the  widow  of  dower,  the  judgment  of  the  court  be- 
low shall  be  affirmed.  And  if  the  judgment  and  decision  of 
the  Supreme  Court  be  that  the  will  does  not  contain  such  a 
devise  to  the  widow  as  will,  under  the  law,  bar  her  of  dower, 
the  judgment  of  the  court  below  shall  be  reversed,  and  the 
cause  remanded,  with  leave  to  the  defendants  to  answer. 

H.  "W.  Wells,  for  Appellant. 

Hinman  &  Page,  for  Appellees. 

A  devise  of  personal  estate,  though  never  so  large,  will  not, 
under  the  laws  of  Illinois,  debar  a  widow  of  dower.  It  must 
be  a  devise  of  land,  or  some  estate  therein.  Purple's  Statutes, 
p.  497,  sec.  10. 

Under  the  law  as  it  stood  in  1839,  any  devise  or  provision 
for  a  widow  made  by  will,  would  debar  her  of  her  dower,  but 
by  changing  the  law  in  1845,  the  legislature  have  clearly  man- 
ifested the  intention  that  nothing  less  than  a  devise  of  land  or 
some  estate  therein,  shall  debar  a  widow  of  dower.  Gale's 
Stat.,  p.  696,  sees.  39,  40;  Kev.  Stat.,  1845,  p.  199,  sec.  10; 
Purple's  Stat.,  p.  497,  sec.  10. 

The  devise  in  question  is  not  a  devise  of  land,  but  is  a  devise 
of  the  proceeds  of  the  land  sold;  such  a  devise  is  a  devise  of 
money,  and  not  land.  Baker  v.  Copenbarger,  15  111.,  103; 
Story's  Eq.  Juris.,  sec.  64,  790  a  and  note. 

A  devise  of  real  estate,  which,  by  the  provisions  of  the  will, 
is  to  be  converted  into  money,  and  that  money  distributed, 
must  be  treated  as  a  devise  of  money  and  not  a  devise  of 
land.  Fletcher  v.  Ashburner,  Leading  Cases  in  Equity,  vol. 
1,  p.  775. 

Equity  will    treat    subject  matter,  as    to  collateral   conse- 
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quences  and  incidents,  in  the  same  manner  as  if  the  final  acts 
contemplated  by  the  parties  had  been  executed.  Story's  Eq. 
Juris.,  sec.  64 g,  sec.  790  and  note;  sees.  1212,  1213,  1211, 
1215,  1216. 

Money  devised  to  be  laid  out  in  land,  is  treated  as  real 
estate,  and  descends  to  the  heir;  and  land  devised  to  be  sold, 
is  considered  and  treated  as  money.  Leading  Cases  in  Equity, 
vol.  1,  p.  775. 

The  testator  has  in  this  case,  by  his  will,  unequivocally  fixed 
the  character  of  the  property  as  money,  and  the  courts  will 
not  disregard  the  clear  intention  of  the  testator.  Story's  Eq. 
Juris.,  sees.  1214,  1214  a  and  note. 

Had  the  testator  in  this  case  bequeathed  a  sum  of  money, 
directing  that  it  be  laid  out  in  land,  and  that  land  given  to  the 
widow,  such  a  devise  would  have  been  clearly  a  devise  of  land 
within  the  statute,  and  would  have  debarred  the  widow  of 
dower;  and  it  is  equally  true  that  a  devise  of  money,  the  pro- 
ceeds of  the  sale  of  land,  cannot  be  treated  as  anything  but 
money.  See  cases  above  cited.  Jar.  on  Wills,  vol.  1,  pp. 
273,  523. 

The  courts  delight  to  hear  and  grant  petitions  of  this  kind. 
They  are — says  Lord  Coke — favorites  of  the  law,  and  all  in- 
tendments are  in  favor  of  the  petitioner.  8th  ed.  Kent,  vol 
4,  marg.  page  61;  Story's  Eq.  Juris.,  sees.  629,  630. 

The  legislature  of  Illinois  have  extended  the  right  of  dower 
be}7ond  the  common  law  right,  and  have  also  given  the  widow 
access  to  the  court  of  chancery  in  the  first  instance,  instead 
of  forcing  her  to  the  old  common  law  remedy  of  "Writ  of 
Dower,"  and  have  thus  manifested  an  intention  to  favor  the 
granting  of  dower. 

The  courts  have  also  always  inclined  to  favor  such  petitions, 
and  have  liberally  construed  the  law  in  their  favor.  8th  ed. 
Kent,  vol.  4,  marg.  page  61;  Story's  Eq.  Juris.,  sees.  629,  630; 
Sish  v.  Smith,  1  Gilm.,  500;  Purpl.  Stat.,  498,  sees.  10,  14. 

No  act  of  the  husband  can  debar  a  widow  of  dower  without 
her  consent,  (unless  it  be  a  devise  of  land),  and  a  devise  of 
personal  property,  or  money,  would  not  bar  her,  even  if  the 
will  should  so  provide  in  express  terms. 
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This  is  not  a  ease  where  the  widow  is  compelled  to  elect. 
There  is  no  intent  manifested  on  the  part  of  the  testator,  that 
the  pecuniary  provision  should  be  in  lieu  of  dower,  and  the 
fair  inference  and  legal  presumption  is,  that  it  was  intended 
to  he  a  gift,  in  addition  to  the  right  of  the  widow  to  her 
dower.  Purpl.  Stat.,  497,  sec.  10  ;  Jar.  on  Wills,  ed.  Sup.  Ct. 
Lib.,  vol.  1,  pp.  400,  523  ;  new  ed.  Leading  Cases  in  Eq.,  vol. 
1,  p.  389  ;  4  Johns.  Oh.  R.,  p.  9  ;  2  id.,  p.  485. 

By  the  law  of  England,  prior  to  January  1st,  1834,  a  widow 
might  take  a  provision  under  the  will  of  her  deceased  hus- 
band, and  also  her  dower  in  lands  owned  by  him  during  the 
coverture.  She  was  not  compelled  to  elect  unless  the  devise 
was  expressly  stated  to  be  in  lieu  of,  or  in  compensation  for 
dower  ;  and  by  the  laws  of  Illinois  in  1859,  a  widow  might 
take  a  devise  of  personalty  from  her  deceased  husband,  and 
also  her  dower  in  lands,  and  no  devise  of  personalty  could  de- 
bar her  of  dower.  Purpl.  Stat.,  chap.  Dower,  p.  496,  sees.  1, 
10,  14 ;  Kelley  v.  Stinson,  8  Blackf.,  391  ;  Leading  Cases  in 
Eq.,  vol.  1,  p.  389. 

Walker,  J.  This  was  a  petition  for  the  assignment  of 
dower.  A  demurrer  was  interposed  which  was  sustained  by 
the  court,  and  the  bill  was  dismissed.  The  petitioner  alleges 
that  she  was  legally  married  to  the  testator  in  the  year  1816, 
and  that  he  died  about  the  28th  ot  December,  1859,  leaving  a 
will  which  was  duly  proved,  and  admitted  to  record,  a  copy 
of  which  is  filed  as  an  exhibit.  The  material  portions  of 
which  are  as  follows  : 

"  Item  Second.  I  desire  that  the  sale  of  my  personal  estate 
take  place  in  June  next,  or  as  soon  thereafter  as  practicable, 
and  the  proceeds  thereof,  after  paying  all  just  demands  upon 
me,  to  be  divided  equally  between  my  former  wife,  Mary,  now 
in  Ohio,  my  wife,  Susan  EL,  and  the  children  of  both  equally, 
to  wit.:  Simeon,  Mary  Ann,  William,  and  Eliza  Ann,  by  my 
wife  Mary  ;  and  Ann,  Mary  Jane  and  John  Levi,  by  my  wife 
Susan  H. 

"  Third.  I  wish  my  son  Simeon  to  remain  in  possession 
of  and  occupy  the  farm  on  which  he  lives,  viz.,  S.  W.  of  32, 
10  N.,  5  E.,  free  of  charge,  so  long  as  it  may  be  agreeable 
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to  my  wife  Susan  H.,  such  possession  not  to  extend  beyond 
the  time  when  my  youngest  child,  John  Levi,  shall  become 
of  age.  If  my  wife,  Susan  H.,  shall  desire  to  sell  said  farm 
previously,  she  is  at  liberty  to  do  so,  but  when  sold,  the  pro- 
ceeds thereof  shall  be  divided  equally  among  all  my  heirs 
above  named,  to  wit.,  my  former  wife,  Mary,  my  present  wife, 
Susan  H.,  and  the  children  of  both. 

"  Item  Fourth.  All  my  other  real  estate  I  leave  at  the 
disposal  of  my  wife,  Susan  H.,  to  be  sold  by  her  whenever  she 
shall  deem  proper,  not  extending  this  discretion,  however, 
beyond  the  time  of  my  youngest  child,  John  Levi,  becoming 
of  age,  the  proceeds  of  such  sale  or  sales  to  be  divided  equally 
between  my  heirs,  as  specified  in  items  2nd  and  3rd." 

These  provisions  involve  the  question,  whether  the  bequests 
made  to  appellant,  bar  her  right  of  dower  in  the  premises 
described  in  the  petition.  The  tenth  section  of  the  dower  act 
(Scates'  Comp.,  152)  contains  this  provision  :  "  Every  devise 
of  land,  or  any  estate  therein,  by  will,  shall  bar  her  dower  in 
lands,  or  her  share  in  personal  estate,  unless  otherwise  ex- 
pressed in  the  will  ;  but  she  may  elect  whether  she  will  take 
such  devise  or  bequest,  or  whether  she  will  renounce  the  ben- 
efit of  such  devise  or  bequest,  and  take  her  dower  in  the  lands, 
and  her  share  in  the  personal  estate  of  her  husband."  After 
a  careful  examination  of  our  statutes,  no  other  provision  is 
found  on  this  subject.  It  will,  however,  be  perceived  that 
the  fortieth  section  of  the  Statute  of  Wills,  in  the  revision  of 
1833,  provided,  that  a  widow  should  be  barred  of  her  dower, 
in  the  estate  of  her  deceased  husband,  in  all  cases  where  any 
provision  should  be  made  for  her,  in  his  will.  That  provision 
is  not  limited  to  a  devise  of  real  estate.  But  in  the  revision 
of  1845,  this  section  is  omitted  from  the  Statute  of  Wills,  and 
the  tenth  section  of  the  present  dower  act  is  first  inserted  in 
that  chapter. 

It  will  be  perceived,  that  the  enactment,  as  it  now  stands, 
is  more  limited  in  its  scope,  than  was.  the  former  provision. 
The  present  provision  limits  the  bar,  to  a  devise  of  land,  or 
some  interest  therein,  whilst  the  former  provision  extended  it 
to  any  provision  which  was  made  for  the  widow,  by  her  hus- 
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band's  will.  This  change  in  the  language  is  so  marked,  that 
we  must  conclude  that  it  was  from  design,  and  not  accident. 
Again,  the  provision  as  it  now  stands,  is  found  in  the  dower 
act,  and  was  inserted  at  a  time  when  the  law  on  that  subject 
was  undergoing  a  complete  revision.  The  General  Assembly 
then  had  the  whole  subject  under  consideration,  and  were  en- 
gaged in  reducing  all  the  enactments  on  the  subject  of  dower 
into  one  law.  They  must,  therefore,  have  made  this  change 
deliberately,  and  for  the  purpose  of  remedying  inconven- 
iences, if  not  evils,  under  the  former  law.  There  can  be  no 
reasonable  doubt,  that  it  was  the  design  of  the  legislature,  in 
adopting  the  present  enactment,  to  bar  the  widow  of  her 
dower,  only  when  the  husband  has  made  a  devise  to  her  of 
land  or  some  interest  therein,  with  her  express  or  implied 
assent.  If,  however,  money  or  property  were  bequeathed  to 
her,  upon  the  express  condition  that  it  was  to  be  in  bar  of 
dower,  and  should  be  accepted,  it  may  be  that  it  would  have 
that  effect.  The  mere  bequest  of  personal  estate,  without  sucl 
a  provision,  would  not  produce  that  result. 

It  then  remains  to  determine,  whether,  by  the  provisions  o< 
this  will,  land,  or  any  interest  therein,  was  devised  to  appel- 
lant. A  devise  of  lands  must  necessarily  pass  an  estate  in 
them,  to  the  devisee.  And  an  interest  in  lands  is  manifestly 
something  which  may  be  enjoyed  in  connection  with  the  land 
itself.  A  life  or  other,  estate  would  be  an  interest  in  land,  but 
a  devise  of  land  would  transfer  the  title  or  all  of  the  interest 
in  it.  An  interest  in  land  embraces  something  more  than  a 
lien  upon  it  as  a  security  for  money.  A  lien  is  not  the  sub- 
ject of  enjoyment  in  the  land,  whilst  an  interest  in  it  is  of  that 
character.  A  power  of  sale  to  raise  a  fund  is  not  an  interest 
in  land,  it  is  only  a  security.  A  judgment  of  a  court  of 
record  is  a  lien,  but  it  confers  no  interest  in  the  land,  until  a 
sale  is  had,  and  the  time  for  redemption  has  expired. 

In  equity,  a  bequest  of  money  to  be  converted  into  land,  is 
considered  and  treated  as  real  estate,  and  descends  to  the  heir. 
And  land  required  to  be  reduced  to  money,  is  regarded  as 
personal  property,  and  the  court  will  compel  its  sale,  and  it 
passes  to  the  personal  representatives,  or  distributees.     Then 
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whatever  amount  of  money  appellant  is  entitled  to  receive  on 
a  sale  of  real  estate,  must  be  regarded  as  personalty,  and  not 
as  land,  or  an  interest  in  land.  By  the  will,  appellant  acquires 
no  right  to  the  land;  no  right  to  its  possession,  control  over  it, 
or  power  of  sale.  The  will  simply  gives  her  money,  when  the 
land  is  sold  and  converted  into  money.  She  takes  under  the 
will  neither  a  present  or  future,  nor  an  absolute  or  a  contin- 
gent estate  in  the  lands  of  her  husband. 

In  the  case  of  Baker  v.  Capenharger,  15  111.,  103,  it  was 
held,  that  a  devise  of  land  to  be  sold,  and  the  money  to  be 
distributed  among  legatees,  was  a  bequest  of  money,  and  not 
a  devise  of  lands.  It  was  also  held,  that  the  legatees  had  no 
such  estate  in  the  premises,  as  they  could  convey,  or  which 
could  be  sold  on  execution.  It  was  likewise  held,  that  by  the 
election  of  all  the  legatees,  they  might  take  the  land  itself, 
instead  of  the  money,  but  such  a  change  could  only  be  made 
by  the  concurrent  action  of  all  the  legatees;  as  each  has  a 
separate  right  to  insist  upon  the  bequest,  as  made  by  the  will, 
the  claim  of  no  one  of  them,  to  have  a  sale  and  receive  his 
share  of  the  money,  can  be  defeated,  except  by  the  election 
of  all  the  legatees.  In  any  point  of  view  in  which  this  case 
can  be  considered,  it  cannot  be  held,  that  the  bequest  to  appel- 
lant barred  her  right  of  dower  in  the  lands  of  her  husband, 
and  which  has  not  been  relinquished  by  her,  in  the  mode  pre- 
scribed by  the  statute. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  leave  to  the  appellees  to  answer  the  bill. 

Decree  reversed. 


Samuel  Ogden,  Plaintiff  in  Error,  v.  James  Stewart 
and  John  A.  J.  Murray,  Defendants  in  Error. 

ERROR  TO  PEORIA. 

Where  the  mortgagors  of  goods,  such  as  wines,  etc.,  with  the  knowledge  of 
the  mortgagee,  are  daily  selling  them  out,  and  supplying  themselves  with 
others,  it  will  be  presumed,  the  mortgagee  has  waived  his  privilege  of 
taking  the  goods  on  failure  to  pay  ;  and  he  cannot  reclaim  them  from 
the  hands  of  third  purchasers. 
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Tins  was  an  action  of  replevin,  commenced  by  Ogden, 
against  the  defendants,  the  sheriff  of  Peoria  and  his  deputy. 
There  was  a  trial,  and  a  verdict  of  not  guilty. 

The  evidence  shows  that  Henry  Amsler  was  keeping  a  hotel 
in  the  city  of  Peoria,  Illinois,  and  had  a  stock  of  liqnors  on 
hand,  which  he  was  selling  at  the  bar  in  the  hotel,  and  that 
on  the  7  th  day  of  February,  1861,  he  sold  out  the  hotel  furni- 
ture, etc.,  including  a  stock  of  liquors  intended  for  sale,  to 
Charles  Bennet  and  Charles  Harrison,  who  paid  $700,  and 
executed  their  five  notes,  amounting  in  the  aggregate  to 
$793.25,  secured  by  chattel  mortgage  on  the  property  sold. 
That  at  the  time  they  purchased  of  Amsler,  and  executed  the 
mortgage,  Amsler  was  selling  the  liquors  at  the  bar,  and  it 
was  the  understanding  of  Amsler,  the  mortgagee,  that  the 
mortgagors  should  go  on  selling  the  liquors.  After  the  exe- 
cution of  the  mortgage,  Amsler  remained  at  the  house  a  week 
or  ten  days,  and  saw  them  constantly  selling  the  mortgaged 
liquors,  and  after  the  mortgagee  left  the  house,  he  returned 
several  times  and  always  saw  them  selling  the  liquors,  and 
never  made  any  objection. 

M.  Williamson,  for  Plaintiff  in  Error. 


The  liquors  were  kept  for  sale,  with  the  knowledge  and 
consent  of  Amsler,  and  by  express  agreement  with  him,  con- 
trary to  the  terms  of  the  mortgage.  The  mortgage  provides, 
that  the  mortgagors  shall  retain  possession,  evidently  for  the 
purpose  of  security;  but  the  possession  was  in  fact  by  agree- 
ment of  parties  for  the  purpose  of  sale.  18  111.,  402;  24  111., 
645;  1  Scam.,  206;  22  111.,  146. 

Cooper  &  Moss,  for  Defendants  in  Error. 

If  A  willfully  intermix  his  goods  with  those  of  B,  and  with- 
out B's  consent,  so  that  the  goods  of  one  cannot  be  distin- 
guished from  those  of  the  other,  the  whole  becomes  the 
property  of  B.  Black.  Com.  2,  405,  406;  Kent  Com.  2,  364, 
marg.  pag. 

And  if  goods  so   mixed  are  still  capable  of  being  distin- 
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guished,  it  is  the  duty  of  the  party  who  occasioned  the  con- 
fusion, to  separate  them,  when  the  opportunity  is  offered,  and 
if  he  fail  to  do  so,  he  cannot  complain  if  all  are  seized  to- 
gether.    Fuller  v.  Paige,  26  111.,  358. 

The  mortgage  from  Harrison  &  Bennet,  to  Amsler,  was 
undeniably  good  between  the  parties  to  it.  It  was  also  good 
as  to  all  subsequent  purchasers,  not  bona  fide,  however  it 
might  be  held  as  to  creditors  and  innocent  purchasers.  Ha- 
thorn  v.  Lewis,  22  111.,  395;  Davis  v.  Ransom,  26  111.,  100; 
Fuller  v.  Paige,  26  111.,  358. 

Breese,  J.  We  do  not  consider  it  necessary  to  go  over  the 
whole  ground  covered  by  the  able  arguments  of  the  parties 
in  this  case,  inasmuch  as  we  base  our  decision  on  a  single  fact 
which  has  not  been  controverted. 

The  evidence  shows,  that  Harrison  &  Bennet  purchased 
certain  liquors  in  barrels,  half-barrels  and  bottles,  of  one 
Amsler,  on  the  7th  of  February,  1861,  for  which  they 
executed  their  notes,  and  to  secure  the  payment  of  them,  also 
executed  a  chattel  mortgage  to  the  vendor  covering  the  prop- 
erty purchased.  They  kept  a  tavern,  with  a  bar  for  drinking, 
and  sold  from  this  stock  of  liquors  from  the  time  of  the  pur- 
chase until  about  the  last  of  July,  1861,  when  their  place  of 
business  was  destroyed  by  fire.  A  few  days  after  the  fire, 
they  sold  out  what  remained  of  the  liquors  to  the  plaintiff,  and 
delivered  them  to  him.  During  this  time,  about  six  months, 
Harrison  &  Bennet  replenished  their  stock  by  purchases  of 
liquors  in  Peoria,  St.  Louis  and  Cincinnati,  and  they  testified 
there  was  but  little  of  the  original  stock  left  when  they  sold 
to  the  plaintiff. 

After  the  delivery  to  the  plaintiff,  the  defendants,  who  had 
sued  out  a  writ  of  replevin  for  the  goods  against  Harrison  & 
Bennet,  acting  for  Amsler,  took  possession  of  the  goods  under 
the  writ,  whereupon  the  plaintiff  replevied  them  from  the 
defendants,  which  is  this  action. 

The  defense,  among  other  things,  was,  that  the  goods  were 
the  property  of  Amsler,  and  were  not  the  property  of  the 
plaintiff,  and  that  the   sheriff  and    deputy  sheriff  of  Peoria 
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county,  having  a  writ  of  replevin  fur  the  goods  at  the  suit  of 
Amsler  v.  Harrison  dk  Bennett  they  took  the  goods,  etc. 

It  was  abundantly  proved  on  the  trial,  that  after  the  pur- 
chase by  Harrison  &  Bennet  of  Amsler,  lie  remained  with 
them  a  week,  during  which  time  they  were  selling  the  liquors 
daily  from  this  stock,  and  so  continued,  with  Amsler's  knowl- 
edge, and  without  objection  from  him,  up  to  the  day  of  the 
fire,  and  until  the  remnant  was  sold  to  the  plaintiff. 

The  mortgage  contains  the  usual  provision,  that  the  goods 
should  remain  with  the  mortgagors  until  all  the  notes  became 
due,  but  reserves  to  the  mortgagee  the  right  to  take  possession 
of  them  and  make  his  whole  debt,  if  he  chose,  on  default  of 
payment  of  any  note  at  maturity,  or  in  case  of  a  levy,  or  dis- 
posal of  the  same.  The  proof  shows,  that  notwithstanding 
this  clause,  the  mortgagors,  with  the  full  knowledge  of  the 
mortgagee,  were  selling  daily  from  these  liquors  to  their  cus- 
tomers, and  this,  we  think,  was  a  waiver  of  this  provision  of 
the  mortgage.  Having  allowed  them  to  sell  portions  of  the 
property,  and  which,  from  the  nature  of  the  transaction,  was 
the  main  object  of  the  purchase,  and  this  selling  was  public 
and  notorious,  an  authority  was  given  to  sell  the  remnant  to 
the  plaintiff  or  any  other  person.  After  this  conduct  on  the 
part  of  the  mortgagee,  it  would  be  fraud  on  any  purchaser  to 
repudiate  their  authority  to  make  the  sale.  He  should  not 
now  be  allowed  to  deny  their  authority  to  dispose  of  the 
property,  the  more  especially  as  the  sale  seems  to  have  been 
bona  fide.    The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Waldo  Payne,  Appellant,  v.  The  Town  of  Dunham, 

Appellee. 

appeal  FROM  McHENRY. 

An  idiot  cannot  acquire  residence  or  settlement  in  any  place,  by  virtue  of 
his  own  acts.  The  residence  or  settlement  of  such  a  person  is  fixed  either 
by  the  father  or  those  having  paramount  control  over  him. 
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A  person  having  a  legal  settlement  in  one  place,  that  settlement  continues 
until  another  is  acquired  in  the  State.  A  settlement  in  another  State  or 
country,  will  not  change  that  acquired  in  this  State,  if  the  pauper  returns 
to  it. 

Where  a  person  moved  into  a  town,  purchased  property,  resided  two  years, 
and  then  left  the  State,  leaving  his  family  behind  him,  the  settlement  and 
residence  of  the  family  is  there  fixed,  and  if  they  become  paupers,  they 
are  a  charge  upon  such  town. 

This  is  a  suit  brought  by  the  town  of  Dunham  against 
Waldo  Payne,  before  a  magistrate,  to  recover  a  penalty  for 
bringing  a  pauper  into  the  said  town  of  Dunham,  by  virtue 
of  the  law  approved  February  10,  1853,  relating  to  paupers 
in  Bureau  and  McHenry  counties. 

The  defendant,  by  his  attorney,  appeared  and  made  objec- 
tion to  plaintiff's  demand  for  bringing  Sandford  Huff,  a  pauper, 
into  the  town  of  Dunham,  and  moved  the  court  to  dismiss  the 
suit  for  want  of  jurisdiction.  Motion  overruled.  Defendant 
withdrew  his  appearance.  Magistrate  rendered  a  judgment 
in  favor  of  plaintiff  for  $100,  the  amount  of  penalty. 

The  defendant  in  the  Circuit  Court,  renewed  his  motion  to 
dismiss  the  suit  for  want  of  jurisdiction  and  for  want  of  proper 
parties.     Jury  waived,  and  cause  submitted  to  the  court. 

A  judgment  was  rendered  for  the  plaintiff,  in  the  court 
below,  for  full  amount  of  penalty,  $100  and  costs. 

Defendant  excepted,  and  prayed  an  appeal. 

The  opinion  of  the  Court  states  the  facts  in  relation  to  the 
settlement  of  the  pauper,  and  the  conduct  of  his  parents. 

It  was  stipulated  that  the  act  to  provide  for  the  support  of 
paupers  in  Bureau  and  McHenry  counties,  approved  February 
10,  1853,  was  offered  in  evidence  in  the  trial  of  the  cause,  and 
was  admitted  to  have  been  in  force  in  McHenry  county  for 
the  past  eight  years. 

H.  S.  Hanchett,  for  Appellant. 

The  evidence  shows  that  the  child's  last  place  of  residence 
was  in  the  town  of  Dunham,  it  taking  its  residence  by  deriva- 
tion from  the  last  place  of  settlement  of  its  parents.  Hunt- 
ington v.  Oxford,  4  Day,  189;  Sommersetv.  Digkton,  12  Mass., 
383;  Rex  v.WaJce field,  5  East,  173;  Saleslary  v.  Fairfield 
1  Root,  131;  Norwich  v.  Windham,  1  Root,  232. 
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The  child  could  not  gain  a  settlement  of  its  own.  Having 
proved  a  former  settlement  of  the  parents  of  the  child  in  the 
town  of  Dunham,  in  contemplation  of  law  that  settlement  is 
the  last  one,  unless  a  later  one  is  proven  affirmatively  by  the 
town  of  Dunham,  and  that  absence  for  any  length  of  time 
cannot  create  any  presumption  that  the  parents  had  acquired 
a  settlement  elsewhere.  Huntington  v.  Oxford,  4  Day,  189  ; 
Sommerset  v.  Dighton,  12  Mass.,  383  ;  Bex  v.  Wakefield,  5 
East,  173. 

A  settlement  once  gained  continues  until  a  new  one  is  ac- 
quired. Chelsea  v.  Maiden,  4  Mass.,  131  ;  Townsend  v.  Bll- 
lerica,  10  Mass.,  411  ;  Landajfv.  Akinson,  8  K.  II.,  532. 

Church  &  Kerr,  for  Appellee. 

Caton,  C.  J.  Not  much  litigation  has  arisen  in  this  State  in 
relation  to  the  settlement  of  paupers,  and  no  case  has,  until  now, 
come  before  this  court  requiring  a  construction  of  our  statute  on 
the  subject.  Plain  and  simple  as  the  statute  seems  to  be,  the 
history  of  the  judicial  proceedings  in  older  States  on  the  sub- 
ject of  paupers,  admonishes  us  that  we  cannot  be  too  cautious 
in  the  beg-innin^.  The  time  will  come  when  this  will  be  a 
most  fruitful  source  of  litigation,  and  it  is  much  better  that 
we  proceed  slowly  and  with  care,  and  only  decide  the  ques- 
tions as  they  actually  arise,  and  that  after  pondering  them 
well,  rather  than  by  a  bold  dash  undertake  to  grasp  and  dis- 
pose of  the  whole  subject  at  once,  as  it  were,  by  inspiration. 

Tiiis  was  an  action  to  recover  the  penalty  under  the  16th  sec- 
tion uf  our  statute  concerning  paupers,  for  bringing  a  pauper 
into  the  town  of  Dunham,  in  McHenry  county;  and  the  de- 
fense is,  that  the  pauper  was  lawfully  settled  in  that  town. 
This  pauper  is  a  helpless  idiot,  about  eighteen  years  of  age. 
Some  four  years  before  the  trial,  the  father  of  the  child  moved 
to  Dunham,  with  his  wife  and  four  or  live  children,  purchased 
a  house  and  lot  and  resided  thereon  witli  his  family.  After 
he  had  thus  resided  in  Dunham  about  two  years,  lie  went  off 
to  parts  unknown,  and  does  not  seem  to  have  been  heard  of 
since.  Soon  after,  the  mother  went  off  also,  taking  only  this 
child  with  her,  leaving  the  other  children  in    a   state  of  utter 
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destitution.  The  town  took  these  children  and  provided 
for  and  treated  them  as  panpers;  finally  sold  the  prop- 
erty left  in  the  town  by  the  father,  and  probably  applied 
the  proceeds  towards  their  support.  During  the  two  years 
succeeding  the  departure  of  the  mother,  she  returned  twice 
with  this  imbecile  child,  but  appears  to  have  remained  but  a 
short  time.  Soon  after  the  second  return  to  Dunham,  she 
took  the  cars  and  went  to  Woodstock,  where  she  remained  at 
a  hotel  with  the  child  some  two  weeks,  when  she  paid  her 
bill  and  disappeared,  leaving  the  child.  The  proof  does  not 
clearly  show  what  instrumentality  parties  in  Dunham  had  in 
this  move  of  the  mother,  but  it  is  intimated  by  the  overseer 
of  the  poor  of  Dunham,  that  there  was  something  of  the 
kind.  It  was  from  this  hotel  in  Woodstock  that  the  defend- 
ant took  the  child  and  conveyed  it  to  Dunham,  for  which  this 
action  was  brought.  The  only  question  is,  had  the  child  a 
legal  settlement  at  Dunham  at  the  time? 

The  twelfth  section  of  our  statute  is  this :  "  If  any  person, 
becoming  chargeable  as  a  pauper  in  this  State,  shall  be  charge- 
able as  such  pauper  in  the  county  in  which  he  or  she  resided 
at  the  commencement  of  the  thirty  days  immediately  preced- 
ing such  person  becoming  so  chargeable."  In  explanation  of 
this,  the  fifteenth  section  provides,  "The  term  'residence,' 
mentioned  in  this  chapter,  shall  be  taken  and  considered  the 
actual  residence  of  the  party,  or  the  place  where  he  or  she 
was  employed  ;  or  in  case  he  or  she  was  in  no  employment, 
then  it  shall  be  considered  and  held  to  be  the  place  where  he 
or  she  made  it  his  or  her  home."  In  most  instances,  there  can 
be  no  difficulty  in  applying  these  provisions  of  the  law  to  the 
actual  cases  as  they  arise,  but  in  others,  we  are  obliged  to  re- 
sort to  certain  well-established  principles  of  law,  in  the  lio-ht 
of  which  the  statute  must  be  read,  in  order  to  o-ive  it  its  lejrit- 
imate  effect.  One  of  these  is,  that  an  idiot  can  acquire  no 
residence  or  settlement  in  any  place,  by  virtue  of  his  or  her 
own  acts,  for  an  idiot  is  incapable  of  exercising  a  will  or  doinir 
an  act  binding  on  himself  or  others.  His  residence  or  settle- 
ment must  be  derived  from  his  father,  or  those  having  the- 
paramount  right  to  control  him.      We  are,  then,  to  inquire, 
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where  was  the  residence  or  settlement  of  the  father  of  this 
child?  At  the  time  he  abandoned  his  family,  there  is  no  ques- 
tion that  his  settlement  was  in  Dunham.  There  he  resided 
with  his  family  on  property  which  he  owned,  and  had  tor 
the  two  years  previously.  There  is  one  principle  which  seems 
to  be  universal  in  the  construction  and  application  of  poor 
laws,  both  in  this  country  and  England,  and  that  is,  that  a 
person  having  a  legal  settlement  in  one  place,  that  settlement 
continues  until  he  acquires  a  legal  settlement  in  another  place 
in  the  State.  Even  if  he  acquires  a  legal  settlement  in 
another  place  or  country,  that  does  not  change  his  legal  settle- 
ment here,  so  that  if  he  returns  to  this  State,  and  becomes  a 
pauper  before  he  has  acquired  a  legal  settlement  elsewhere  in 
this  State,  he  is  remitted  to  his  first  legal  settlement.  And 
this  principle  was  carried  so  far  in  the  case  of  Townsend  v. 
Billerica,  10  Mass.,  411,  that  where  the  grandfather  of  the 
paupers  had  removed  to  another  State,  where  their  father  was 
born,  and  ever  resided,  and  where  they  also  were  born,  it  was 
held,  when  they  came  into  the  State  where  their  grandfather 
had  had  a  settlement,  that  the  place  of  his  settlement  was 
their  settlement,  which  had  in  contemplation  of  law  ever 
been  his  settlement,  which  descended  to  his  son  although 
he  had  never  in  fact  been  in  the  State,  which  settlement 
the  paupers  also  derived  from  their  father.  And  this  upon 
the  principle,  that  when  a  residence  had  once  been  acquired 
in  the  State,  that  continued  to  him  and  his  posterity  in  succes- 
sion, until  he  or  they  had  acquired  another  legal  settlement  in 
the  same  State  or  jurisdiction.  If  this  is  an  artificial  rule, 
especially  when  carried  to  this  extent,  it  is  undoubtedly  a  salu- 
tary and  convenient  one,  for  it  is  the  policy  of  the  law  and 
promotes  the  good  order  of  society,  to  assign  to  every  pauper 
in  the  State  a  definite  settlement  so  far  as  that  is  practicable. 
This  may  not  be  practicable,  in  these  new  States  into  which 
such  a  flood  of  emigration  is  pouring  every  year,  from  almost 
every  State  and  country  in  the  world,  to  the  same  extent  that 
it  is  in  older  States  and  countries,  whose  population  is  more 
stable,  whose  increase  is  dependent  principally  upon  births 
and  not  upon  immigration.  But  this  would  seem  to  increase, 
9— 29th  111. 
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rather  than  to  diminish,  the  necessity  for  this  rule,  as  the 
object  of  the  rule  is  to  diminish  the  number  of  unsettled  pau- 
pers, and  the  greater  that  number  is,  the  greater  the  necessity 
of  decreasing  the  number  by  assigning  to  as  many  as  possible 
a  ]egal  settlement.  And  this  policy  is  very  manifest  in  our 
State,  by  the  great  facility  which  it  affords  for  acquiring  a 
settlement. 

The  application  of  this  rule  to  the  facts  of  this  case,  deter- 
mines at  once  that  this  pauper  was  legally  settled  in  Dunham. 
There,  beyond  question,  was  the  legal  settlement  of  the  father, 
which  was  also  the  settlement  of  his  family;  and  there  that 
settlement  continued,  and  must  continue,  till  he  or  they  ac- 
quired a  legal  settlement  in  some  other  place  within  the  State. 
Of  this,  there  is  no  pretense  in  proof.  As  Dunham  was 
the  legal  settlement  of  the  pauper,  the  defendent  incurred  no 
liability  under  the  statute,  for  conveying  him  into  that  town. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Henry  W.  Moore,  Appellant,  v%  Gabriel  Dunning, 

Appellee. 

APPEAL  FROM  OGLE. 

The  desertion  of  a  family  by  the  father,  the  family  still  occupying  the  home- 
stead, is  not  an  abandonment  of  it.  It  remains  as  well  the  home  and  resi- 
dence of  the  father  as  of  the  family. 

This  was  an  action  of  ejectment,  brought  by  appellee 
against  appellant,  to  recover  possession  of  the  east  half  of  the 
south  west  quarter,  and  the  north-west  quarter  of  the  south- 
west-quarter, of  Sec.  34,  Town  42  north,  of  range  2  east  of 
the  third  principle  meridian. 

Declaration  in  the  usual  form  for  the  premises  above  de- 
scribed. 

Notice  and  proof  of  service. 

Plea,  not  guilty. 

Trial  by  jury,  and  verdict  as  follows:  "We,  the  jury,  find 
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the  issue  for  the  plaintiff,  and  that  he  has  established  on  the 
trial  a  title  in  himself  in  fee  simple,  in  and  to  the  lands  and 
premises  described  in  his  declaration,  and  that  the  defendant 
is  guilty  of  withholding  the  possession  thereof,  as  charged  in 
plaintiff's  declaration,  and  we  assess  the  plaintiff's  damages  at 
one  cent." 

Motion  for  new  trial  overruled. 

Judgment  entered  as  follows:  "And,  therefore,  it  is  con- 
sidered by  the  court,  that  the  said  plaintiff  have  and  recover 
of  and  from  the  said  defendant,  the  said  premises,  according 
to  the  form  and  effect  of  said  recovery,  and  that  the  plaintiff' 
recover  of  the  defendant  his  costs  in  this  behalf  expended, 
and  that  he  have  execution  therefor." 

Appeal  prayed  for,  and  allowed. 

Plaintiff  read  in  evidence  a  trust  deed,  made  by  defendant 
and  wife,  to  John  G.  Penfield,  which  was  given  to  secure  a 
debt  to  one  Livingston  Compton,  and  is  in  the  form  generally 
used,  but  contained  this  clause: 

"And  in  consideration  of  the  further  sum  of  one  dollar,  to 
them  in  hand  paid  before  ensealing  and  delivery  hereof,  the 
receipt  of  which  is  hereby  acknowledged,  the  said  party  of 
the  first  part  do  hereby  waive  and  relinquish  all  right  and 
benetit  of  exemption  of  said  premises,  under  the  exemption 
laws  of  the  State  of  Illinois.  If  the  debt  or  liability  afore- 
said shall  be  duly  paid  or  discharged  by  the  said  party  of  the 
first  part,  then  this  indenture  shall  be  null  and  void,  and  the 
manner  and  form  of  canceling  the  same  and  releasing  said 
trust  shall  be  the  same  as  is  prescribed  by  law  for  the  release 
of  mortgages,  which  canceling  and  releasing  shall  be  suffi- 
cient, whether  given  by  the  party  secured,  or  by  the  said 
trustee  or  his  attorney,  executors,  administrators  or  assigns, 
which  release  shall  be  at  the  expense  of  the  party  of  the  first 
part." 


In  witness,  etc. 


(Signed)  H.  W.  MOORE.  [seal.] 

SARAH  A.  MOORE,      [seal.] 
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Acknowledgment  to  the  trust  deed: 
STATE  OF  ILLINOIS,    ) 

OGLE  COUNTY.  ) 

I,  ¥m.  F.  Perry,  justice  of  the  peace  in  and  for  said 
county,  do  hereby  certify  that  Henry  W.  Moore,  personally 
known  to  me  to  be  the  same  person  whose  name  is  subscribed 
to  the  foregoing  deed,  as  having  executed  the  same,  appeared 
before  me  this  day  in  person,  and  acknowledged  that  he 
signed,  sealed  and  delivered  the  same,  as  his  free  and  volun- 
tary act  and  deed,  for  the  uses  and  purposes  therein  set  forth. 

And  the  said  Sarah  A.  Moore,  personally  known  to  me  to 
be  the  wife  of  the  said  Henry  W.  Moore,  and  as  the  person 
who  subscribed  said  deed  as  such,  having  been  by  me  made 
acquainted  with  the  contents  and  meaning  of  said  instrument 
of  writing,  and  examined  separate  and  apart  from  her  hus- 
band, acknowledged  that  she  had  executed  the  same,  and 
relinquished  her  dower,  and  all  rights  whatever,  whether  of 
dower  or  otherwise,  in  and  to  the  lands  and  tenements  therein 
mentioned,  voluntarily,  freely,  and  without  compulsion  of  her 
said  husband,  and  that  she  does  not  wish  to  retract. 

Given  under  my  hand  and  seal,  at  Lynnville,  this  7th  day 

of  July,  A.  D.  1858. 

WM.  F .  PERRY, 

Justice  of  the  Peace. 

Plaintiff  then  offered  in  evidence  a  deed  from  said  trustee, 
John  G.  Penfield,  to  the  plaintiff,  dated  January  25,  1859, 
which  deed  sets  out,  that  Henry  W.  Moore,  and  Sarah  A. 
Moore,  his  wife,  executed  to  said  trustee  the  deed  above  set 
forth,  as  read  in  evidence,  and  then  as  follows:  (reciting  a 
sale  under  the  trust  deed.) 

The  defendant  objected  to  the  introduction  in  evidence  of 
said  last  mentioned  deed.  The  court  overruled  the  objection, 
and  the  defendant  excepted. 

It  was  in  proof  that  Moore  left  the  country  in  the  winter  of 
1858,  or  the  spring  following,  leaving  his  wife  and  children 
on  the  place,  and  a  man  who  did  the  work  and  managed  the 
farm — the  family  keeping  possession  of  the  premises. 

Counsel  tur  defendant  stated  that  he  claimed,  as  a  home- 
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stead  for  defendant,  the  premises  sought  to  be  recovered  in 
ejectment. 

The  court  gave  the  following  instructions  for  plaintiff: 

That  the  deeds  offered  in  evidence,  and  admitted  on  the 
part  of  the  plaintiff,  are  prima  facie  evidence  of  title  in  the 
plaintiff,  and  if  the  jury  find,  from  the  evidence,  that  the  de- 
fendant was  in  possession  of  the  premises  in  question,  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  is  entitled 
to  recover. 

That  if  the  jury  believe,  from  the  evidence,  that  the  wife  of 
the  defendant  was  in  the  possession  of  the  premises  at  the 
time  of  the  commencement  of  this  suit,  residing  upon  the 
same  in  the  absence  of  the  defendant,  and  that  she  was  so  left 
in  possession  by  him  with  his  family,  such  possession  of  the 
wife  is  evidence  of  possession  by  the  defendant,  if  said  prem- 
ises were  at  said  time  his  home. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
with  his  family,  resided  upon  the  premises  in  controversy  in 
1858,  and  that  the  defendant  left  his  family  residing  thereon, 
and  that  they  continued  to  reside  there  until  the  commence- 
ment of  this  suit,  and  that  the  witness,  Wiley,  was  there  as 
his  or  their  employee  to  work  the  place,  and  not  on  his  own 
account,  then  such  occupancy  of  the  family  would  be  an  occu- 
pancy by  the  defendant. 

The  defendant  then  asked  the  court  to  give  the  following 
instructions,  which  were  refused: 

6.  That  the  defendant,  if  proved  to  have  a  wife  and  chil- 
dren, living  as  his  family  on  the  land  in  controversy,  at  the 
time  of  the  service  of  the  declaration  in  this  cause  is  entitled 
to  have  and  retain  the  possession  of  the  same,  or  so  much  of 
the  same  as  does  not  exceed  in  value  the  sum  of  one  thousand 
dollars,  including  the  residence  of  the  defendant's  family;  and 
as  to  so  much  thereof  as  is  so  held  and  occupied  as  a  home- 
stead, the  jury  should  find  for  the  defendant  if  the  jury 
further  believe  that  defendant,  at  the  time  of  executing  his 
deed,  in  evidence  in  this  case,  occupied  such  premises  as  a 
homestead  and  with  his  family. 

7.  That  where  a  person,  being  the  head  of  a  family,  resid- 
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ing  with  the  same  upon  a  tract  of  land,  occupying  the  same 
as  a  homestead,  conveys  the  same  by  trust  deed  as  security 
for  money,  then  having  a  wife,  and  such  wife  does  not  by  such 
deed  and  acknowledgment  duly  release  such  homestead,  and 
his  rights  to  the  same  as  provided  by  statute,  and  the  premises 
so  occupied  and  claimed  as  a  homestead  do  not  exceed  in  value 
one  thousand  dollars,  the  grantee  in  such  trust  deed,  or  one 
claiming  under  him,  cannot  maintain  ejectment  against  such 
grantor  while  his  wife  and  family  so  continue  to  occupy  such 
premises  as  a  homestead,  and  being  in  fact  their  only  home 
and  place  of  residence. 

And  if  all  the  premises  so  conveyed  exceed  in  value  one 
thousand  dollars,  and  are  susceptible  of  division  without  ma- 
terial injury,  so  as  to  leave  the  residence  of  the  grantor  with  a 
portion  of  the  same  of  the  value  of  one  thousand  dollars, 
then  such  grantee  can  only  recover  the  residue  not  included 
in  the  tract  whereon  such  residence  is  situate. 

To  the  giving  of  the  said  instructions  for  said  plaintiff,  and 
the  refusal  of  the  court  to  give  defendant's  said  6th  and  7th 
instructions,  the  defendants  excepted. 

Motion  by  defendant  for  new  trial  overruled. 

The  errors  assigned,  are: 

The  court  erred  in  overruling  the  motion  to  exclude  from 
the  consideration  of  the  jury  the  trust  deed  from  defendant 
and  wife  to  said  Penneld. 

The  court  erred  in  admitting  in  evidence  to  the  jury  the 
said  deed  of  said  Pen  field  to  the  plaintiff. 

The  court  erred  in  giving  to  the  jury  the  said  1st,  2nd  and 
3d  instructions,  and  each  of  them,  asked  by  said  plaintiff. 

The  court  erred  in  refusing  to  give  to  the  jury  the  6th  and 
7  th  instructions   and  each  of  them,  asked  by  the  defendant. 

The  verdict  of  said  jury  was  against  the  law  aud  the  evi- 
dence, and  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  court  erred  in  rendering  the  judgment  aforesaid  in 
manner  and  form  aforesaid. 

Glover,  Cook  &  Campbell,  for  Appellant. 

J.  M.  Wight,  for  Appellee. 
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Caton,  C.  J.  This  trust  deed  was  not  acknowledged  as 
required  by  the  statute,  in  order  to  release  the  homestead. 
Consequently,  if  it  still  continued  to  be  the  homestead  of  the 
family,  it  remained  unaffected  by  that  deed,  even  if  the 
deed  could  take  effect  after  that,  which  is  a  point  we  do  not 
now  decide.  The  only  question,  therefore,  is,  whether  the 
desertion  by  the  husband,  leaving  his  family  still  occupying 
the  homestead,  was  an  abandonment  of  it  as  a  homestead. 
To  this  there  can  be  but  one  answer,  which  is  in  the  negative. 
This  place  still  continued  the  home  and  residence  of  the  hus- 
band, as  well  as  his  family,  at  least,- until  it  is  proved  that  he 
had  acquired  a  home  and  a  settlement  elsewhere,  and  this  the 
law  can  never  assume  he  has  done.  The  presumption  is,  that 
he  continues  a  wanderer,  without  a  home,  until  he  returns  to 
his  duty  and  his  family. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John    Beyer   et  al.,  impleaded,   etc.,  Appellants,  v. 
William  A.  Tanner,  Appellee. 

APPEAL  FROM  KANE. 

Highway  commisssioners  can  be  made  to  respond  in  damages,  if  they  are 
misled  as  to  the  correct  line  of  a  road,  and  in  attempting  to  open  it,  com- 
mit  a  trespass. 

The  plaintiff  below,  Tanner,  filed  a  declaration  in  trespass, 
containing  three  counts;  in  the  first  of  which  it  is  charged 
that  the  defendants,  on  the  first  day  of  December,  1860,  and 
on  divers  other  clays  between  that  time  and  the  commence- 
ment of  this  suit,  broke  and  entered  plaintiff's  close,  to  wit.,  the 
north-west  quarter  of  section  six,  in  the  township  of  Aurora, 
in  Kane  county,  and  destroyed  the  fence,  and  trod  down  and 
destroyed  grass  and  wheat. 

The  second  count  for  trespass  at  the  same  times  upon  north- 
east quarter  of  section  one,  in  the  township  of  Sugar  Grove  in 
said  county,  by  cutting  timber,  destroying  grass,  wheat,  and 
fences. 
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The  third  count  like  the  second,  except  the  locus  in  quo 
was  the  east  part  of  the  south-east  quarter  of  section  thirty- 
five,  in  Blackberry,  in  said  county. 

The  defendants  filed  a  plea  of  not  guilty. 

Stipulation  of  the  parties  was  filed,  by  which  it  was  agreed 
that  the  defendants  might  give  any  special  matter  in  evi- 
dence under  the  general  issue. 

A  jury  trial  was  ordered,  and  the  jury  returned  into  court 
with  their  verdict,  finding  the  defendants,  John  Beyer,  Frank 
Banker,  Samuel  Ingham,  and  Lawrence  Ruckdestell,  guilty, 
and  assessing  the  damages  at  ninety-five  dollars  and  forty-two 
cents.  Defendants  moved  for  a  new  trial,  which  was  over- 
ruled, and  judgment  upon  the  verdict  was  entered. 

The  plaintiff  proved  that  he  was  the  owner  and  in  posses- 
sion of  the  premises  described,  and  at  the  time  mentioned  in 
his  declaration. 

The  defendants  below  were  highway  commissioners,  and 
whatever  trespass  they  committed,  was  in  the  opening  of  a 
State  road,  in  Kane  county.  It  was  insisted  by  the  plaintiff 
below,  that  the  line  of  the  road  as  opened  and  used  by  the 
defendants  below,  was  not  the  true  line,  but  that  the  true  line 
was  some  four  or  six  rods  south  of  the  line  traveled  and 
worked. 

Plato  &  Smith,  for  Appellants. 

Wheaton  &  Brown,  for  Appellee. 

Breese,  J.  We  have  not  been  favored  by  either  party  with 
any  arguments  in  this  case,  they  choosing  to  submit  it  on  the 
record  alone. 

We  have  examined  the  record,  and  the  plats  of  the  road, 
and  the  testimony  of  all  the  witnesses,  and  our  minds  have 
reached  the  same  conclusion  at,  which  the  jury  arrived.  We 
think  there  can  be  little  doubt,  that  Wilder's  survey  is  the 
true  survey  of  the  road.  That,  and  his  testimony,  for  he  tes- 
tifies like  a  man  of  sense  and  as  one  well  informed  on  the  sub- 
ject, must  have  convinced  the  jury,  as  it  has  convinced  us, 
that  the  true  line  of  the  old  State  road,  which  was  about  to  be 


APEIL  TERM,  1862.  137 

Town  v.  Town  of  Blackberry. 

opened,  and  wliicli  the  route  of  the  county  road  occupied, 
passed  through  the  township  of  Sugar  Grove,  several  chains 
(13.50  chains)  south  of  the  opening  made  by  the  defendants, 
and  the  same  or  a  greater  distance  south  through  the  township 
of  Blackberry.  Through  Sugar  Grove  township,  a  line  of  old 
blazed  trees  was  found  on  the  course  of  the  old  road,  and  a 
blazed  white  oak  tree  in  Blackberry  township,  a  noted  monu- 
ment in  the  old  survey,  and  through  the  township  of  Aurora 
the  old  road,  as  fenced  out  and  worked,  was  found  and  traced. 
This  survey,  so  minute,  so  scientifically  and  skillfully  made, 
connected  with  the  intelligent  testimony  of  Wilder  himself, 
can  leave  no  doubt  on  the  mind  of  any  one,  but  that  these 
defendants  were  misled  as  to  the  true  line  of  the  road  which 
they  were  authorized  to  open,  and  got  too  far  north,  and 
destroyed  wood  and  timber  they  had  no  right  to  touch.  Cut- 
ting it  down  was  a  trespass  for  which  the  plaintiff  is  entitled 
to  recover  damages.  There  is  no  point  made  that  they  are 
excessive. 

We  see  no  particular  objection  to  the  action  of  the  court 
in  giving  or  refusing  instructions. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Dennison  R.  Town,  Plaintiff  in  Error,  v.  The  Town 
of  Blackberry,  Defendant  in  Error. 

ERROR  TO  KANE. 

A  substantial  compliance  with  the  requirements  of  the  statute,in  laying  out 
a  highway,  if  nothing  fundamental  is  omitted,  is  all  that  is  requisite ;  the 
strictest  possible  compliance  with  the  statute  is  not  demanded. 

Under  township  organization,  before  a  new  road  can  be  opened,  or  an  old  one 
changed  there  must  be  a  report  and  survey ;  these,  and  a  plat  of  the  road, 
must  accompany  the  order  of  the  commissioners  declaring  such  highway 
opened,  which  order,  with  the  petition,  should  be  left  with  the  town  clerk? 
who  should  note  the  time  of  filing.  A  mistake  by  the  clerk  in  the  date  of 
filing,  may  be  shown. 

The  proceedings,  etc.,  in  relation  to  the  opening  of  a  highway,  must  be  filed 
•     with  the  town  clerk,  within  a  reasonable  time  after  they  occur.    But  his 
neglect  to  mark  the  correct  time  of  filing,  will  not  be  fatal. 
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After  the  owner  of  land  has  accepted  the  damages  allowed  for  opening  a 
highway,  it  is  too  late  for  him  or  his  grantee,  to  declare  the  proceedings 
for  opening  it  void. 

This  was  an  action  to  recover  a  penalty  under  the  statute, 
for  obstructing  the  highway.  Plea,  not  guilty.  Jury  waived, 
and  trial  by  the  court,  the  fifth  day  of  March,  1862. 

The  court  found  for  plaintiff,  and  rendered  a  judgment 
against  defendant,  for  the  penalty  of  three  dollars  and  costs. 

Motion  by  defendant  for  new  trial  overruled,  and  decision 
of  the  court  excepted  to  by  defendant. 

Plato  &  Smith,  for  Plaintiff  in  Error. 
J.  H.  Mayborne,  for  Defendant  in  Error. 

Bkeese,  J.  From  all  we  can  discover  by  a  close  inspection 
of  the  record,  it  seems  there  has  been  a  substantial  compliance 
with  the  requirements  of  the  statute,  in  laying  out  and  estab- 
lishing the  road  alleged  to  have  been  obstructed  by  the  plain- 
tiff in  error.  The  law  does  not  require  the  strictest  possible 
compliance  with  all  its  provisions,  but  only  that  there  shall 
be  nothing  omitted  to  be  done  which  is  fundamental. 

JSTo  question  is  made  as  to  the  regularity  of  the  proceedings 
under  the  petition  for  the  road,  and  the  action  of  the  commis- 
sioners of  highways  upon  it,  up  to  May  2,  1859.  On  that  day 
the  commissioners  made  a  view  of  the  proposed  road,  and 
decided  it  should  be  laid  out,  and  fixed  a  time  and  place  for 
hearing  objections  to  it,  due  notice  of  which  was  given,  a 
meeting  had,  objections  heard,  and  on  the  fourth  of  June, 
1859,  a  survey  thereof  was  ordered  to  be  made  by  the  county 
surveyor,  who  made  his  report,  accompanied  by  a  plat  of  the 
survey,  showing  the  courses,  distances  and  names  of  the  ad- 
joining proprietors  of  the  land  through  which  the  road  would 
run.  Whereupon  it  was  ordered  by  the  commissioners,  "  that 
a  road  be  and  the  same  is  hereby  laid  out  and  established 
according  to  said  survey  and  plat  hereunto  annexed,  and  made 
part  of  this  order,  which  is  declared  to  be  a  public  highway, 
four  rods  wide,  the  line  of  said  survey  being  the  centre  of 
said  road."  This  is  dated,  "  1th  day  of  May,  A.  1).  1859," 
and  signed  by  the  commissioners  of  highways. 
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The  controversy  begins  right  here.  The  township  organiza- 
tion law  of  1861,  section  four,  provides  when  the  highway  com- 
missioners shall  determine  to  lay  out  a  new  road  or  alter  an 
old  one,  they  shall  cause  a  survey  to  be  made,  by  a  competent 
surveyor,  who  shall  make  a  report,  etc.;  they  shall  incorporate 
such  report  and  survey,  accompanied  with  the  plat,  in  an 
order  to  be  issued  by  them,  declaring  such  road  so  laid  out  to 
be  a  public  highway;  which  order,  together  with  the  petition, 
shall  be  deposited  with  the  town  clerk,  who  shall  note  the 
time  of  tiling  the  same.     (Scates'  Comp.,  353.) 

This  survey  and  report  must  precede  the  order  of  the  com- 
missioners establishing  the  road,  and,  as  correctly  argued  by 
the  plaintiff  in  error,  an  order  establishing  a  road  before  a 
survey  and  report  were  had,  would  be  illegal  and  void.  The 
plaintiff  in  error,  relying  on  the  date  of  the  order,  establish- 
ing May  4th,  1859,  as  the  true  date,  very  properly  contends 
that  as  the  survey  and  report  was  not  made  until  the  fourth  of 
June,  1859,  the  order  being  first  in  time,  is  null  and  void.  If, 
however,  the  date  of  the  order  can  be  shown  to  be  wrong, 
that  it  should  be  June  4,  1859,  this  objection  falls  to  the 
ground. 

We  think  the  order  bears  intrinsic  evidence  that  it  was 
made  June  4,  and  not  May  4,  1859.  And  why?  Because 
the  second  day  of  May,  1859,  was  fixed  upon  for  hearing 
objections  against  the  proposed  road,  and  the  survey,  which 
is  referred  to  in  the  order  establishing  the  road,  was  not  made 
until  June  4, 1859.  Now  it  is  impossible,  an  order  made  May 
4,  could  refer  to  a  survey  made  one  month  thereafter,  and 
that  survey  be  made  a  part  of  the  order.  The  order  of  the 
commissioners  is  based  on  the  survey  and  report  of  June  4, 
for  it  precedes  the  order,  and  recites,  It  is  therefore  ordered 
and  determined,  that  a  road  be  established,  etc.,  according  to 
said  survey  and  the  plat,  etc. 

Afterwards,  on  the  6th  of  September,  1859,  the  commis- 
sioners of  highways,  as  appears  by  the  record,  proceeded  to 
assess  the  damages  to  the  owners  of  the  land  on  the  route  of 
the  proposed  road,  and  in  their  report,  recite,  "  We,  the  com- 
missioners  of  highways,  in  the   town  of  Blackberry,  in  the 
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county  of  Kane,  having,  on  the  fourth  day  of  June,  1859, 
upon  due  application,  etc.,  laid  out  a  road  as  follows,"  etc. 

It  does  not,  we  think,  admit  of  doubt,  that  May  4  was  in- 
correctly entered  as  the  date  of  the  order  establishing  the 
road,  and  that  it  should  have  been  entered  June  4.  The  fact, 
that  in  the  notice  to  remove  fences,  the  order  is  referred  to  as 
of  May  4,  is  wholly  immaterial,  since  the  mistake  is  so  clearly 
shown. 

It  is  also  objected,  that  this  is  not  a  road  legally  established, 
because  the  report  or  order  of  the  commissioners  declaring  it 
to  be  a  highway,  and  the  petition  for  it,  were  not  filed  in  the 
office  of  the  town  clerk,  in  proper  time,  as  required  by  the 
statute.  The  plaintiff  admits,  that  no  specific  time  is  required 
by  the  statute  within  which  to  file  such  papers,  but  that  it 
must  be  done  immediately,  or  in  a  reasonable  time,  and  a  fail- 
ure in  this  respect  ought  to  be  held  as  an  abandonment  of  the 
road,  and  of  whatever  rights  might  have  been  acquired  by 
the  proceeding. 

It  would  be  quite  a  stringent  rule,  that  should  deprive  the 
public  of  a  highway,  merely  because  one  of  the  county  officers 
had  been  remiss  in  the  performance  of  his  duty.  But  we 
think  the  facts  show,  if  the  plaintiff  is  allowed  to  make  this 
objection,  that  all  the  proceedings  were  on  file  in  a  reasonable 
time  after  they  took  place,  but  by  some  mistake  of  an  incom- 
petent and  careless  clerk,  were  not  marked  filed  at  the  proper 
time.     The  file  mark  is  Sept.  6,  1860. 

The  record  shows,  that  the  assessment  of  damages  for  the 
land  taken  for  this  road,  was  made  Sept.  6,  1859,  and  soon 
thereafter  the  accounts  of  the  claimants  were  audited,  and 
orders  issued  for  the  payment  of  the  damages  to  them,  and 
delivered  as  early  as  December,  1859.  The  town  clerk  was  one 
of  the  board  of  auditors,  and  it  seems  reasonable  to  suppose 
that  all  the  papers  in  the  case  must  have  been  before  the  board, 
as  the  clerk  states  he  made  a  record  of  them,  and  they  had  not 
been  out  of  his  hands  for  a  year  and  a  half  before  he  gave 
them  up  to  Mr.  Kockwell.  ISTow,  it  is  quite  probable,  the  date 
Sept.  6,  1860,  should  be  Sept.  6,  1859.  This  clerk  seems  to 
be  rather  careless  in  the  discharge  of  his  duties,  for  a  notice 
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dated  May  18,  1860,  by  the  road  commissioners,  and  served 
on  the  plaintiff  in  error,  is  marked  filed  by  him  April  18,  one 
month  before  it  issued. 

But  we  do  not  think  the  plaintiff  in  error  is  in  a  position  to 
take  advantage  of  this  delay  if  there  be  any,  in  filing  the 
papers,  since  the  fact  is,  that  the  then  owner  of  the  land  taken 
for  the  road,  received,  on  the  assessment  of  the  damages,  the 
sum  of  eighty-five  dollars,  being  the  amount  allowed  to  him 
for  the  right  of  way.  It  is  true,  the  party  receiving  the  money 
had  made  a  colorable  deed  of  the  land  to  his  sons,  but  re- 
mained in  a  position  to  control  it  and  its  proceeds,  notwith- 
standing his  deed.  After  he  had  received  the  damages,  the 
sons  conveyed  the  land  to  the  plaintiff  in  error,  with  the  in- 
cumbrance of  this  road  upon  it.  He  cannot  be  permitted  to 
say  now,  that  the  proceedings  were  void,  as  his  grantor  has 
been  paid  in  money  for  so  much  of  the  land  as  is. occupied  by 
the  road. 

When  the  damages  were  paid  to  the  owners,  this  became  a 
public  highway,  and  they  were  paid  early  in  1860.  From 
that  time,  parties  obstructing  it  were  liable  to  a  prosecution, 
after  being  notified  to  remove  the  obstruction. 

In  this  case,  several  notices  to  that  end  were  given  the  de- 
fendant by  the  commissioners  of  highways — the  first,  on  the 
18th  of  May,  1860,  and  another  on  the  31st  December,  1861, 
which  were  disregarded  by  him,  he  claiming  that  the  road 
was  never  legally  established.  We  have  come  to  a  different 
conclusion,  and  therefore  affirm  the  judgment  rendered  againt 
him  by  the  Circuit  Court. 

Judgment  affirmed. 


Thomas  L.  Forest  et  aL,  Plaintiffs  in  Error,  v.  Ed- 
ward I.  Tinkham  et  al.,  Defendants  in  Error. 

ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

A  chattel  mortgage,  not  acknowledged  and  recorded,  though  obligatory 
upon  the  parties  to  it,  is  void  as  to  third  persons. 
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This  is  a  suit  in  equity,  brought  by  the  plaintiffs  Forest  to 
enforce  the  payment  of  a  chattel  mortgage,  alleged  to  have 
been  given  by  Carl,  Fabian  &  Co.,  to  secure  a  debt  of  $5,000, 
with  interest,  payable  to  the  Forests,  April  1st,  1861. 

The  Superior  Court,  on  the  hearing,  dismissed  the  bill,  and 
this  is  assigned  for  error. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

"W".  T.  Burgess,  for  Plaintiffs  in  Error. 

Arrington  &  Dent,  and  C.  C.  Bonney,  for  Defendants 
in  Error. 

Walker,  J.  The  mortgage  executed  by  Carl,  Fabian  & 
Ellis,  to  secure  the  payment  of  a  debt  which  they  owed  to 
Forest,  was  not  acknowledged  before  a  justice  of  the  peace  of 
the  precinct  in  which  either  of  them  resided.  It  was  not  re- 
corded, nor  had  Forest  acquired  possession  of  the  property, 
when  Tinkham  and  Ambler  purchased  of  Carl,  Fabian  & 
Ellis.  Failing  in  these  requirements,  whilst  it  was  binding 
upon  the  parties  to  it,  yet  it  was  void  as  to  third  persons. 
But  it  is  insisted  that  the  evidence  shows,  that  Tinkham  and 
Ambler,  at  the  time  they  made  the  purchase,  not  only  recog- 
nized its  validity,  but  agreed  to  pay  it  as  a  part  of  the  consid- 
eration of  the  purchase.  It  appears  from  the  evidence  of 
Clarkson,  that  while  the  negotiation  for  the  purchase  was  pro- 
gressing, that  Fabian  produced  from  his  pocket  the  mortgage, 
from  Fabian,  Carl  &  Ellis,  to  Forest,  and  Fabian  stated  that 
the  paper  amounted  to  nothing,  or  had  no  validity,  or  used 
language  of  that  purport,  and  also  stated  that  it  had  been 
given  to  him  by  Forest  to  be  canceled,  and  commenced  tear- 
ing off  the  signatures  to  the  instrument,  when  Ellis  remon- 
strated, and  he  desisted.  This  witness  states,  that  he  then 
distinctly  understood  from  the  makers,  that  the  mortgage  had 
no  validity  as  a  lien  on  the  property.  That  the  purchase  of 
the  property  by  Tinkham  and  Ambler  was  predicated  upon 
that  understanding;  and  this  evidence  stands  uncontradicted. 

Clarkson  also  testifies,  that  after  the  terms  of  the  purchase 


APRIL  TERM,  1862.  143 


Forest  et  id.  v.  Tinkham  el  al. 


had  been  agreed  upon.  Baker  came  in,  and  witness  stated  them 
in  detail.  In  doing  so,  he  spoke  of  the  mortgage  of  about 
$5,000,  given  to  secure  the  purchase  money,  which  Tinkham 
&  Co.  expected  to  take  care  of  and  to  pay.  That  he  did  not 
mention  the  Forest  mortgage,  but  that  Baker  or  Ellis  spoke 
of  it,  and  Baker  requested  to  see  it.  That  witness  replied, 
that  Tinkham  &  Co.  knew  of  it,  and  that  it  would  take  care 
of  itself ;  that  if  it  was  valid  they  would  have  to  pay  it. 
This  witness  thinks  that  this  was  about  all  that  was  said  after 
Baker  came  in  accompanied  by  Ellis.  Tree  states  in  his  evi- 
dence, that  Carl  expressed  surprise  at  the  existence  of  this 
mortgage,  and  denied  having  executed  it,  but  said  that  he  had 
once  signed  a  blank,  for  the  purpose  of  being  filled  up  as  a 
chattel  mortgage.  That  during  the  conversation,  Fabian,  in 
various  ways,  stated  that  the  mortgage  was  of  no  validity. 
This  witness  also  states,  that  during  the  interview,  he  knew  of 
no  proposition  in  reference  to  that  mortgage. 

Opposed  to  this  evidence  is  that  of  Baker  and  Ellis.  The 
former  was  the  attorney  of  Fabian  and  Ellis,  and  was  present 
to  protect  their  interest,  at  the  interview  spoken  of  by  Clark- 
son  and  Tree.  He  states,  particularly,  that  Clarkson  stated 
that  Tinkham  and  Ambler,  in  purchasing  the  property,  would 
have  to  discharge  other  and  prior  incumbrances  upon  the 
property.  That  the  Forest  mortgage  was  spoken  of  as  one 
of  them.  That  it  was  not  recorded,  but  they  knew  all  about 
it.  That  he  spoke  of  another  mortgage  on  the  same  property 
for  a  like  sum.  That  Clarkson  and  Ambler,  in  estimating  the 
cost  of  the  property,  included  both  sums. 

Ellis,  one  of  the  members  of  the  firm  of  Carl,  Fabian  & 
Ellis,  and  one  of  the  makers  of  the  mortgage,  testifies  that  he 
was  present  at  the  interview  spoken  of  by  the  other  witnesses. 
He  says,  the  debt  to  Forest  was  just,  and  that  he  made  it  a 
point  in  the  sale  that  it  should  be  paid,  and  refused  to  proceed 
with  the  arrangement,  unless  that  was  conceded.  That  such 
was  the  arrangement  when  the  sale  was  consummated. 

This  evidence  is  conflicting,  and  each  side  is  supported  by 
the  same  number  of  witnesses,  apparently  equally  intelligent, 
with  equal  opportunities  to  be  informed.     Ellis  obviously  has 
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an  interest,  to  the  extent  of  the  Forest  debt,  in  establishing 
the  liability  of  Tinkharn  and  Ambler  to  pay  this  money.  His 
firm  owes  the  money,  and  if  the  liability  is  fixed  upon  Tink- 
harn and  Ambler  to  pay  it,  as  a  part  of  the  purchase-money 
for  goods,  it  will  discharge  Ellis  and  his  partners  from  its 
payment.  Having  such  an  interest,  we  can  see  that  he  would 
have  a  strong  desire  to  see  Tinkharn  and  Ambler  held  liable. 
This  desire  would  of  course  induce  him  to  notice  and  remem- 
ber anything  that  was  said,  even  detached  portions  of  the 
conversation,  which  might  be  construed  into  a  liability  on 
their  part.  But  in  no  event  can  his  evidence,  biased  as  it 
most  likely  is  by  so  important  an  interest,  have  accorded  to  it 
the  same  weight  as  if  he  was  indifferent  to  the  event  of  the 
suit. 

The  other  witnesses  to  this  point  are  attorneys,  present  at 
the  time,  to  protect  the  interest  of  their  respective  clients. 
Clarkson,  from  his  evidence,  seems  to  have  been  as  fully  ac- 
quainted with  all  the  circumstances  surrounding  the  transac- 
tion as  any  person  connected  with  the  arrangement.  He  says, 
Ambler  agreed  to  pay  the  mortgage  given  to  secure  the  pur- 
chase-money, and  said  he  would  have  to  pay  Forest,  if  his 
mortgage  was  valid.  Clarkson  made  the  proposition,  and  as 
he  had  learned  what  his  clients  were  willing  to  give,  and  had 
considered  the  effect  of  the  proposition  before  it  was  made,  it 
must  be  supposed  he  was  informed  as  to  all  particulars.  On 
the  other  hand,  Baker  only  heard  the  proposition  made  and 
may  not  have  observed  the  qualification  annexed,  that  they 
would  have  to  pay  it,  "  if  it  was  valid."  Clarkson's  testimony 
seems  to  be  more  connected  and  full  than  that  of  the  others, 
evincing  a  more  retentive  memory.  He  is  also  supported  by 
the  evidence  of  Tree,  when  he  says  he  was. present  and  heard 
no  proposition  that  this  mortgage  should  be  paid.  Whilst  the 
evidence  is  of  that  character  which  leaves  the  mind  in  doubt, 
still  it  is  not  of  that  character  which  requires  that  the  decree 
of  the  court  below  should  be  disturbed.  Jt  is  therefore 
affirmed. 

Decree  affirmed. 
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James  Funk,  Appellant,  v.  Rosell  M.  Hough  et  al.y 

Appellees. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  return  to  a  summons  which  recites,  "  Executed  this  writ  by  reading  it  tO' 
the  within  named  A  B,  May  8,  18.61,"  is  sufficient. 

A  promise  for  a  promise  is  a  sufficient  consideration  upon  which  to  found, 
an  action. 

Where  two  acts  are  to  be  done  at  the  same  time,  like  selling  and  delivering, 
and  receiving  and  paying,  in  an  action  for  non-delivery,  it  is  only  neces- 
sary for  the  plaintiff  to  aver  and  prove  a  readiness  to  pay,  whether  the 
other  party  was  at  the  place,  ready  to  deliver,  or  not. 

This  was  an  action  of  assumpsit,  brought  by  the  defendants 
here,  as  plaintiffs  below,  to  recover  against  the  plaintiff  here,, 
as  defendant  below,  upon  a  special  contract  for  the  pur- 
chase and  sale  of  cattle.  Judgment  by  default  was  rendered 
against  the  defendant  below  for  $2,192.50  damages,  besides 
costs.  From  this  judgment  the  defendant  below  appealed  to 
this  court.  The  defendant  below  resided  in  McLean  county, 
and  a  summons  in  the  usual  form  was  issued  to  McLean 
county;  said  summons  was  returned  and  filed,  with  a  sheriff's 
return  indorsed  thereon  in  words  and  figures  as  follows: 

Executed  this  writ,  by  reading  it  to  the  within  named  James  Funk,  May 
8th,  1861.  JOHN  S.  ROUTT,  Sheriff. 

By  Geo.  Parke,  Deputy, 

Upon  this  return  defendant  below  was  defaulted. 

The  declaration  contains  two  special  counts,  and  the  money 
counts. 

The  first  special  count  alleges  that  the  plaintiffs  below,  on 
the  15th  of  October,  1860,  bargained  with  the  defendant  below 
for,  and  promised  to  buy  and  receive  of  said  defendant,  one 
hundred  head  of  good  stall-fed  beef  cattle,  to  be  delivered  to 
said  plaintiffs,  in  Chicago,  during  the  month  of  January  then 
next,  and  for  which  the  said  plaintiffs,  on  delivery  of  said 
cattle  as  aforesaid,  were  to  pay  said  defendant  at  the  rate  of 
five  cents  and  three-fourths  of  a  cent  per  pound  net,  or  three 
cents  per  pound  gross,  at  the  option  of  the  said  defendant. 
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That  the  said  plaintiffs  afterwards  advanced  to  said  defendant, 
upon  the  said  contract,  $1,705,  and  that  the  said  plaintiffs 
"  were  ready  and  willing  to  accept  and  receive"  said  cattle, 
"  and  to  pay  for  the  same  the  balance  of  such  purchase  price 
therefor,  at  any  time  during  said  month  of  January."  That 
the  said  defendant  did  not,  during  the  said  month  of  January, 
or  at  any  time,  deliver  the  said  cattle,  etc. 

The  second  count  alleges,  that  the  said  defendant,  on  the 
20th  of  October,  1860,  agreed  to  sell,  and  plaintiffs  agreed  to 
buy  and  purchase,  one  hundred  head  of  fat  cattle,  to  be  deliv- 
ered by  defendant  on  or  before  the  15th  day  of  February 
then  next,  to  be  paid  for  by  said  plaintiffs  "  at  the  delivery  of 
said  cattle,"  at  the  rate  of  five  and  three-fourths  cents  per 
pound  net,  or  three  cents  per  pound  gross,  at  the  option  of 
said  defendant.  The  plaintiffs  afterwards,  on  the  9th  day  of 
November,  1860,  advanced  on  said  contract  $1,705.  That 
said  plaintiffs  "  then  and  there,  and  thenceforth,  until  and  on 
said  15th  day  of  February  then  next,  that  is  to  say,  on  the 
15th  day  of  February,  1861,  at  said  county,  were  ready 
and  willing  to  accept  and  receive  said  cattle,  and  to  pay  for 
the  same  at  the  rate  and  price  aforesaid,  on  the  delivery 
thereof,"  etc. 

That  the  defendant  did  not  deliver  the  said  cattle,  etc. 

Damages  were  assessed  by  the  court,  and  final  judgmenl 
rendered  for  the  sum  above  stated. 

The  following  are  the  errors  assigned: 

The  sherifPs  return  to  the  summons  upon  which  the  de- 
fault was  entered,  is  not  sufficient;  it  does  not  state  with  suffi- 
cient certainty  the  time  of  service  of  such  summons. 

The  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant below,  by  reason  of  the  insufficiency  of  the  sherifPs  return 
to  the  summons. 

The  first  special  count  of  the  declaration  is  bad  in  substance, 
and  states  no  cause  of  action. 

The  second  special  count  of  said  declaration  is  bad  in  sub- 
stance, and  states  no  cause  of  action. 

The  judgment  is  against  law. 


Fakwell  &  Smith,  for  Appellant. 
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The  sheriff's  return  to  the  summons  is  insufficient.  It  does 
not  with  sufficient  certainty  state  the  time  of  service.  Ogle 
v.  Coffey,  1  Scam.,  239;  Bancroft  v.  Speer,  24  111.,  227. 

The  two  special  counts  in  the  declaration  are  radically  de- 
fective. They  only  allege  that  the  plaintiffs  below  were  ready 
and  willing  to  pay,  and  fail  to  state  an  offer  or  tender  of  pay- 
ment. As  the  cattle  were  to  be  paid  for  at  or  upon  delivery, 
the  plaintiff  cannot  recover  without  averring  and  proving  an 
offer  or  tender  of  payment.  Davis  v.  Wiley,  3  Scam.,  234; 
Johnson  v.  Wygant,  11  Wend.,  48;  Williams  v.  Ilealey,  3 
Denio,  363. 

Arrington  &  Dent,  for  Appellees. 

We  respectfully  submit,  that  there  was  no  defect  or  uncer- 
tainty in  the  sheriffs  return.  Whether  the  date  named  in  it 
be  taken  to  refer  to  the  date  of  the  service  or  of  the  return  of 
the  writ  by  the  officer,  it  shows  that  service  was  had  more 
than  ten  days  before  the  term. 

In  24  111.,  228,  His  Honor  Judge  Walker  said:  "  Had  he" 
(the  sheriff)  "returned  that  he  had  served  it "  (the  writ)  "  on 
the  defendant,  or  employed  any  language  from  which  we  could 
have  seen  that  such  was  the  fact,  the  return  would  have  been 
sufficient."  The  objection,  then,  for  which  that  return  was 
held  bad,  does  not  apply  here. 

In  1  Scam.,  239,  the  return  was:  "Executed  Oct.  18,  1832, 
as  commanded  within;"  and  this  did  not  show  the  manner  of 
making  the  service. 

The  two  special  counts  objected  to  were  good.  They  set 
out  a  consideration  for  the  appellant's  promise,  namely,  the 
promise  and  agreement  of  appellees  to  buy,  receive  and  pay 
for  the  hundred  head  of  steers  which  appellant  agreed  to  sell 
and  deliver  to  them. 

They  further  show  that  the  appellees  paid  a  part  of  the 
purchase  price,  and  were  ready  and  willing  to  take  and  receive 
the  cattle,  and  pay  for  them  according  to  the  contract;  and 
that  the  appellant  had  notice  of  this,  but  refused  to  deliver  the 
cattle  or  return  the  amount  paid  him.  Hough  v.  Rawson,  17 
111.,  588,  590,  591.     See  also,  1  Chit.  PL  *327. 
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The  cases  cited  by  the" appellant's  counsel  are  cases  where 
the  performance  of  the  defendant  depended  on  prior  per- 
formance of  the  plaintiff,  as  to  convey  land,  exhibit  an  unin- 
cumbered title  to  land,  or  perform  certain  services. 

Here  the  defendant  was  to  perform  the  first  act.  (Yide  5 
Gilm.,  315.)  In  this  case,  the  contract  of  the  defendant  being 
to  deliver  the  cattle  on  or  before  a  certain  day,  this  was  a  con- 
dition precedent  on  his  part.     1  Pars,  on  Cont.,  418,  449. 

"  In  an  action  for  non-delivery  (of  goods),  the  buyer  (plain- 
tiff) need  only  aver  that  he  was  ready  and  willing  to  receive 
and  pay  for  them,  and  a  refusal  to  deliver,  without  averring 
an  actual  tender."  4  Robinson's  Practice,  293,  295;  Kemble 
v.  Mills,  1  Mann.  &  Gr.  757;  Be  Medina  v.  Norman,  9  Mees. 
&  Wels.,  820;  Porter  v.  Rose,  16  Johns.  Rep.,  209. 

Beeese,  J.  Two  questions  are  made  on  this  record.  First, 
as  to  the  sufficiency  of  the  sheriff's  return  to  the  summons, 
and,  second,  the  sufficiency  of  the  special  counts  in  the  decla- 
ration. 

The  objection  taken  to  the  sheriff's  return  in  this  case,  has 
been  so  frequently  made  of  late,  that  we  took  occasion,  at  the 
last  term  of  this  court  in  the  Second  Division,  to  review  all 
the  cases  on  the  point,  with  reference  to  the  statutory  require- 
ment, and  arrived  at  the  conclusion,  that  a  return,  like  this 
now  before  us,  was  a  good  and  sufficient  return,  and  a  literal 
and  strict  compliance  with  the  statute.  Carriker  v.  Ander- 
son, 27  111.,  358. 

The  objections  taken  to  the  special  counts,  are  not  tenable, 
In  both  of  them,  a  consideration  for  the  defendant's  promise 
is  formally  set  out;  which  was,  the  promise  and  agreement  of 
the  plaintiffs  to  receive  and  pay  for  the  cattle,  which  the  de- 
fendant agreed  to  deliver;  that  they  had  paid  a  part  of  the 
price,  and  were  ready  and  willing  to  take  the  cattle  and  pav 
for  them,  according  to  the  contract,  of  which  the  defendant 
had  notice,  but  refused  to  deliver  the  cattle  or  return  the 
money  paid  on  them. 

Promise  for  promise  is  a  good  consideration  everywhere. 
The  performance   of  the   defendant   did   not   depend  on  the 
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prior  performance  of  the  plaintiffs.  They  were  passive,  only 
to  act  when  the  defendant  should  deliver  the  cattle.  The 
delivery  of  the  cattle,  on  or  before  a  certain  day,  was  a  condi- 
tion precedent  to  the  performance  of  any  act  by  the  plaintiffs. 
When  two  acts  are  to  be  done  at  the  same  time,  as  where  one 
agrees  to  sell  and  deliver,  and  the  other  agrees  to  receive  and 
pay,  in  an  action  for  the  non-delivery,  it  is  only  necessary  for 
the  plaintiff  to  aver  and  prove  a  readiness  to  pay  on  his  part, 
whether  the  other  party  was  at  the  place  ready  to  deliver  or 
not.     Porter  v.  JRose,  12  Johns.,  208.     That,  is  this  case. 

Here  the  contract  was  to  deliver  the  cattle,  by  a  certain  day, 
at  Chicago,  the  defendant  having  the  option  to  be  paid  as  for 
gross  weight  or  for  net  weight.  The  plaintiffs  could  not  pay 
or  tender  the  money,  until  the  weight,  either  gross  or  net,  was 
ascertained,  and  that  could  be  known  only  on  delivery.  All 
this  was  precedent  to  the  payment  or  tender  of  the  money. 
Hough  v.  Rawson,  17  111.,  588. 

The  cases  cited  by  appellant's  counsel,  have  no  application 
to  the  case  made  by  these  special  counts.  They  are  cases 
where  the  first  act  to  be  done  was  to  be  by  the  plaintiff. 

Here,  the  first  act  to  be  done  was  to  be  performed  by  the 
defendant,  and  his  option  determined  as  to  the  weight.  The 
plaintiffs  could  not  act  until  those  acts  were  done. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  Lord  etal.,  Appellants,  v.  Samuel  Favorite, 

Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  person  taking  a  note  which  is  past  due,  must  meet  all  objections  that 
could  be  urged  against  it,  in  the  hands  of  the  original  payee.  Caveat 
emptor  applies  to  such  a  note. 

This  is  a  suit  by  Favorite,  as  indorsee  of  the  note  of  Lord 
&  Smith,  appellants,  dated  18th  April,  1861,  payable  to  order 
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of  Wahl  Brothers,  two  months  after  date,  for  $589,  and  in- 
dorsed in  blank  by  ""Wahl  Bros." 

The  defendant  plead  the  general  issue,  and  gave  notice  as 
follows : 

"Take  notice,  that  the  above  named  defendants,  on  the  trial 
of  this  cause,  will  give  in  evidence,  and  insist  that,  at  the 
time  when  the  note  sued  upon  in  this  cause  became  due  and 
payable,  and  for  a  long  time  before,  and  for  a  long  time  there- 
after, it  was  the  property  of  Francis  A.  Hoffman,  Otto 
Gelpcke,  and  Alexander  Siller,  doing  business  in  the  city  ot 
Chicago,  under  the  name  and  style  of  Hoffman  &  Gelpcke, 
and  in  their  actual  possession  and  control;  and  on  the  day  of 
payment  of  said  note,  and  while  the  same  was  still  owned  and 
possessed  by  the  said  Hoffman  &  Gelpcke,  the  said  defend- 
ants then  being,  and  for  a  long  time  before  having  been,  the 
owners,  and  having  the  actual  possession  of  a  certain  paper, 
commonly  called  a  certificate  of  deposit,  in  words  and  figures 
substantially  as  follows,  to  wit: 


$740.37.  Chicago,  April  22,  1861.  No.  27291. 


Buell,  Hill  &  Granger  have  deposited  with  us  seven  hundred  and  forty 
and  thirty-seven  one-hundredths  dollars,  in  currency,  payable  on  return  here- 
of to  the  order  of  J.  H.  Lester. 

HOFFMAN  &  GELPCKE. 
Indorsed  as  follows; 

Pay  Buell,  Hill  &  Granger,  or  order. 

J.  H.  LESTER. 
Pay  Lord  &  Smith,  or  order. 

BUELL,  HILL  &  GRANGER. 

"  Under  and  by  virtue  of  which  said  certificate,  and  the 
said  indorsements,  the  said  defendants  were  entitled  to  have 
and  demand  of  said  Hoffman  &  Gelpcke,  the  said  sum  of 
$740.37,  and  that  sum  being  then  and  there  due  to  said  de- 
fendants, from  the  said  Hoffman  &  Gelpcke,  the  said  defend- 
ants  then  and  there  applied  to  the  said  Hoffman  &  Gelpcke, 
and  showed  them  the  said  certificate,  so  as  aforesaid  indorsed, 
and  offered  and  demanded  to  surrender  the  same  to  them,  and 
apply  the  same,  or  so  much  thereof  as  might  be  necessary  to 
pay  the  said  note,  which  the  said  Hoffman  &  Gelpcke  refused 
to  allow.      And  these  defendants  will  further  prove,  that  the 
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said  plaintiff  took  or  procured  the  said  note  from  the  said 
Hoffman  &  Gelpcke  long  after  the  same  became  due  and  pay- 
able, and  after  the  right  of  said  defendants  had  accrued;  and 
that  the  said  Hoffman  &  Gelpcke  now  do,  and  have  ever  since 
that  time,  owed  the  said  sum  of  $740.37,  to  the  said  defend- 
ants, which  sum  is  still  due  and  unpaid,  and  that  the  said 
defendants  will  set  off  and  allow,  on  the  trial  of  this  cause,  so 
much  of  the  said  sum  of  $740.37,  against  the  said  demand  of 
the  said  plaintiff  on  said  note,  as  will  be  sufficient  to  satisfy 
and  discharge  the  same,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

"And  the  said  plaintiff  will  take  further  notice,  that  on  the 
trial  of  this  cause,  the  said  defendants  will  prove  and  insist, 
that  whatever  right  the  said  plaintiff  has  in  said  note,  if  he 
has  any  right  therein,  was  acquired  after  the  same  became 
due;  and  that  at  the  time  when  the  same  so  became  due,  and 
while  the  same  was  the  property  of  Hoffmann  &  Gelpcke, 
through  whom  the  said  plaintiff  procured  the  same,  the  said 
Hoffman  &  Gelpcke  were,  and  ever  since  have  been,  and  still 
are,  indebted  to  the  said  defendant  in  the  further  sum  of 
$740.37,  upon  a  certain  certificate,  commonly  called  a  certifi- 
cate of  deposit,  becoming  due  the  22nd  day  of  April,  1861, 
and  payable  in  currency,  on  the  return  of  said  certificate  to 
the  order  of  J.  H.  Lester,  and  duly  indorsed  to  the  said  de- 
fendant before  the  day  of  the  payment  of  said  note;  and  that 
the  said  defendant  will  set  off  and  allow,  on  the  trial  hereof, 
so  much  of  the  said  sum  as  will  be  sufficient  to  satisfy  and 
discharge  such  demand,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided." 

On  the  trial,  the  plaintiff  read  in  evidence  the  following 
note,  and  rested  his  case: 

Chicago,  April  18,  1861. 
Two  months  afterdate,  we  promise  to  pay  to  the  order  of  Wahl  Brothers, 
five  hundred  and  eighty-nine  dollars,  at  Western  Marine   Bank,  value  re- 
ceived. LORD  &  SMITH. 
Indorsed,  Wahl  Bros. 

Tiie  defendant  then  offered  to  prove,  by  two  witnesses,  all 
the  facts  set  forth  in  the  notice;  and  also  offered  the  certifi- 
cate of  deposit,  mentioned  in  the  notice,  and  that  on  the  day 
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the  defendant  offered  to  Hoffman  &  Gelpcke  as  set  out  in 
the  notice,  there  was  posted  in  their  (H.  &  G.'s)  bank,  a  notice 
that  bills  of  all  Illiiiois  banks  would  be  taken  in  payment  of 
notes  due  them. 

The  testimony  was  objected  to  by  plaintiff,  and  objection 
was  sustained  by  the  court,  and  defendants  excepted. 

The  jury  then  found  a  verdict  for  plaintiff,  for  $606.08, 
being  twenty-four  cents  in  excess  of  the  principal  and  interest 
on  the  note. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds:  The  court  improperly  excluded  testimony  offered 
by  defendants;  the  verdict  was  against  the  evidence;  and  the 
damages  are  excessive. 

The  motion  was  overruled,  and  judgment  entered  for 
amount  of  verdict,  and  appeal  taken. 

The  errors  assigned  are,  that  the  court  below  erroneously 
excluded  the  testimony  of  the  defendants,  and  that  the  verdict 
was  for  more  than  the  amount  of  the  note  and  interest. 

Hurd,  Booth  &  Potter,  for  Appellants. 

Cited,  5  Johns.,  356;  4  Mass.,  372;  Chitty  on  Bills,  98,  119; 
1  Camp.,  383;  3  T.  R,  81;  Caines,  372;  11  Johns.,  510. 

Arrington  &  Dent,  for  Appellee. 

Cited,  Boot  v.  Irwin,  18  111.,  147. 

This  was  a  question  depending  upon  statutory  law,  and  the 
ruling  just  cited  involved  a  construction  of  both  the  19th  sec. 
of  chap.  83  of  the  Rev.  Stat,  of  1845,  and  the  8th  sec.  of 
chap.  73  of  the  same  statutes. 

The  English  rule  is  thus  stated:  "A  party  taking  an  over- 
due bill  or  note,  takes  it  subject  to  the  equities  to  which  the 
party  delivering  the  paper  to  him  was  subject,  but  with  this 
restriction,  that  the  equities  must  be  such  as  arise  out  of  the 
bill  or  note  transaction  itself,  and  hence  he  is  not  subject  to  a 
set-off  in  respect  to  a  debt  due  from  the  indorser  to  the  maker 
of  the  note,  arising  out  of  collateral  matters."  Chitty  on 
Bills,  12th  Am.  ed.,  p.  220;  Bar  rough  v.  Moss,  10  B.  &  C, 
p.  558;  5  M  &  R,  p.  296. 
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In  the  second  place,  it  may  be  remarked,  that  the  claim  of 
Lord  &  Smith  against  Hoffman  &  Gelpcke,  does  not  appear 
to  have  been  in  a  condition  to  constitute  the  subject  of  a  set- 
off, even  if  the  note  had  been  sued  by  the  latter.  To  be  a 
matter  of  set-off,  a  debt  must  be  completely  due  and  in  arrear 
at  the  bringing  of  the  action.     1  Chit.  PL,  572. 

Walker,  J.  It  will  not  be  contested,  that  a  person  taking 
a  note,  after  its  maturity,  receives  it  subject  to  all  equities 
existing  between  former  parties  to  the  instrument,  whether  they 
are  or  not  apparent  on  the  note.  It  is  dishonored  by  not 
being  taken  up  at  its  maturity.  It  comes  to  him  tainted  with 
suspicion,  and  he  is  put  upon  inquiry  as  to  the  rights  of  the 
former  holders,  and  the  real  and  not  the  apparent  liability  of 
the  makers.  He  takes  it  precisely  as  it  was  held  by  those 
from  whom  he  acquires  his  title.  The  maxim  caveat  emptor, 
applies  in  such  a  case.  If  the  offer  of  the  makers  in  this  case, 
then,  gave  them  a  defense  to  the  note,  all  persons  subsequently 
receiving  it,  took  it  subject  to  the  same  right.  If  the  propo- 
sition of  the  makers  to  discharge  the  note  after  its  maturity 
with  the  certificate  of  deposit,  which  they  held  on  the  payees 
and  before  they  parted  with  the  note,  constituted  a  satisfaction, 
the  liability  of  the  makers  has  not  been  revived. 

It  will  be  conceded,  that  if  the  payees  had  instituted  this 
suit,  the  makers  could  have  availed  themselves  of  this  defense. 
Or  had  they  sued  for  the  use  of  the  present  holder,  that  the 
defense  would  have  been  available.  It  was  held  by  this  court, 
in  the  case  of  Copps  v.  Graham,,  14  111.,  198,  that  a  payment 
made  by  the  maker,  on  a  note  transferred  after  its  maturity, 
although  not  indorsed,  might  be  set  up  against  a  subsequent 
holder,  although  without  notice  at  the  time  of  his  purchase. 
Again,  in  the  case  of  Wright  v.  Taylor,  3  Gilm.,  195,  it  was 
held,  that  where  a  note  was  transferred  to  the  bank  by  the 
payee,  and  afterwards  taken  up  by  him  at  its  maturity,  with 
paper  of  the  bank  worth  but  twenty-six  cents  on  the  dollar, 
the  maker  thereby  acquired  the  right  to  discharge  the  note  in 
the  same  kind  of  funds.  The  court  say,  that  had  the  bank 
assigned  the  note  to  a  stranger,  its  assignee  would  have  sue- 
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ceeded  to  its  rights,  subject  to  every  equity  existing  beeween 
it  and  the  maker. 

In  the  first  of  these  cases,  there  was  no  indorsement  by  the 
makers  on  the  note,  to  put  the  purchaser  on  inquiry  through 
whose  hands  it  had  passed,  to  enable  him  by  inquiry  to  ascer- 
tain the  equities  existing  between  the  maker  and  those  who 
had  owned  it,  and  yet  he  was  bound  by  the  payment  to  a  pre- 
vious holder.  In  the  latter  case,  the  maker's  right  to  pay  the 
note  in  the  depreciated  paper  of  the  bank,  attached  when  it 
became  the  purchaser,  and  after  its  maturity,  the  right  could 
not  be  defeated  by  assignment.  In  both  cases,  the  holders 
took  the  instrument,  precisely  as  it  was  held  at  maturity,  sub- 
ject to  the  same  legal  or  equitable  defenses.  In  what  consists 
a  difference  in  principle,  between  those  cases  and  the  one 
under  consideration?  We  are  able  to  perceive  none,  and 
think  they  must  control  this. 

It  was  urged,  that  the  case  of  Root  v.  Irwin,  18  111.,  147, 
announces  a  different  rule.  In  that  case,  Irwin,  the  maker, 
held  a  note  on  Newby,  at  the  time  he  became  a  purchaser  of 
Irwin's  note.  The  court  say,  it  does  not  appear  the  maker 
ever  knew  that  Newby  was  the  holder,  during  the  time  it  was 
held  by  him,  or  previous  to  the  time  when  he  had  notice  that 
it  was  transferred  to  Root.  It  is  also  said,  that  the  plea  does 
not  disclose  the  fact  that  the  maker  held  the  note  against  the 
intermediate  indorsee,  whilst  it  was  in  his  hands.  In  this 
case,  it  does  appear  that  the  makers  knew  that  the  payees  held 
the  note,  whilst  they  had  the  claim  against  the  payee.  And 
it  appears,  that  after  the  maturity  of  the  note,  they  held  the 
certificate,  and  offered  to  set  it  off  after  the  note  became  due. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Edwin    K.    Lester    et  al.,   Appellants,  v.    Herrick 
Stevens  et  al.,  Appellees. 

APPEAL  FROM  OGLE. 

Where  there  are  four  defendants  and  a  plea  to  the  jurisdiction  alleges  that 
only  two  of  them  are  residents  of  the  county  where  the  proceedings  were 
had,  without  stating  the  residence  of  the  other  two,  it  is  a  bad  plea. 

Such  a  plea,  averring  that  two  is  a  major  part  of  four,  does  not  conclusively 
establish  that  fact. 

A  bill  which  is  not  to  stay  proceedings  at  law,  but  looks  to  other  relief,  the 
stay  of  proceedings  being  auxiliary  only  to  the  other  relief  sought,  may  be 
filed  elsewhere  than  in  the  county  where  the  judgment  was  had. 

A  demurrer  should  not  be  filed  to  a  defective  plea  to  the  jurisdiction;  the 
proper  practice  is  to  set  down  the  plea  for  hearing,  when  its  sufficiency 
will  be  considered. 

This  was  a  bill  in  chancery,  filed  by  appellants  against  ap- 
pellees. The  statements  of  the  bill  are  as  follows:  That 
Lester,  being  pressed  for  money,  and  being  desirous  to  nego- 
tiate a  loan,  entered  into  a  corrupt  and  usurious  agreement 
with  defendant  Stevens,  who  is  now  and  was  then  a  resident 
of  Chicago,  and  it  was  then  usuriously,  corruptly,  and  against 
the  form  of  the  statute,  agreed  between  said  Lester  and  Ste- 
vens, that  Stevens  should  lend  to  Lester  $2,000 ;  that  Lester 
should  pay  therefor  twenty  per  cent,  per  annum,  and  should 
pay  the  expenses  of  an  agent  to  be  sent  to  Ogle  county,  to  in- 
vestigate the  title  to  the  property  offered  as  security;  and  in 
pursuance  of  the  arrangement  between  them,  Lester  gave  his 
note  to  Stevens  for  $2,200,  and  received  a  loan  of  $1,890,  less 
the  expenses  of  the  agent  aforesaid;  and  that  the  balance  of 
the  note  was  usurious  interest,  and  that  the  said  Stevens  did 
retain  a  greater  rate  of  interest  than  was  agreed  upon,  to-wit, 
twenty-eight  per  cent. ;  that  Lester  has  paid  on  said  note,  May 
2,  1856,  $110;  Nov.  2,  1856,  $330;  May  2,  1857,  $110;  Nov. 
2,  1857,  $330. 

November  2,  1858,  it  was  agreed  between  Stevens  and 
Lester  that  the  amount  due  on  the  note  of  $2,200  should  be 
computed  with  semi-annual  interest  at  ten  per  cent.,  and  with 
the  agent's  commission,  should  amount  to  three  thousand  dol- 
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lars,  and  thereupon  the  said  Stevens  computed  the  amount  as 
follows : 

Original  note,         ....  .     $2,200.00 

Six  months'  interest  to  Nov.  2,  1858,  unpaid         -  110.00 

Interest  on  the  $110,  at  twenty  per  cent.,  from  May 

1  to  Nov.  1,  1858,  ....  H.OO 

Money  received  from  Stevens,  less  agent's  commis- 
sion of  $31,  .....      250.00 
To  the  above  amount  was  added  ten  per  cent.,         -         257.00 
And  six  months'  interest  paid  in  advance,     -  -     141.00 


$3,000.00 

For  the  loan  of  $1,890,  for  the  period  of  three  years,  Lester 
paid  $880,  and  at  the  end  of  said  period,  with  the  additional 
loan  of  $281,  he  was  in  debt  to  Stevens  $3,000,  making  a  rate 
of  interest  of  over  thirty  per  cent,  per  annum. 

November  2,  1858,  in  order  to  carry  out  the  last  corrupt 
and  usurious  agreement,  Lester  gave  Stevens  his  note  for 
$3,000;  the  note  was  made  payable  to  Jacob  P.  Willard, 
which  fact  Lester  did  not  know  until  after  the  execution  and 
delivery  of  the  note.  Willard  never  had  any  interest  in  said 
note.  The  whole  consideration  moved  from  Stevens,  who 
inserted  the  name  of  Willard  in  the  note,  without  calling  the 
attention  of  Lester  to  the  fact,  for  the  purpose  of  preventing 
Lester  interposing  any  legal  defense  to  the  note. 

On  the  same  day,  Lester  executed  and  delivered  to  Stevens 
a  trust  deed,  upon  the  west  half  of  the  south-east  quarter  of 
Section  31,  Township  42,  Range  10  east  of  the  third  principal 
meridian,  to  secure  the  payment  of  the  $3,000  note.  Said 
trust  deed  ran  to  one  Myron  L.  Pearce,  of  Chicago,  and  con- 
tained a  power  of  sale,  in  case  default  was  made  in  the  pay- 
ment of  the  note.  May  2, 1859,  Lester  paid  Stevens  on  the 
note,  $150,  and  November  4,  1859,  $450. 

Lester  lias  paid  Stevens,  $1,480,  to  apply  on  the  original 
loan  of  $1,890,  and  the  whole  amount  of  principal  unpaid  is 
$660. 

February  1,  1860,  Lester  sold  the  premises  aforesaid  to  H. 
A.  Mix. 
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Stevens  claims  that  there  is  due  on  the  note,  $3,500,  and 
threatens  to  sell  the  premises  to  pay  the  same. 

Stevens,  combining  and  confederating  with  Willard  and 
Pearce,  threatened  to  sell  the  premises  under  the  power  con- 
tained in  the  trust  deed. 

Prayer  for  injunction  and  account. 

There  was  an  amended  bill  fileo!,  which  states,  in  addition, 
that  they  have  discovered,  since  the  filing  of  the  original  bill, 
that  Stevens  sold  the  land  mentioned  in  the  trust  deed,  on 
the  4th  day  of  February,  A.  D.  1861,  and  that  Pearce,  the 
trustee,  has  executed  and  delivered  to  Stevens  a  deed  of  the 
land,  for  the  sum  of  $2,000;  that  after  the  making  of  the 
said  $3,000  note,  Willard  indorsed  the  same  to  Stevens,  who 
was  always  the  owner  of  it  in  equity;  that  no  notice  of  the 
intended  sale  ever  came  to  the  knowledge  of  the  defendants; 
that  the  $3,000  note  was  a  judgment  note,  and  after  the  sale 
of  the  lands  at  June  term,  A.  D.  1861,  of  the  Cook  Circuit 
Court,  Stevens  caused  a  judgment  to  be  entered  on  said  note, 
for  $1,450.93 — the  balance  he  claimed  to  be  due  after  the  sale; 
that  he  caused  an  execution  to  be  issued  on  the  judgment, 
and  sent  the  same  to  the  sheriff  of  Ogle  county,  who  threat- 
ened to  levy  the  same  on  the  property  of  Lester.  Bill  charges 
full  knowledge  on  the  part  of  Stevens,  at  the  time  he  received 
the  deed  of  the  land  from  Pearce. 

Prayer  for  an  account,  and  that  upon  the  payment  of  the 
sum  actually  due  to  Stevens,  the  deed  from  Pearce  to  Stevens 
be  set  aside,  and  the  collection  of  the  judgment  perpetually 
enjoined. 

At  the  November  term  of  the  Ogle  Circuit  Court,  defend- 
ants tiled  the  following  plea : 

These  defendants,  by  protestation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  said  complain- 
ant's bill  of  complaint  contained,  to  be  true  in  matter  and 
form  as  the  same  are  therein  set  forth  and  alleged,  in  their  own 
proper  persons  come  and  say  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  the  bill  in  this  case,  be- 
cause they  say  that  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  the  said  Jacob  P.  Willard  and  Myron  L. 
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Pearce,  the  major  part  of  said  defendents,  were  and  ever 
since  have  been,  and  still  are,  residents  of  Chicago,  in  the 
county  of  Cook  and  State  of  Illinois,  and  have  not  resided  in 
said  county  of  Ogle;  and  that  neither  the  said  Jacob  P.  Wil- 
lard,  nor  the  said  Myron  L.  Pearce,  nor  the  said  Herri ck 
Stevens,  have  been  found  in  the  said  county  of  Ogle,  or  served 
within  said  action  therein.  And  the  said  defendants  further 
say,  that  said  suit  does  not  affect  real  estate  in  said  county  of 
Ogle,  and  that  the  execution  in  the  hands  of  the  said  John  A. 
Hughes,  sheriff,  the  collection  of  which  the  said  complainants 
through  their  said  bill  have  prayed  might  be  restrained  by  in- 
junction, was  issued  on  a  judgment  rendered  by  the  Circuit 
Court  of  Cook  county;  and  that  the  judgment,  the  collection  of 
which  the  complainants  in  their  said  bill  have  prayed  might 
be  restrained  by  injunction,  was  also  rendered  in  the  Circuit 
Court  of  Cook  county.  And  that  said  bill,  being  in  effect  to 
stay  proceedings  at  law  in  Cook  county,  should  have  been 
filed  in  the  office  of  the  Circuit  Court  of  the  said  county  of 
Cook,  the  record  of  the  proceedings  on  said  judgment  being 
in  that  office. 

And  the  said  defendants  further  say,  that  there  is  a  Circuit 
Court  of  said  Cook  county  within  and  for  said  county  of  Cook, 
which  has  jurisdiction  of  the  persons  of  the  said  Jacob  P. 
Willard,  Myron  L.  Pearce  and  Herri  ck  Stevens,  defendents, 
and  which  may  lawfully  have  and  take  cognizance  of  said 
supposed  causes  set  forth  and  stated  in  said  bill  of  complaint. 

Therefore  these  defendants  aver  and  plead  said  matter  to 
the  jurisdiction  of  this  court  in  this  case,  and  pray  the  judg- 
ment of  this  honorable  court  whether  they  should  be  com- 
pelled to  make  any  further  answer  to  the  said  bill,  and  pray 
to  be  hence  dismissed  with  their  reasonable  costs  and  charges 
in  this  behalf  most  wrongfully  sustained. 

Hughes  files  a  similar  plea. 

A  demurrer  to  the  first  plea  was  filed  and  overruled;  where- 
upon judgment  was  rendered  that  the  suit  abate,  and  for  costs. 

The  errors  assigned,  are,  that  the  court  erred  in  the  over- 
ruling demurrer  to  the  plea;  and  the  court  erred  in  render- 
ing the  decree  aforesaid,  in  manner  and  form  aforesaid. 
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Glover,  Cook  & -Campbell,  for  Appellants. 

The  plea  was  not  good,  for  aside  from  the  conclusions 
alleged  in  it,  it  did  not  aver  sufficient  facts  to  oust  the  court  of 
its  jurisdiction. 

There  were  four  defendants,  and  the  plea  only  alleged  that 
the  residence  of  two  of  them  was  in  the  county  of  Cook, 
without  attempting  in  any  way  to  state  the  residence  of  the 
other  two. 

Now,  although  the  plea  alleged  that  these  two  were  the 
major  part  of  the  defendants,  the  court  below  could  and 
must  have  determined  from  the  record  that  the  conclusion 
thus  stated  was  not  a  fact. 

There  is  one  fatal  defect  in  the  plea.  There  is  no  averment 
in  it  that  the  bill  was  not  a  bill  of  injunction  to  stay  proceed- 
ings at  law,  the  record  of  which  was  in  said  county  of  Ogle. 

This  fact  should  have  been  expressly  negatived  by  the  aver- 
ments in  the  plea;  for  if  this  state  of  facts  existed,  the  court 
had  jurisdiction. 

And  the  doctrine  on  this  point  is  well  settled,  that  in  courts 
of  general  jurisdiction,  the  presumption  is  in  favor  of  their 
jurisdiction,  unless  the  contrary  expressly  appear.  Vance  v. 
Funk,  2  Scam.,  263;  Beaubien  v.  Brinkerhoff,  2  Scam.,  272; 
Propst  v.  Meadows,  13  111.,  168 ;  Kenney  v.  Greer,  13  111.,  432 ; 
Gillilan  v.  Gray,  14  111.,  416. 

Stark  &  Isham,  for  Appellees. 

The  purpose  of  the  suit  is  not  to  affect  real  estate.  The 
object  and  purpose  of  the  bill  is  to  act  upon  the  defendants; 
to  enjoin  them  from  selling  the  land;  to  compel  them  to  ac- 
count; for  a  perpetual  injunction  to  declare  a  deed  null  and 
void;  to  compel  the  defendants  to  quit-claim  a  piece  of  land; 
to  enjoin  the  defendants  from  taking  any  method  to  obtain 
the  possession  of  the  land.  The  meaning  of  the  word  "affect," 
as  used  in  this  statute,  has  been  correctly  and  clearly  defined 
by  this  court  in  the  case  of  Enos  et  al.  v.  Hunter.  It  means 
"to  act  upon,"  as  in  cases  of  "partition,"  "admeasurement  of 
dower,"  "foreclosure  of  mortgage,"  or  to  enforce  a  "median- 
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ic's  lien,"  and  applies  only  to  cases  where  the  decree  of  the 
court  acts  upon  the  land.  In  this  case,  if  the  prayer  of  the 
bill  is  granted,  it  is  on  the  ground  that  it  acts  upon  the  parties, 
and  compels  them  to  act  or  refrain  from  acting.  2  Story's 
Eq.  Jnr.,  sees.  743,  899  and  900;  Penn  v.  Lord  Baltimore, 
1  Yesey,  144;  Enos  et  al.  v.  Hunter,  4  Gilm.,  217. 

The  execution  was  issued  on  a  judgment,  rendered  in  Cook; 
the  plea  avers  this  fact,  and  that  the  record  of  the  proceed- 
ings is  there.  The  demurrer  admits  the  existence  of  these 
facts;  they  are  also  stated  in  the  bill;  the  statute  is  express 
on  this  point;  the  bill  to  stay  the  execution  or  judgment 
should  have  been  filed  with  the  clerk  of  the  Cook  Circuit 
Court. 

The  plea  avers  that  the  Circuit  Court  for  Cook  county  has 
jurisdiction  of  the  persons  of  the  defendants,  and  may  take 
cognizance  of  the  causes  of  complaint  set  forth  and  stated  in 
said  bill. 

Caton,  C.  J.  At  the  time  this  plea  to  the  jurisdiction  of 
the  court  was  filed,  there  were  four  defendants,  one  of  whom, 
the  sheriff  of  Ogle,  had  been  brought  in  and  made  a  party  by 
the  amended  bill.  The  plea  avers,  that  Willard  and  Pearce, 
"the  major  part  of  said  defendants,"  reside  in  Cook  county. 
The  averment  that  two  is  the  major  part  of  four,  does  not 
make  it  so;  nor  does  the  setting  of  a  plea  for  hearing,  admit 
that  which  cannot  be  true.  Now,  our  statute  says,  that  the 
suit  shall  be  commenced  in  the  county  where  the  defendants, 
or  a  major  part  of  them,  reside;  this,  if  it  were  possible  to 
raise  the  question,  would  put  beyond  the  jurisdiction  of  any 
court  a  vast  number  of  suits  where  there  are  several  defend- 
ants, for  it  is  very  common  that  a  major  part  of  the  defendants 
do  not  reside  in  any  one  county;  and  but  for  the  rule  that 
every  plea  to  the  jurisdiction  must  give  a  better  writ,  and 
show  affirmatively  that  some  other  court  can  take  jurisdiction, 
there  would  be  a  failure  of  justice  in  such  cases.  In  order  to 
make  this  plea  good,  we  must  find  in  it  the  facts  which  would 
give  some  other  court  jurisdiction.  We  only  learn  from  the 
plea,  that  two  of  the  four  defendants  reside  in  Cook  county. 
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This  is  not  sufficient  to  give  that  court  jurisdiction  under  the 
statute,  any  more  than  the  residence  of  the  other  two  in  Ogle, 
would  give  that  court  jurisdiction.  It  gives  the  party  no 
better  writ,  and  he  may  stay  where  he  is,  till  he  is  shown  a 
better  one. 

The  next  objection  is,  that  this  is  a  bill  to  restrain  the  col- 
lection of  a  judgment  rendered  in  the  Circuit  Court  of  Cook 
county.  If  this  were  the  primary  object  of  the  bill,  it  would 
undoubtedly  be  fatal  to  the  jurisdiction  of  the  court,  but  it  is 
not  so  where  the  principal  object  of  the  bill  is  for  other 
relief,  and  the  stay  of  the  collection  of  the  judgment  is  inci- 
dental or  auxiliary,  and  for  the  purpose  of  making  the  relief 
complete  for  which,  the  bill  is  filed;  and  for  the  purpose  of 
determining  these  questions,  even  on  such  a  plea  as  this,  we 
must  look  into  the  bill  itself.  If  the  plea  avers  that  there  are 
but  three  defendants,  or  that  two  is  a  major  part  of  the  de- 
fendants, which  is  the  same  thing  in  substance,  that  averment 
in  the  plea  cannot  avail  against  the  fact  that  there  is  on  the 
face  of  the  bill  manifestly  four  defendants;  and  so  when  we 
can  see  that  the  principal  objects  of  the  bill  are  other  than  the 
stay  of  the  execution,  and  that  that  is  but  the  incident,  the 
averment  of  the  plea  to  the  contrary  cannot  avail. 

Here,  the  principal  objects  of  the  bill  are,  to  be  relieved 
from  a  mortgage  or  trust  deed,  and  a  sale  made  under  it  on 
account  of  usury;  and  the  stay  of  the  execution  in  the  hands  of 
one  of  the  defendants,  is  introduced  as  incidental  to  that  main 
object.  Whether,  in  the  attainment  of  that  main  object,  the 
complainants  can  obtain  relief  from  that  judgment,  is  not 
before  us  on  this  plea.  The  bill  may  be  obnoxious  to  a  de- 
murrer for  multifariousness,  or  for  want  of  equity,  or  for  any 
other  cause,  without  affecting  this  question,  which  is  one  of 
jurisdiction  only. 

We  think  the  plea  was  insufficient  to  oust  the  court  of  its 
jurisdiction,  and  that  it  should  not  have  been  sustained.  We 
have  treated  what  the  party  calls  a  demurrer  to  the  plea  as 
simply  setting  the  plea  down  for  hearing,  which  is  the  proper 
mode  of  raising  the  question  of  the  sufficiency  of  a  plea  to 
bill  in  chancery,  because  the  court  below  so  treated  it.  The 
11— 29th  III. 
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court  would  have  been  justified  in   disregarding  the  paper 
called  a  demurrer,  as  inappropriate  to  such  a  pleading. 
The  decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


Barbara  Schram,  impleaded  by  the  name  of  Barbay 
Schramm,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  Illinois,  Defendants  in  Error. 

ERROR  TO  THE  RECORDER'S  COURT  OF  CHICAGO. 

Where  several  are  indicted  for  a  misdemeanor,  and  issue  is  joined  on  a  plea 
of  misnomer  filed  by  one,  and  the  others  plead  not  guilty,  it  is  not  neces- 
sary that  a  separate  jury  should  pass  upon  the  plea  of  misnomer;  the 
whole  of  the  issues  may  be  presented  to  the  same  jury,  and  a  general  find- 
ing of  guilty  will  justify  a  judgment. 

A  finding  upon  the  plea  of  misnomer  against  the  party,  will  justify  the  same 
sentence  as  would  the  verdict  of  guilty. 

Proceeding  to  trial  without  objection  by  the  person  who  had  pleaded  the 
misnomer,  would  indicate  an  intention  to  submit  all  the  issues  to  the  same 
jury. 

This  indictment  charges  the  commission  of  a  riot,  by  Barbay 
Schramm,  Louis  Schramm,  and  Benedict  Schramm,  May  10, 
1861,  in  the  city  of  Chicago,  by  beating  and  making  assault 
upon  one  Wolf  Schaner,  etc. 

Plea  of  not  guilty,  by  Louis  Schramm  and  Benedict 
Schramm. 

Barbara  Schramm  filed  a  plea  in  abatement,  stating  that  her 
sole  true  and  proper  name  is  and  ever  was  Barbara  Schramm, 
and  not  Barbay;  that  she  is  and  was  always  solely  known  by 
and  under  the  name  of  Barbara,  and  never  by  or  under  that 
of  Barbay;  concluding  with  a  prayer  of  judgment  of  the 
indictment,  etc. 

Replication:  That  she,  the  said  Barbara  Schramm,  is 
known  as  well  by  the  name  of  Barbay  as  by  that  of  Barbara; 
concluding  to  the  country,  etc. 

Issue  joined. 

Jury  called,  and  evidence  being  heard,  they  return  their 
verdict: 
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""We  of  the  jury  find  the  defendants,  Barbay  Scliramm 
and  Benedict  Schramm,  guilty;  recommend  them  to  the  mercy 
of  the  court;  and  Louis  Schramm  not  guilty." 

Judgment:  That  said  defendants,  Barbay  Schramm  and 
Benedict  Schramm,  pay  all  the  costs  of  these  proceedings,  and 
that  execution  issue  therefor. 

The  errors  assigned  are: 

In  trying  the  issues  upon  the  plea  in  abatement  and  not 
guilty,  together,  by  the  same  jury. 

The  verdict  of  the  jury  was  erroneous,  and  contrary  to  law, 
in  not  passing  upon  the  plea  in  abatement,  and  finding  Bar- 
bara Schramm  guilty,  when  the  question  of  her  guilt  was  not 
in  issue  before  them. 

The  judgment  of  the  court  was  erroneous,  in  that  the  court 
sentenced  plaintiff  in  error  while  the  plea  in  abatement  re- 
mained undisposed  of. 

Arthur  W.  "Windett,  for  Plaintiff  in  Error. 

The  court  erred  in  trying  the  persons  accused  all  together 
upon  the  indictment,  instead  of  impanneling  a  jury  to  try  the 
truth  of  the  plea  in  abatement;  which,  if  true,  must  have 
caused  the  acquittal  of  plaintiffs  in  error:  Barbara,  upon  her 
plea  in  abatement,  and  of  Benedict  Schramm,  because  Louis 
being  innocent,  as  is  proved  by  the  verdict,  Benedict  could 
not  have  alone  been  guilty  of  riot,  and  could  not  have  been 
convicted  of  it. 

The  verdict  was  wrong.  It  should  have  found  the  truth  or 
falsehood  of  the  plea  in  abatement,  upon  which  issue  was 
joined,  and  not  the  guilt  of  Barbara  Schramm,  when  that 
issue  was  not  before  them. 

The  judgment  of  the  court  was  wrong  in  passing  sentence 
upon  Barbara  Schramm,  when  her  plea  in  abatement  was 
undisposed  of. 

By  the  verdict  of  the  jury,  Louis  Schramm  was  not  guilty 
of  the  alleged  riot.  In  legal  presumption,  Barbara  Schramm, 
while  her  plea  in  abatement  was  undisposed  of,  could  not  be 
held  guilty  of  it;  consequently,  Benedict  Schramm  alone  and 
by  himself  could  not  have  been  guilty  of  the  riot,  as  charged, 
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and   should  have  been  acquitted,  and   discharged  from    the 
indictment. 

D.  P.  Jones,  for  the  People. 

Walker,  J.  Plaintiff  in  error  filed  a  plea  of  misnomer,  to 
which  the  defendants  in  error  replied,  that  she  was  as  well 
known  by  the  name  by  which  she  was  indicted,  as  by  that 
averred  by  the  plea  to  be  her  true  name.  Issue  to  the  coun- 
try was  taken  upon  the  replication.  The  other  defendants 
pleaded  not  guilty.  A  jury  was  impanneled,  the  cause  was 
tried,  and  resulted  in  a  verdict  of  guilty  as  to  plaintiff  in 
error,  and  Benedict  Schramm,  but  not  guilty  as  to  Louis 
Schramm.  It  is  assigned  for  error,  that  a  jury  was  not  im- 
panneled to  try  the  issue  on  the  plea  of  misnomer,  and  that 
it  remained  undisposed  of  when  the  judgment  was  rendered 
imposing  the  fine. 

This  issue,  like  all  others  of  fact,  is  one  for  a  jury.  Nor  is 
any  objection  perceived,  to  its  being  presented  for  trial  by 
the  same  jury  who  are  impanneled  to  try  the  plea  of  not 
guilty,  interposed  by  the  other  defendants.  On  the  trial,  the 
evidence  would  be  before  the  jury,  and  acted  upon  by  them, 
as  intelligibly,  as  if  presented  as  a  separate  issue.  And  the 
presumption  is,  that  such  evidence  was  presented  and  con- 
'  sidered  by  the  jury.  Had  they  returned  a  formal  verdict  on 
this  issue,  that  the  plaintiff  in  error  was  as  well  known  by  one 
name  as  the  other,  it  would  have  been  the  duty  of  the  court 
to  have  rendered  judgment  and  imposed  the  fine,  precisely  as 
upon  a  verdict  of  guilty.  Such  is  the  practice  in  prosecutions 
for  misdemeanors.  1  Chit.  Crim.  Law,  451.  It  would  have 
been  regular,  if  the  jury  had  returned  a  formal  verdict  on 
this  issue  against  plaintiff  in  error,  and  also  a  verdict,  that 
she  was  guilty  as  charged  in  the  indictment,  upon  which  the 
court  would  have  rendered  a  judgment  imposing  the  fine. 

To  return  such  a  verdict,  would  by  no  means  deprive  a 
party  of  his  rights,  but  would,  on  the  contrary,  enlarge  them. 
When  plaintiff  in  error  was  placed  upon  trial  with  the  other 
defendants,  and  no  objection  made  to  the  mode  of  trial,  it 
would  appear  to  have  been  the  intention  of  all  parties,  to  sub- 
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mit  the  issue  on  the  plea  in  abatement,  and  if  found  against 
her,  then  the  issue  of  not  guilty,  to  the  consideration  of  the 
jury.  They  having  found  a  verdict  of  guilty  against  her,  the 
presumption  that  both  issues  were  tried,  and  found  against 
her,  must  control,  and  the  judgment  should  not  be  reversed 
because  the  jury  have  not  said  in  terms,  that  they  have 
passed  upon  both  issues.  Although  informal  in  this  respect, 
we  regard  the  verdict  sufficient  to  sustain  the  judgment. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John  Fitzgibbon  et  al,  Plaintiffs  in  Error,  v.  David 
J.  Lake  et  al.,  Defendants  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

The  record  of  a  guardian's  sale  may  be  offered  in  defense  of  an  action  in 
ejectment  by  those  deraigning  title  under  the  record;  if  the  court  order- 
ing the  sale  had  jurisdiction  in  the  premises. 

The  minors  need  not  be  parties  to  the  proceeding,  asking  an  order  of  sale  ; 
the  application  is  for  their  benefit;  and  not  adverse  to  them. 

Whether  one  of  two  guardians  named  in  a  will,  had  authority  to  apply 
for  an  order  of  sale,  was  for  the  court,  where  the  application  was  made,  to 
determine.  And  so  of  the  regularity  of  the  sale,  that  court  would  deter- 
mine that  question  upon  hearing. 

An  order  entered  by  mistake,  dismissing  the  proceeding  after  decree  and 
before  the  confirmation  of  sale,  would  not  vacate  the  order  of  sale,  nor 
.  revoke  the  authority  of  the  guardian. 

A  purchaser  of  land  under  such  a  sale,  is  not  responsible  for  the  order  of 
the  court  in  appropriating  the  money  realized  from  the  sale ;  and  although 
it  may  have  been  misapplied,  the  purchaser's  title  would  not  be  affected 
thereby. 

This  was  an  action  of  ejectment,  tried  before  Van  H.  Hig- 
gins,  one  of  the  judges  of  the  Superior  Court,  without  a  jury, 
at  the  January  term,  1862. 

Plaintiffs  in  error  were  plaintiffs  below. 

The  declaration  is  in  usual  form;  describes  the  premises  as 
lot  29,  in  block  4,  of  Fort  Dearborn  Addition  to  Chicago,  in 
Cook  county,  Illinois;  alleges  that  plaintiffs  claim  the  same 
in  fee,  and  were  ejected  by  defendants,  August  1,  1860. 
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Plea,  not  guilty. 

Trial  by  the  court,  and  finding  and  judgment  for  defend- 
ants. 

The  bill  of  exceptions  shows  that  plaintiffs  introduced  in 
evidence — 

1.  A  stipulation  between  the  parties,  admitting  that  de- 
fendants were  in  possession  at  the  commencement  of  the  suit. 

2.  A  patent  from  the  government  of  the  United  States,  to 
one  Patrick  Fitzgibbon  in  fee  for  the  premises,  dated  Novem- 
ber 1,  1839. 

3.  The  last  will  and  testament  of  said  Patrick  Fitzgib- 
bon, dated  October  6,  1846,  admitted  to  probate  in  said 
county,  October  19,  1846,  in  which,  after  bequests  to  his  wife 
and  daughter,  both  named  Mary,  is  this  clause:  "Thirdly, 
I  give  and  bequeath  to  my  two  sons,  John  and  William, 
jointly,  my  house  and  lot  in  Fort  Dearborn  Addition  to  Chi- 
cago." And  also  this:  "I  do  appoint  Edward  Fitzgibbon 
and  Rev.  Walter  Quarters  my  executors  to  carry  out  my 
intentions  as  herein  expressed,  and  settle  up  my  estate,  and 
to  act  as  guardians  to  my  children  until  they  are  of  age." 

4.  Deed  in  fee  simple  from  John  Fitzgibbon  to  Evert  Tan 
Buren,  and  Joseph  E.  Gary,  for  one  undivided  fourth  of  the 
premises. 

And  then  called  as  a  witness,  one  John  Ryan,  who  testified 
as  follows: 

I  knew  Patrick  Fitzgibbon  for  twenty-four  years ;  he  died 
in  Cook  county  about  twelve  years  previous.  Knew  Edmond 
Fitzgibbon ;  he  took  Patrick's  children  after  his  death.  Pat- 
rick left  three  children — John,  William  and  Mary.  I  reside 
on  lot  28,  block  4,  Fort  Dearborn  Addition  to  Chicago.  Lot 
29  is  next  east  of  mine.  Patrick  Fitzgibbon  was  on  lot  29 
since  the  same  was  sold  by  the  United  States  in  1839.  In 
1839,  he  moved  a  house  on  lot  29,  and  moved  into  it.  The 
youngest  boy  and  girl  were  born  there — the  eldest  was  a 
small  child  then.  Patrick  did  not  reside  on  the  lot  at  the 
time  of  his  death;  moved  from  there  about  a  year  before. 
Children  resided  in  Cook  county  at  the  time  of  guardian's 
sale. 
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The  defendants  called  Edmond  Fitzgibbon,  who  testified  as 
follows: 

Patrick  was  my  brother;  had  no  relation  or  friend  named 
Edward;  know  no  such  person.  I  proved  the  will  and  took 
upon  myself  the  execution  of  the  will.  I  was  frequently 
called,  and  name  often  written,  Edward.  I  acted  as  executor 
and  guardian;  gave  bonds  and  qualified  as  guardian;  filed 
petition  for  sale  of  premises.  Had  a  conversation  with  Rev. 
Mr.  Quarters  about  qualifying  to  act  as  guardian  and  executor, 
and  he  said  that  he  would  see  that  it  was  carried  out  prop- 
erly, but  never  acted  as  guardian.  I  objected  at  the  time  to 
having  anything  to  do  with  it,  but  Mr.  Quarters  told  me  to 
go  on  and  get  out  letters,  and  he  would  see  that  it  was  duly 
carried  out.  He  was  clergyman  for  Chicago.  John  is  now 
about  twenty-two,  and  William  nineteen  years  of  age;  Mary  is 
younger.  I  am  the  only  one  that  has  acted  as  guardian  or 
executor.  The  premises  were  sold  for  their  fair  value  at  the 
time;  property  was  very  low — no  sale  for  it. 

Henry  L.  Rucher  testified,  that  Edmond  Fitzgibbon  was 
the  person  intended  by  the  name  of  Edward,  in  the  will,  and 
that  he  knew  the  will. 

Thomas  Iloyne  testified,  that  he  was  probate  judge  at  the 
time  of  the  guardian's  sale;  that  his  impression  is,  that  he 
received  from  Rev.  Mr.  Quarters  a  letter  declining  to  act  as 
guardian.  Thinks  letters  of  guardianship  were  issued  to  Ed- 
mond alone;  they  would  have  issued  at  the  date  of  the  bond; 
no  recollection  of  but  one  bond. 

Charles  B.  Hosmer  testified,  that  he  had  searched  the 
records  of  the  probate  court,  and  could  not  find  any  letters  of 
guardianship,  or  entry  of  appointment. 

Defendants  then  read  in  evidence  a  bond  executed  by  said 
Edmond  as  guardian  of  said  John,  William  and  Mary,  dated 
April  29,  1848,  seven  days  after  the  sale,  and  five  days  before 
the  date  of  guardian's  deed;  also,  letters  testamentary  to  him, 
and  records  of  the  court  that  he  proved  the  will,  and  records 
of  allowance  of  his  accounts  as  guardian. 

The  defendants  then  offered  in  evidence  the  records  of  the 
Cook  County  Court  of  Common  Pleas,  of  the  proceedings  had 
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in  said  court,  on  the  application  of  said  Edmond  Fitzgibbon, 
to  sell  the  said  premises — which  record  contains: 

Petition  of  Edward  Fitzgibbon  filed  January  7,  J 848, 
stating  that  he  is  testamentary  guardian  of  John,  William  and 
Mary,  minors.  That  he  has  faithfully  applied  all  their  per- 
sonal estate,  and  that  there  is  not  sufficient  personal  estate  in 
his  hands  for  their  education  and  support,  but  that  they  own 
the  premises  in  controversy,  describing  them  and  prays 
authority  to  sell,  etc. 

Guardian's  notice  of  application  for  an  order  to  sell,  and 
printer's  certificate  of  publication,  that  it  had  been  published 
"  four  weeks  commencing  with  the  7th  day  of  January, 
1848." 

Order  to  sell,  made  March  11,  1848,  reciting  that  the  pe- 
tition of  Edward  Fitzgibbon,  as  such  guardian,  came  on  to  be 
heard ;  and  the  court  being  satisfied  that  due  notice  had  been 
given  in  a  newspaper,  published  in  said  county,  more  than 
three  weeks  before  the  court,  and  that  said  Edmond  was  duly 
appointed  guardian,  by  the  last  will  and  testament  of  said 
Patrick,  and  that  the  guardian  had  faithfully  applied  the  per- 
sonal estate,  and  that  it  was  necessary  to  sell  their  real  estate? 
and  that  they  owned  the  premises  in  controversy —orders  that 
the  said  premises  be  sold  by  the  guardian,  and  the  proceeds 
be  applied  towards  the  support,  etc.,  of  the  said  wards;  that 
the  sale  be  made  at  the  court-house  in  Chicago,  on  the  17th 
of  April,  .1848;  prescribes  the  terms,  and  requires  him  to 
report  at  the  next  term,  "  to  which  term  this  cause  stands 
continued." 

The  next  entry  in  the  record,  is  November  22,  1853,  as  fol- 
lows :  "  This  day  comes  the  said  petitioner,  by  Thomas  Hoyne, 
his  solicitor,  and  on  his  motion,  it  is  ordered  that  this  cause  be 
dismissed  at  the  cost  of  said  petitioner." 

The  next  is  June  9,  1855.  Said  Edmond  files  his  affidavit 
that  he  sold  the  premises  on  the  22d  of  April,  1848,  to  Daniel 
Green,  for  $840,  and  that  the  cause,  by  mistake,  and  against 
the  rights  of  said  purchaser,  on  motion  of  Edmond's  attorney, 
made  inadvertently,  was  dismissed. 

Affidavit  of  Thomas   Hoyne,   that  he  was  ignorant  of  the 
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dismissal;  that  the  guardian  had  performed  the  decree,  and 
lie  supposed  that  a  report  had  been  made  and  confirmed. 

Motion,  June  9,  1855,  to  reinstate  and  confirm  sale. 

Report  of  guardian  filed  June  9,  1855,  that  he  advertised 
and  offered  the  premises  for  sale  on  the  17th  day  of  April, 
1848;  there  being  no  bidders,  he  adjourned  to  the  22nd  of 
April,  1848;  again  advertised,  and  then  sold  to  Daniel  Green 
for  $840 ;  that  the  purchase  money  had  been  paid,  and  deed 
made. 

Order  entered  June  9,  1855,  that  the  cause  be  reinstated; 
recites  the  guardian's  report;  confirms  it,  and  declares  sale 
and  deed  valid. 

To  the  admission  of  this  record  of  the  Cook  County  Court 
of  Common  Pleas  the  plaintiffs  objected,  on  the  ground  that 
the  proceedings  were  void  against  them,  for  the  following 
reasons: 

That  the  court  had  no  jurisdiction. 

That  the  said  John  and  William  were  not  parties  thereto. 

That  the  said  Edmond  alone,  with  his  co-guardian,  could 
not  institute  them. 

That  the  sale  was  not  in  compliance  with  the  order  of  the 
court. 

That  the  proceedings  having  been  dismissed,  the  confirma- 
tion was  void. 

That  the  lands  of  John  and  William  could  not  be  applied 
in  whole,  or  in  part,  for  the  benefit  of  Mary. 

The  court  below  overruled  the  objection,  admitted  the 
record,  and  plaintiffs  excepted. 

Defendants  then  offered  the  guardian's  deed  to  Green,  and 
mesne  conveyances  from  him,  deraigning  his  title  to  some  of 
themselves,  in  evidence;  to  which  plaintiffs  objected,  on  the 
ground  that  the  title  they  purported  to  convey  was  void 
as  against  the  plaintiffs,  but  the  court  overruled  the  objection, 
and  plaintiffs  excepted. 

The  court  below  found  for  defendants,  and  plaintiffs  ex- 
cepted and  moved  for  a  new  trial,  for  the  reasons,  that  the 
court  erred  in  admitting  said  record  and  deeds,  and  finding 
for  defendants;  which  motion  was  overruled,  and  judgment 
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entered  for  defendants;  to  which  decisions  in  overruling  said 
motion  and  rendering  said  judgment,  plaintiffs  excepted. 

Plaintiffs  below  bring  the  cause  to  this  court  and  assign  for 
error,  that  the  court  below  erred — 

In  admitting  said  record  of  Cook  County  Court  of  Common 
Pleas  in  evidence. 

In  admitting  the  guardian's  deed  to  Green,  and  mense  con- 
veyances from  him,  in  evidence. 

In  finding  for  the  defendants. 

In  overruling  plaintiffs'  motion  for  a  new  trial. 

In  rendering  judgment  for  defendants. 

Yan  Btjren  &  Gary,  for  Plaintiffs  in  Error. 

The  only  contest  between  the  parties  in  this  cause,  is  upon 
the  validity  of  the  guardian's  sale,  under  the  proceedings 
stated  in  the  record.  If  that  sale  was  valid,  the  judgment  is 
right;  if  not,  wrong. 

The  first  point  we  make  against  it  is,  that  the  plaintiffs, 
John  and  William  Fitzgibbon,  whose  property  was  sold,  were 
not  parties  to  the  proceedings  in  which  the  order  of  sale  was 
obtained.  In  re  Stur'ms  et  ux,  25  111.,  390;  Hoare  v.  Harris, 
11  111.,  21;  Bowles  v.  McAllen,  16  111.,  30. 

ISTor  was  there  any  guardian  ad  litem-  appointed  for  them. 
loyd  v.  Malone,  23  111.,  43,  44;  Whitney  v.  Porter,  23  III, 
445. 

That  Edmond  Fitzgibbon,  one  of  the  testamentary  guar- 
dians, could  not  alone,  without  his  co-guardian,  Rev.  Walter 
Quarters,  institute  such  proceedings.  Although  the  office  is 
not  a  mere  naked  power,  but  is  coupled  with  an  interest,  and 
therefore  survives,  after  the  death  of  one  of  them,  to  the  other, 
{Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.,  103),  yet  during 
the  life  of  both  donees,  they  must  join  in  the  execution  of 
the  power.     Sinclair  v.  Jackson,  8  Cowen,  543,  583. 

There  is  no  statute  to  aid,  as  in  the  case  of  executors. 
Clinefelter  v.  Ayres,  16  111.,  329. 

Joint  testamentary  guardians  are  "strictly  like  the  case  of 
an  administration  granted  to  two,"  who  must  join  in  applying 
to  sell  the  lands  of  the  intestate.     2  P.  Wms.  103;  Thorp  v. 
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McOulluW;  1  Gilm.,  614,  625,  629;  Gregory  v.  McPherson, 
13  Cal.  11.,  562,  578. 

The  sale  was  ordered  to  be  made  on  17th  April,  1848,  but 
was  made  on  the  22nd  of  same  month. 

The  statute  requires  the  court  to  direct  the  time  of  sale. 
Scates'  Stat.,  552,  sec.  10. 

A  sale  at  another  time  must  be  void.  Wellman  v.  Law- 
rence, 15  Mass.,  326— 330;  Reynolds  v.   Wilson,  15  111.,  394. 

A  void  act  cannot  be  confirmed.  Sinclair  v.  Jackson,  8 
Cowen  R,  543,  583. 

Even  the  legislature  cannot  do  it.  Lane  v.  Soulard,  15  111., 
123;  Mc Daniel  v.  Correll,  19  111.,  226. 

There  is  no  analogy  here  to  the  cases  of  sales  made  by  order 
of  the  court  of  chancery,  who  exercise  their  own  discretion, 
as  described  in  Garrett  v.  Moss.,  20  111.,  549 — 554. 

"  Neither  the  guardian  nor  the  court  could  contrive  to  vest 
the  title  in  any  other  mode  than  that  provided  by  the  statute." 
Young  v.  Keogh,  11  111.,  642. 

This  is  not  an  irregularity;  the  act  is  void.  The  court  de- 
rives its  authority  from  the  statute;  it  must  pursue  the  statute 
or  its  acts  are  void.  Plowd.,  206;  4  Mass.,  117;  7  ib.  79,  85; 
11  ib.,  506;  6  Hill,  415,  417;  2  Yesey,  23;  4  Comst.,  257, 
266;  1  Hill,  130;  6  Wheat,  119;  7  "Wend.,  148,  151;  10 
Peters,  174,  175. 

The  proceedings  having  been  dismissed  by  the  court  before 
confirmation  of  the  sale,  the  subsequent  confirmation  was  void, 
and  no  title  passed. 

Without  confirmation,  the  sale  is  nothing.  Young  v.  Keogh, 
11  111.,  642. 

Equity  cannot  supply  the  want  of  it.  Young  v.  Dowling, 
15  111.,  481. 

The  confirmation  is  a  judicial  act.  Hallech  v.  Guy,  9  Cal. 
K.,181,  195. 

Unless  judicial,  a  court  would  have  no  power  to  perform  it, 
for  a  court  has  no  other  functions  than  judicial.  Nor  could 
error  be  assigned  for  granting  or  refusing,  as  in  Ay  res  v. 
Bawm-garten,  15  111.,  445;  ex  parte  Guernsey,  21  111.,  443. 

The  court  had,  by  this  dismissal,  lost  all  control  of  the  case; 
insufferable  frauds  would  be  the  result  of  a  contrary  decision. 
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Eddy  v.  The  People,  15  111.,  386;  Smith  v.  Wilson,  26  111., 
186;  T'umey  v.  Tumey,  24  111.,  625;  Tumey  v.  Young,  22 
111.,  253;  0" Conner  v.  Mullen,  11  111.,  57,  116;  Chase  v.  JTatfA- 
away,  14  Mass.,  222.  Coughran  v.  Gutchens,  18  111.,  390; 
Lamjpsett  v.  Whitney,  3  Scam.,  170;  (?<?6>&  v.  JF*?^,  24  111., 
295;   Whitney  v.  Po/T^r,  23  111.,  445. 

The  premises  belonged  to  plaintiffs,  John  and  William  Fitz- 
gibbon,  but  were  sold  for  the  support  and  education  of  John 
and  William,  and  Mary,  their  sister.  This  could  not  be. 
The  statute  (sec.  10,  before  cited)  authorizes  "  the  sale  of  the 
real  estate  of  the  ward,"  "  for  the  support  and  education  of 
the  ward;"  not  for  the  support  and  education  of  any  other 
person.     Young  v.  Lorain,  11  111.,  624,  638,  639. 

The  plaintiffs,  John  and  William  Fitzgibbon,  could  not  be 
divested  of  their  estate  while  infants,  in  any  other  mode,  nor 
for  any  other  purpose,  than  the  statute  authorized.  Rogers  v. 
Dill,  6  Hill  R,  415. 

And  if  the  purpose  was  in  part  unauthorized,  the  whole  act 
was  void.     Litchfield  v.  Cudworth,  15  Pick.,  23,  31,  32. 

Hosmek  &  Peck,  and  Watte  &  Towne,  for  Defendants 
in  Error. 

That  John  and  William  were  parties  to  the  proceedings  for 
the  sale  of  the  land.     And  no  guardian  ad  litem  was  required. 

The  ordinary  rule  in  chancery  is,  that  the  infant  must  file 
his  bill  by  his  guardian  or  next  friend,  as  in  Hoare  v.  Harris 
11  111.,  24.  In  case  of  partition,  the  statute  expressly  requires 
the  infant  to  petition  by  his  guardian,  as  in  Bowles  v.  Mo- 
Allen,  16  111.,  30. 

This  is  a  statutory  proceeding,  and  not  according  to  the 
course  of  the  common  law.  The  court  must  look  to  the  stat- 
ute. Young  et  al.  v.  Lorain  et  al.,  11  111.,  636,  637;  Harvetfs 
Case,  16  111.,  132. 

The  statute  is  express  that  the  petition  shall  be  made  by  the 
guardian.     Rev.  Stat.,  Scates'  Comp.,  p.  552. 

The  wards  were  in  court  by  the  guardian;  they  need  not 
have  any  other  day  in  court.  Mason  v.  Wait,  4  Scam.,  133; 
Gibson  v.  Roll,  27  III,  88;  Smith  v.  Race,  27  111.,  387. 
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The  notice  by  publication,  and  the  petition  by  the  guardian, 
gave  the  court  jurisdiction  of  the  parties  and  of  the  subject 
matter.  Bowles'  Heirs  v.  House,  Adm'r,  3  Gilm.,  419;  Stow 
et  al.  v.  Kimball,  28  111.,  93;  Young  et  al.  v.  Lorain,  11 
111.,  638;  Harvey's  Case,  16  Ills.,  130;  Weaver's  Appeal,  .19 
Penn.,  416;  Murphy's  Appeal,  8  Watts  &  Serg.,  169;  and 
cases  cited  above. 

This  proceeding  is  in  the  nature  of  an  action  in  rem, 
although  not  strictly  so.  1  Ala.,  732;  28  Ala.,  164,  218;  2 
How.  U.  S.,  338;  2  Peters,  165;  11  Serg.  &  R.,  429. 

The  sale  passed  all  the  interest  of  the  wards,  and  is  conclu- 
sive upon  them. 

If  the  court  had  jurisdiction,  its  decree  cannot  be  collat- 
erally attacked.  Young  et  al.,  v.  Lorain,  11  111.,  638 ;  Harvey's 
Case,  16  111.,  130;  2  Doug.  Mich.,  496;  2  How.  U.  S.,  338; 
2  Peters,  165;  11  Mass.,  227;  11  Serg.  &  R,  429. 

Failure  to  appoint  a  guardian  ad  litem  would,  at  the  most, 
be  error  only.  21  111.,  138;  1  McLean;  3  A.  K.  Marshall, 
253. 

No  guardian,  ad  litem  need  be  appointed.  Smith  v.  Race, 
27  111.,  387. 

That  one  of  the  two  guardians  appointed  by  the  will  could 
make  a  valid  sale. 

One  of  the  guardians  refused  to  act. 

In  cases  of  joint  guardianship,  the  office  is  joint  and  several. 
And  if  one  dies,  resigns,  or  declines  to  act,  the  office  remains 
to  the  other.  2  Peere  Williams,  106;  Bacon's  Abr.,  title 
Guardian,  vol.  4,  p.  544;  2  Johnson's  Cases,  p.  59;  11  Leigh, 
427;  1  Hopkins,  309;  10  Yerm.,  430. 

If  one  declines  or  refuses  to  take  upon  himself  the  guar- 
dianship, it  is  as  if  he  had  never  been  appointed,  and  the 
other  is  the  guardian.  1  Schoale  &  Lefroy,  106;  11  Leigh, 
427;  10  Yerm.,  430. 

Each  of  two  joint  guardians  is  a  complete  guardian,  and 
they  need  not  join  in  their  acts.  2  Peere  Williams,  106 ;  1 
Hopkins,  309;  11  Leigh,  427. 

It  was  discretionary  with  the  court  to  allow  one  of  the 
guardians  to  make  the  sale.  Bickle,  Adm'r,  v.  Young,  3 
Serg.  &  Rawle,  283;  Doe  v.  Harvey,  5  Blackf.,  487. 
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That  the  sale  made  on  the  22nd  of  April,  was  valid  when 
confirmed  by  the  court. 

The  guardian  was  acting  as  an  officer  of  the  court.  Har- 
vey's Case,  16  111.,  130. 

The  record  shows  that  the  guardian  duly  offered  the  prop- 
erty for  sale  on  the  day  indicated  by  the  court;  and  that  there 
being  no  bidders,  he  adjourned  the  sale  until  the  22nd  of 
April,  of  which  due  notice  was  given  by  advertisement 
in  the  same  newspaper  in  which  the  original  notice  of  the  sale 
had  been  given. 

A  substantial  compliance  with  the  order  of  the  court  is  all 
that  is  required.     Garrett  v.  Moss,  20  111.,  554. 

A  trustee  in  selling  under  a  trust  deed  which  required  him 
to  give  notice  of  the  time  and  place  of  the  sale,  advertised  a 
sale  to  take  place  on  the  premises,  but  actually  made  the  sale 
some  eighty  yards  off,  and  yet  the  sale  was  upheld.  Fergu- 
son v.  Franklin,  6  Munf.,  305. 

A  trustee  in  selling  under  a  trust  deed  may  regularly  adjourn 
the  sale  by  giving  notice  to  all  concerned  of  the  time  and 
place  to  which  it  is  adjourned;  and  the  sale  made  upon  the 
adjourned  day  is  in  legal  effect  the  sale  of  which  the  previous 
notice  was  given.  Richards  et  al.  v.  Holmes  et  al.,  18  How. 
U.  S.,  147. 

An  officer  selling  property  under  an  execution  has  power 
to  adjourn  the  sale  to  a  different  day,  and  to  another  place. 
Tinkom  v.  Purdy,  et  al.,  5  Johns.,  335;  Russell  v.  Richards 
et  al.,  11  Maine,  371;  Warren  v.  Leland,  9  Mass.,  265;  Lon'g 
v.  Worthington,  4  Barr  Penn.  H.,  155. 

A  mortgagee,  in  selling  under  a  power  conferred  by  the 
statute  of  New  York,  which  required  a  notice  by  publication 
for  six  months,  could  adjourn  the  sale  to  a  different  day,  pro- 
vided due  notice  was  given  of  the  adjournment;  and  he  need 
not  give  a  second  notice  of  six  months.  Jackson  v.  Clark,  7 
Johns.,  223;  4  Denio,  104;  12  Wend.,  57. 

The  confirmation  of  the  sale  made  on  the  22nd  was  in  legal 
effect  the  same  as  if  the  court  had  originally  ordered  the  sale 
to  be  made  on  that  day. 

The  confirmation   cured  all  the  irregularities   in  the   sale. 
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Anderson  v.  Foulke,  2  Harris  &  Gills,  346;  Bland,  et  al.  v. 
Muncaster,  24  Miss.,  62;  Garrett  v.  Moss  et  al.,  20  111.,  553, 
554;  Doe  v.  Harvey,  5  Blackf.,  487. 

The  statute  is  imperative  that  the  approval  by  the  court  and 
the  recording  of  the  report  shall  pass  the  title.  Rev.  Stat., 
Scates'  Comp.,  p.  552. 

That  the  confirmation  was  not  void  by  reason  of  the  pre- 
tended dismissal  of  the  cause. 

The  decree  directing  the  guardian  to  sell  the  land  was  a 
final  decree.     An  appeal  or  writ  of  error  would  lie  from  it. 

After  a  term  had  elapsed,  the  court  had  no  power  to  set  it 
aside.  Cook  v.  Wood  et  al.,  23  111.,  295 ;  Cougliran  v.  Gutchens, 
18  111.,  390;  1  Ala.,  734. 

Also,  all  the  authorities  cited  by  plaintiffs  on  this  point. 

The  cause  was  subsequently  reinstated  by  the  court,  upon 
the  application  of  the  guardian. 

If  the  court,  in  assuming  to  dismiss  this  decree,  committed 
error  only,  then  it  was  merely  error  for  the  court  to  reinstate 
the  cause  after  the  lapse  of  a  term. 

The  court,  in  reinstating  the  cause,  acted  upon  the  request 
of  all  who  were  interested  in  the  proceedings. 

The  guardian  appeared  for  the  wards,  and  represented  them ; 
his  acts  were  their  acts.  Mason  v.  Wait,  4  Scam.,  133 ;  Pal- 
mer v.  Oakley,  2  Doug.  Mich.,  496. 

The  statutory  notice  had  been  given,  and  no  one  had  ap- 
peared to  resist  the  proceedings,  so  that  there  were  no  parties 
to  be  notified. 

The  true  rule  is,  that  the  cause  should  not  be  reinstated 
after  the  lapse  of  a  term,  without  saving  the  rights  of  all 
interested. 

This  has  been  done  in  this  case. 

The  purchaser  had  a  right  to  compel  the  guardian  to  make 
his  report.     Harvey's  Case,  16  111.,  130. 

The  statute  says,  it  shall  be  the  duty  of  the  guardian,  as 
soon  as  may  be,  to  make  his  report.  Rev.  Stat.,  Scates' 
Comp.,  p.  552. 

He  is  merely  an  officer  of  the  court  to  carry  out  its  decree. 
16  111.,  130. 
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This  is  clearly  inconsistent  with  the  idea  that  the  guardian 
could  dismiss  the  proceedings  at  any  time,  and  thus  avoid  his 
duties  and  obligations. 

That  the  interest  which  the  wards  had  in  the  land  was 
vested  in  the  purchaser  by  the  confirmation  of  the  guardian's 
report 

The  court  then  decided  that  the  land  belonged  to  the 
three  minors.  That  question  cannot  be  tried  again  in  this 
action. 

A  purchaser  at  a  judicial  sale  is  bound  only  to  look  to  the 
jurisdiction  of  the  court  and  to  the  decree.  16  111.,  130;  11 
111.,  638;  2  Mich.,  496;  2  How.  LT.  S.,  338;  2  Peters,  165;  11 
Mass.,  227;  10  Peters,  473. 

A  court  acquires  jurisdiction  when  such  a  case  is  presented 
to  the  court  as  calls  upon  the  court  to  proceed  to  act.  16  111., 
130;  11  111.,  130;  2  Mich.,  496;  2  How.  U.  S.,  338;  2  Peters, 
165;  1  Ala.,  732;  15  Ala.,  761;  28  Ala.,  225. 

The  court  in  this  case  was  bound  to  take  jurisdiction,  for  it 
was  alleged  in  the  petition  that  the  land  belonged  to  the  three 
minors. 

It  then  investigated  the  question,  and  determined  that  the 
land  belonged  to  the  three;  that  is  now  res  adjudicata,  and 
cannot  be  collaterally  attacked. 

If  the  purchaser  (under  a  decree  of  the  Orphan's  Court) 
was  responsible  for  their  mistakes  in  point  of  fact,  after  they 
had  adjudicated  upon  the  facts  and  acted  upon  them,  those 
sales  would  be  snares  for  honest  men.  2  Peters,  159;  11 
Serg.  &  K.  429;  2  How.  U.  S.,  342. 

The  question  whether  this  property  belongs  to  the  two  or 
the  three,  depends  upon  parol  testimony  and  the  recollection 
of  witnesses;  and  for  that  reason,  a  decision  once  made  should 
not  be  disturbed. 

Caton,  C.  J.  The  whole  of  this  case  depends  upon  the 
admissibility  of  the  record  of  the  guardian's  sale.  That  was 
the  record  of  a  court  authorized  by  our  law  to  order  sales  by 
guardians  of  the  estates  of  infants,  for  their  support  or  for  re- 
investment.    This  record  is  offered  in  defense  of  an  action  of 
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ejectment,  by  one  claiming,  under  the  guardian's  sale.  It 
really  seems  difficult  for  even  good  lawyers  to  appreciate  the 
difference  between  such  a  case  and  a  direct  proceeding  upon 
such  a  record  for  the  purpose  of  reversing  the  order  of  the 
court,  although  almost  every  volume  of  our  reports  might, 
teach  them  the  difference.  In  a  collateral  action  like  this,, 
such  a  decree,  let  it  be  never  so  erroneous,  is  just  as  valid  and: 
binding  as  if  it  were  regular  in  every  particular,  if  the  court- 
had  jurisdiction  to  render  it.  This  question  of  jurisdiction  is- 
the  only  one  which  can  now  be  inquired  into.  What,  then,, 
will  give  the  court  jurisdiction?  This  question  we  have  often 
answered.  "We  will  quote  the  answer  given  in  Young  v.  Lo- 
rain, 11  111.,  637:  "They  all  agree  that  enough  must  appear 
either  in  the  application  or  the  order,  or  at  least  somewhere 
on  the  face  of  the  proceeding,  to  call  upon  the  court  to  pro- 
ceed to  act;  and  all  agree  that  when  that  does  appear,  then 
the  court  has  properly  acquired  jurisdiction,  or,  in  other  words,, 
is  properly  set  to  work." 

Now  this  petition  contains  all  that  the  statute  requires,  to* 
authorize  the  court  to  order  a  sale  of  the  minor's  estate  for 
their  support.  It  states  that  the  petitioner  is  testamentary 
guardian  of  these  minors,  naming  them;  that  he  has  faithfully 
applied  all  the  personal  property  belonging  to  the  estate,  and 
that  he  has  not  personal  estate  sufficient  in  his  hands  for  their 
education  and  support;  that  the  minors  have  real  estate,  de- 
scribing it,  which  he  asks  to  have  sold,  and  the  proceeds  ap- 
plied to  their  support  and l  education.  The  first  objection  is,, 
that  the  minors  were  not  parties  to  the  proceeding.  This  was 
not  necessary,  as  the  application  was  for  tlieir  benefit.  Mason 
v.  Wait.  4  Scam.,  127;  and  this  case  was  approved  and  fol- 
lowed in  sevreil  cases  at  the  last  term,  not  yet  reported. 
See  Stow  v.  Kimball,  28  111.,  93.  The  next  is,  that  the  peti- 
tioner could  not  alone,  without  joining  the  other  guardian 
named  in  the  will,  properly  institute  that  proceeding. 
Whether  the  petitioner  was  the  guardian,  and  had  authority 
to  institute  the  proceeding,  was  for  that  court  to  determine 
when  it  heard  the  petition.  It  decided  he  was,  by  grant- 
ing the  order,  and  we  cannot  reverse  that  decision  here. 
12— 29th  III. 


178  OTTAWA, 


Seafkas  et  al.  v.  Evey. 


Again,  it  is  said  that  the  sale  was  not  in  compliance  with  the 
order  of  the  court.  That  was  for  that  court  to  determine  when 
it  approved  of  the  sale.  We  cannot  inquire  into  any  such 
irregularity.  Again,  it  is  said  the  proceeding  was  dismissed 
before  the  sale  was  approved.  After  the  decree,  and  before 
:the  report  of  the  sale  by  the  guardian,  by  mistake  an  order 
was  entered,  purporting  to  dismiss  the  proceeding.  That  did 
not  vacate  the  order  of  sale,  nor  revoke  the  authority  of  the 
guardian  to  sell,  and  to  report  the  sale  to  the  court;  and  when 
such  report  was  made,  it  was  the  duty  of  the  court  to  act  upon 
it.  This  was  done,  and  the  sale  approved.  Although  the 
court  formally  vacated  the  order  entered  dismissing  the  pro- 
ceeding, yet  this  was  not  necessary.  The  last  objection  is, 
that  the  lands  of  two  of  the  minors  could  not  be  applied,  in 
whole  or  in  part,  to  the  support  of  the  other.  It  was  not  for 
the  court  to  inquire,  in  this  case,  what  was  done  with  the 
money.  If  the  court  erred  in  directing  an  improper  applica- 
tion of  the  money,  the  purchaser  was  not  responsible  for  that. 
It  was  sufficient  for  him  to  see  that  there  was  an  order  for  the 
sale  of  the  land,  made  by  a  court  which  had  jurisdiction  to 
make  the  order.  Such  was  undoubtedly  the  case,  and  the 
judgment  must  be  affirmed. 

Judgm eat  affirmed. 


Jacob  Seafkas   et   aLy  Appellants,  v.  John  M.  Evey, 

Appellee. 

APPEAL  FROM  WOODFORD. 

A  justice  of  the  peace  has  not  jurisdiction  over  a  matter  of  set-off'  which 
would  require  him,  afte»'  deducting  the  claim  of  plaintiff  from  the  set-off  to 
adjudicate  upon  an  amount  exceeding  one  hundred  dollars. 

Evey  sued  Jacob  and  Albert  Seafkas,  in  debt,  on  a  note, 
given  by  them  to  one  Gish  or  order,  for  one  hundred  and 
fifty- two  dollars  and  interest,  dated  19th  September,  185T,  and 
assigned  by  Gish,  on  the  1st  of  January,  1859,  to  one  Frantz, 
who   again   assigned    the  note  to  Evey,  the  appellee,  on  the 
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22nd  of  March,  1861.  A.  Seafkas  denied  Laving  signed  the 
note,  and  verified  the  plea  by  his  affidavit.  There  was  proof 
showing  that  he  directed  his  son  to  sign  the  note  for  him. 

The  appellant  (A.  Seafkas)  also  pleaded,  that  on  the  30th 
of  April,  1859,  he  had  sued  Frantz,  the  said  assignee,  before 
a  justice  of  the  peace,  and  that  Frantz  had  offered  the  note, 
now  sued  on  and  then  owned  by  him,  in  set-off  before  the 
justice,  who  heard  the  proofs,  and  that  the  justice  rendered 
judgment  in  favor  of  A.  Seafkas  against  Frantz;  and  that  the 
justice  had  jurisdiction  in  the  premises.  To  this  plea  replica- 
tions denying  the  jurisdiction  of  the  justice  were  filed,  and 
issue  taken  on  them.  The  jury  found  for  the  appellee,  Evey, 
and  judgment  followed.  The  cause  was  tried  in  Woodford 
county. 

H.  Grove,  for  Appellants. 

John  J.  "Weed,  for  Appellee. 

Bruese,  J.  The  testimony  to  prove  the  execution  of  this 
note,  was  by  no  means  of  a  convincing  character,  and  had  we 
been  sitting  as  jurors,  should  not  have  found  the  verdict. 
But  though  weak,  it  satisfied  the  jury,  and  we  cannot  well 
disturb  their  verdict. 

Upon  the  other  point,  the  justice  of  the  peace  had  no  juris- 
diction of  the  note  when  it  was  offered  as  a  set-off  in  the  case 
of  Seafkas  against  Frantz,  and  no  decision  upon  it  could  be 
a  bar  to  a  recovery  in  another  suit. 

After  taking  out  the  plaintiff's  claim  in  that  suit,  of  sixty- 
six  dollars,  there  still  remained  due  on  the  note  one  hundred 
and  seventy-two  one-hundredth  dollars,  a  sum  beyond  the 
jurisdiction  of  a  justice.  This  was  made  up  by  interest  arising 
on  the  note,  and  the  holder  is  presumed  to  claim  all  he  is  en- 
titled to,  unless  waived  or  released  by  him  in  some  mode. 
There  is  no  proof  that  the  overplus  beyond  the  magistrate's 
jurisdiction  was  released,  or  intended  to  be,  but  it  was  claimed, 
and  that  would  oust  the  magistrate's  jurisdiction.  The  judg- 
ment is  affirmed. 

Judgment  affirmed 
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The  Illinois  Mutual  Life  Insurance  Company, 
Plaintiff  in  Error,  v.  The  City  of  Peoria,  Defend- 
ant in  Error. 

ERROR  TO  PEORIA. 

The  Illinois  Mutual  Lite  Insurance  Company  is  bound,  like  any  other  com- 
pany, to  pay  a  license  for  doing  business. 

This  agreed  case  shows,  that  on  the  23rd  day  of  February, 
1839,  the  General  Assembly  of  the  State  of  Illinois  passed  an 
act,  entitled  "An  Act  to  incorporate  the  Illinois  Mutual  Fire 
Insurance  Company;"  and  on  the  fifth  day  of  March,  1843,  the 
General  Assembly  passed  an  act,  entitled  "An  Act  to  amend 
an  act  entitled  'An  Act  to  incorporate  the  Illinois  Mutual  In- 
surance Company,'  "  approved  February  23,  1839.  On  the 
13th  day  of  February,  A.  D.  1847,  the  said  General  Assembly 
passed  an  act,  entitled  "An  Act  to  amend  the  act  entitled 
'An  Act  to  incorporate  the  Illinois  Mutual  Fire  Insurance 
Company,'  "  approved  February  23,  1839.  And  on  the  13th 
day  of  February,  1855,  the  said  General  Assembly  passed  an 
act,  entitled  "An  Act  to  extend  the  charter  of  the  Illinois 
Mutual  Fire  Insurance  Company,"  approved  February  23, 
1839.  All  of  which  acts  are  filed  herewith,  and  made  part  of 
this  agreement. 

That  the  said  company,  immediately  after  the  passage  of  the 
said  act  of  23rd  February,  1839,  was  in  due  form  of  law 
organized,  and  has  continued  to  act  as  such  company  under 
its  charter,  and  the  amendments  aforesaid,  thence  hitherto 
until  the  present  time,  taking  risks  and  issuing  policies  of 
insurance,  by  itself  and  agents  in  various  portions  of  the  State 
of  Illinois,  during  all  that  time;  and  that  on  the  20th  day  of 
July,  1861,  the  said  defendant,  through  its  agent,  John  M. 
Cyrus,  (having  previously  thereto  established  an  agency  for 
insurance  purposes,  and  doing  business  as  an  insurance  com- 
pany under  its  said  charter,  in  the  city  of  Peoria,)  did  issue  a 
policy  of  insurance  in  said  city,  under  its  said  charter,  to  one 
Melchier  Mussli,  and  did  execute  and  deliver  the  same  to  him, 
upon  some  property  and  real  estate,  situated  within   the  city 
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of  Peoria;  arid  that  neither  the  defendant  nor  said  Cyrus  had 
at  that  time,  or  since,  any  license  from  the  city  of  Peoria, 
authorizing  said  Cyrus  or  the  defendant  to  issue  such  policy, 
or  to  do  business  as  an  insurance  company  in  said  city. 

It  is  further  agreed,  that  on  the  12th  day  of  February,  1855, 
the  General  Assembly  of  the  State  of  Illinois,  passed  an  act, 
entitled  "An  act  to  amend  an  act  entitled  '  An  Act  to  incor- 
porate the  city  of  Peoria,'  "  in  force  December  3,  1844,  and 
the  several  acts  amendatory  thereto.  The  twentieth  sec- 
tion of  the  said  act  is  as  follows:  "  The  city  council  of  said 
city  shall  have  exclusive  power  to  license,  tax  and  regulate 
within  said  city,  all  insurance  companies  and  their  agencies 
doing  business  in  said  city,  and  to  compel  said  companies  or 
their  agents  to  take  out  such  licenses  and  pay  such  taxes." 

It  is  further  agreed,  that  on  the  18th  October,  1856,  the 
city  council  of  the  city  of  Peoria,  in  due  form,  passed  and 
published  an  ordinance,  which  is  provided  for  licensing  insur- 
ance companies. 

It  is  further  agreed,that  upon  the  foregoing  statement  of  facts, 
and  the  law  arising  thereon,  this  cause  shall  be  submitted  to  the 
Circuit  Court  for  trial,  to  be  decided  at  any  time  hereafter  when 
said  court  shall  be  in  session,  and  that  if  upon  the  law  and 
the  facts,  the  court  shall  be  of  opinion  that  the  defendant  is 
bound  to  pay  a  license  or  tax  to  the  plaintiff  for  the  privilege 
of  establishing  an  agency,  or  effecting  insurances  within  said 
city  of  Peoria,  then  judgment  shall  be  entered  for  the  plain- 
tiff for  the  sum  of  one  hundred  dollars.  Otherwise  judg- 
ment shall  be  entered  in  favor  of  the  defendant.  It  is  further 
agreed,  that  either  party  may  appeal  or  prosecute  a  writ  of 
error  to  the  Supreme  Court,  from  the  decision  of  said  Circuit 
Court,  as  in  other  cases. 

The  grant  of  the  franchise  is  upon  the  mutual  insurance 
principal,  each  person  insuring  in  the  company  for  the  time 
being,  becoming  a  member  of  the  company,  etc. 

The  sixth  section  provides  that,  "The  directors  shall  extend 
the  insurance  of  said  company  to  every  part  of  this  State,  on 
all  real  and  personal  property  within  the  same,"  etc. 

The  city  of  Peoria  assumes  the  right  to  tax  the  defendants' 
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franchise  under  and  by  authority  of  the  twentieth  section  of 
the  amendment  of  the  city  charter,  approved  February  12, 
1S55,  which  is  as  follows:  "The  city  council  of  said  city  shall 
have  exclusive  power  to  tax,  license  and  regulate  within  said 
city,  all  insurance  companies  and  their  agencies  doing  busi- 
ness in  said  city,  and  to  compel  said  companies,  or  their 
agents,  to  take  out  such  licenses,  and  pay  such  taxes."  And 
by  virtue  of  the  seventh  and  eleventh  sections  of  an  ordinance 
of  said  city,  passed  October  18,  1856,  pursuant  to  the  pro- 
visions of  said  section  of  said  act;  which  sections  provide  for 
licensing  and  taxing  insurance  agencies,  and  impose  a  fine  of 
from  $25  to  $100,  for  a  violation  of  the  same. 

The  court,  after  examining  the  case,  gave  judgment  for  the 
plaintiff  for  $100. 

The  errors  assigned,  are,  Rendering  judgment  in  favor  of 
the  plaintiff,  and  against  defendant,  and  in  not  dismissing  the 
suit  at  the  cost  of  the  plaintiff. 

1ST.  H.  Purple,  for  Plaintiff  in  Error. 

The  General  Assembly  having  granted  to  the  defendant  its 
franchise  in  1839,  cannot  subsequently  prohibit  its  exercise 
directly  by  repeal  of  the  charter,  nor  indirectly  by  imposing 
a  license  as  a  condition  precedent  to  the  exercise  of  the 
franchise. 

This  is  not  a  tax,  within  the  meaning  of  the  constitution. 
It  is  not  a  tax  on  property,  but  a  license  merely,  to  exercise  a 
right  already  granted  without  restriction  or  limitation. 

The  act  of  incorporation  of  the  defendant  makes  it  obliga- 
tory on  the  defendant  to  extend  its  business  and  agencies  to 
all  parts  of  the  State.  The  General  Assembly  subsequently 
say,  this  shall  not  be  done  in  cities,  unless  the  company  will 
pay  a  license  of  $100. 

A  tax  upon  the  stock  or  property  of  a  corporation  might  be 
legal.  The  General  Assembly  is  presumed  not  to  surrender 
its  right  to  tax  property. 

But  the  imposition  of  a  tax  or  license  like  this  is  a  blow 
aimed  at  the  franchise  itself — and  the  assumption  of  a  power 
to  destroy  it.     4  Peters,  514;  6  Howard,  507. 
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Manning  &  McCullock,  for  Defendant  in  Error. 

There  is  nothing  in  the  charter  of  the  company,  which 
exempts  property  from  taxation,  or  which  precludes  the  legis- 
lature from  passing  laws  for  its  government.  The  company 
becomes  a  person  in  law.  As  such,  it  was  subject  not  only  to 
taxes,  but  to  all  impositions  and  municipal  regulations,  which 
might  be  made  to  govern  other  persons  in  like  business  and 
conditions. 

In  any  such  case  the  term  of  exemption  must  be  clear  and 
explicit.  Bank  v.  The  People,  3  Scam.,  303.  These  powers 
are  never  presumed  to  be  waived.  4  Peters,  514;  6  How., 
507. 

The  ease  of  The  People,  etc.  v.  Thurber,  13  111.,  554,  is  in 
point,  so  far  as  concerns  the  question  of  the  constitutionality 
of  such  laws. 

Caton,  C.  J.  We  are  entirely  unable  to  appreciate  the 
least  force  in  the  objections  raised  to  the  imposition  here  com- 
plained of.  The  case  of  The  People  v.  Thurber,  13  111.,  554, 
settles  the  right  of  the  legislature  to  authorize  the  city  to  require 
this  license  to  be  taken  out,  unless  there  is  something  in  the 
charter  of  the  company  exempting  them  from  such  a  burthen. 
The  only  pretense  for  this,  which  could  be  found  in  the  char- 
ter is  the  clause,  "  The  directors  shall  extend  the  insurance 
of  said  company  to  every  part  of  this  State  on  all  real  and 
personal  property  within  the  same."  To  carry  out  this  pro- 
vision of  the  charter,  it  is  said  that  it  was  necessary  that  an 
agency  should  be  established  in  Peoria  and  the  other  princi- 
pal cities  and  towns  in  the  State.  Well,  what  of  it?  We 
cannot  see  how  this  should  exempt  the  company,  its  property 
or  agents,  from  liability  to  taxation  or  burthens  any  more 
than  if  such  agency  were  not  required.  It  might  as  well 
insist  that  its  office  and  furniture  are  exempt  from  taxation,  as 
that  its  agent  should  be  exempt  from  paying  for  a  license. 
This  license  money  is  in  the  nature  of  a  tax,  and  is  so  desig- 
nated by  the  constitution  which  expressly  authorizes  this  tax 
to  be  imposed  upon  all  who  exercise  a  franchise.  But  if  this 
charter  imposes  upon  the  company  the  obligation  to  establish 
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agencies  throughout  the  State,  it  is  a  very  imperfect  obliga- 
tion which  the  courts  would  have  difficulty  in  enforcing.  If  it 
is  not  left  to  the  discretion  of  the  company  where  to  establish 
agencies,  who  shall  fix  the  limit  and  say  how  large  a  town 
shall  be,  in  order  to  require  the  company  to  establish  an 
agency  there? 

The  judgment  must  be  affirmed. 

Judgment   affirmed. 


Loren     Perkins,     Plaintiff    in    Error,    v.    William 
Conant,  Defendant  in  Error, 

ERROR  TO  KANE. 

A  mortgagor  cannot  maintain  an  action  to  recover  usurious  interest  collected 
by  the  sale  of  his  property  under  a  power  of  sale  in  the  mortgage.  That 
the  payment  was  involuntary  will  not  help  the  mortgagor. 

The  plaintiff  below,  Loren  Perkins,  commenced  his  suit 
against  the  defendant  in  the  Kane  Circuit  Court,  in  an  action 
of  trespass  on  the  case  upon  promises,  and  tiled  his  declara- 
tion at  the  May  term,  1861,  for  money  had  and  received.  The 
declaration  contains  one  special  count  and  the  usual  common 
counts.     Damages  laid  at  $800. 

Defendant  plead  the  general  issue;  the  case  was  tried  at 
February  term,  1862,  before  the  court,  a  jury  having  been 
waived  by  both  parties.  The  court  rendered  a  judgment  for 
defendant.     Plaintiff  excepted,  and  moved  for  a  new  trial. 

J.  H.  Matborne,  for  Plaintiff  in  Error. 

Plato  &  Smith,  for  Defendant  in  Error. 

The  payment  in  this  case,  if  any,  was  voluntarily  made,  and 
as  such  cannot  be  recovered  back.     24  111.,  381;  4  Johns.,  240. 

There  being  no  money  received  by  the  defendant,  and  there 
being  no  agreement  to  consider  the  property  received  a** 
money,  the  action  for  money  had  and  received  cannot  be  sus- 
tained.    2  Stark.  Ev.,  62  and  notes;  2  Greenl.  Ev.,  106. 
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By  the  action  for  money  had  and  received,  the  party  can 
only  recover  that  which  legally  or  equitably  and  in  good 
conscience  he  ought  to  recover  from  the  defendan  t.  2  Greenl. 
Ev.,  106. 


& 


Walkek,  J.  This  record  presents  the  question  whether 
the  mortgagor  may  maintain  an  action  to  recover  back  usu- 
rious interest,  collected  by  a  sale  of  the  mortgaged  premises, 
under  a  power  of  sale  contained  in  the  mortgaged  deed.  It 
appears,  that  one  hundred  and  forty  dollars  of  usury  was 
inserted  in  the  note,  which,  with  ten  per  cent,  interest  thereon 
for  two  years,  would  amount  to  the  sum  of  one  hundred  and 
sixty-eight  dollars  of  usury  received  by  defendant  in  error. 
Something  more  than  two  years  after  the  maturity  .of  the 
note,  the  mortgagee  proceeded  to  sell  the  land,  had  it  bid  oft 
by  Acres,  conveyed  it  to  him,  and  then  received  from  him  a 
reconveyance  of  the  premises  from  Acres  to  himself.  Whether 
defendant  in  error  strictly  pursued  his  power  in  making  the 
sale  so  as  to  pass  the  title,  is  a  question  not  now  before  the 
court.  Whether  he  as  a  trustee  could  become  a  purchaser  at 
a  sale  of  the  trust  property,  by  employing  an  agent  to  bid  it 
in,  and  whether  a  purchaser  from  him,  if  he  had  no  such 
power,  would  take  the  title,  are  questions  not  now  necessary  to 
be  determined. 

In  the  case  of  Iladdin  v.  Innis,  24  111.,  381,  the  majority 
of  the  court  held  that  usurious  interest  cannot  be  recovered 
back  after  it  has  been  paid,  nor  set  off  against  a  different 
demand  from  that  upon  which  the  usurious  interest  was  paid. 
This  is  regarded  as  the  settled  doctrine  of  the  court.  The 
question  is  then  presented  whether  the  same  rule  applies  to 
involuntary  payments  or  forced  collection.  If  collected 
under  a  judgment  or  decree,  there  can  be  no  question  that  the 
debtor  would  be  estopped  from  recovering  it  back,  his  only 
means  of  avoiding  the  effect  of  his  agreement  for  its  pay- 
ment being  by  a  defense  to  a  recovery  on  the  debt  upon 
which  it  had  been  paid.  When  it  was  collected  in  this  case, 
it  was  by  virtue  of  authority  emanating  directly  from  himself, 
to  make  the  sale  for  the  purpose.     The  sale  having  been  made 
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by  authority  from  himself,  it  must  be  regarded  as  with  his 
assent,  and  as  his  own  voluntary  act,  as  though  he  had  made 
the  sale  in  person,  and  then  paid  the  money.  There  was  no 
coercion  in  executing  the  power  authorizing  the  sale,  and  as  it 
was  permitted  to  be  executed  and  carried  out  by  a  sale  of  the 
property,  however  much  against  the  wishes  of  the  debtor  at 
the  time,  there  can  be  no  cause  of  recovery. 

Some  stress  was  placed  upon  the  fact,  that  plaintiff  in  error 
had  made  an  effort  to  obtain  an  injunction  to  restrain  the  sale, 
which  was  refused  by  the  master.  And  that  he  was  prevented 
from  applying  to  the  judge  of  the  Circuit  Court  for  the  pur- 
pose, by  his  absence  from  home.  There  is  nothing  in  the 
record  from  which  it  appears  that  he  presented  such  a  case  as 
warranted  the  granting  an  injuction.  But  even  if  it  did  ap- 
pear, a  court  of  law  is  powerless  to  afford  equitable  relief. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  S.  Greene,  and  Whipple  Harrington,  Plaintiffs 
in  Error,  v.  Alvin  Cook,  Defendant  in  Error. 

ERROR  TO  DeKALB. 

A  decree  that  money  shall  be  paid  to  the  attorney  of  either  of  the  two  parties 
defendant,  who  have  different  interests  and  liabilities,  and  covenants 
standing  between  them,  is  erroneous. 

A  purchaser  of  land  for  which  his  vendor  had  given  a  bond,  and  also  an 
agreement  to  sell  to  another,  upon  such  conditions  as  gave  the  option  to 
declare  a  forfeiture,  the  time  of  payment  having  past,  is  not  bound  to  sup- 
pose such  agreement  created  a  mortgage. 

An  agreement  to  purchase  land  does  not  create  a  mortgage. 

A  induced  B  to  enter  land,  and  agreed  to  purchase  it  of  B,  not  advancing 
any  money  for  that  purpose;  A  and  B  contracted  in  reference  to  the  sale 
and  purchase  of  this  land  upon  conditions  precedent  to  be  performed, 
which  were  neglected,  and  B  sold  the  land  to  another.  Held,  that  such  a 
transaction  did  not  create  a  resulting  trust  in  favor  of  A. 

It  appears  from  the  record  in  this  case,  that  in  February, 
1849,  Thomas  R.  Greene,  who  was  a  capitalist,  was  engaged 
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in  entering  land  with  land  warrants,  and  making  sale  of  snch 
lands  to  others,  on  time,  at  an  advance. 

That  during  this  time,  one  BE.  H.  Tinker  went  about  the 
country  looking  up  suitable  lands  to  be  entered,  and  purchas- 
ers, when  that  could  be  done,  to  purchase  them.  That  about 
the  8th  of  February,  1846,  Tinker  having  found  that  one  Kil- 
patrick  desired  to  purchase  three  forty-acre  tracts  of  land  ad- 
joining the  land  in  question,  applied  to  Cook,  the  defendant 
in  error,  to  know  if  he  did  not  want  the  forty  acres  in  ques- 
tion, it  lying  adjoining  his  farm;  and  it  was  agreed  that 
Tinker  would  procure  Mr.  Greene  to  enter  the  four  forties 
with  a  one  hundred  and  sixty  acre  land  warrant,  and  give  to 
Cook  a  bond  for  a  conveyance  of  the  land  in  question,  on  the 
payment  of  $66.66  in  one  year  from  that  time.  That  Cook 
paid  Tinker  $12  for  his  services  in  the  matter,  and  Tinker 
wrote  to  Mr.  Wood,  the  agent  of  Greene,  at  Dixon,  to  enter 
the  four  forties,  which  was  done  on  the  12th  February;  and 
on  the  17th,  Mr.  Greene  made  his  bond  to  Cook,  in  accord- 
ance with  the  arrangement  with  Tinker,  and  on  the  23rd, 
Cook  gave  Greene  his  note  for  the  amount,  payable  in  one 
year,  in  which  note  these  words  are  contained:  "Said  sum  to 
apply  on  a  bond  from  T.  R.  Greene  to  me,  dated  February 
17,  1849." 

The  money  not  being  paid  when  it  became  due,  the  bond 
and  note  were  taken  up,  and  articles  of  agreement  were  en- 
tered into  between  Cook  and  Greene  for  the  conveyance  of 
the  land  on  the  payment  of  $85,  on  the  1st  of  October,  1850. 

These  articles  of  agreement  make  the  performance  of  their 
covenants  a  condition  precedent,  and  time  of  the  essence  of 
the  contract,  and  provide  for  a  forfeiture  of  all  Cook's  right, 
etc.,  on  his  failure  to  pay,  etc. 

Application  was  made  to  Greene  for  further  time  after  this 
last  contract  became  due,  and  Greene  said  he  would  extend 
the  time  at  forty  per  cent.,  but  Cook  does  not  seem  to  have 
accepted  this  offer,  but  tried  to  raise  the  money  with  which  to 
pay  up.  Greene  died,  leaving  John  S.,  Albert  G.,  Mary  Ann, 
Ardelia  E.,  and  Elizabeth  Greene,  his  heirs.  John  S.  was 
appointed  administrator,  October  17,  1853.     The  Greenes  sold 
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and  conveyed  this  and  the  Kilpatrick  land  to  Whipple  Har- 
rington, for  $640,  or  four  dollars  per  acre,  giving  him  a  war- 
ranty deed. 

In  January,  1854,  after  the  sale  of  the  land  to  Harrington, 
Cook  caused  a  tender  to  be  made  to  John  S.  Greene,  of  $75, 
and  demanded  a  conveyance  to  him  upon  the  contract,  and 
in  that  year  broke  about  twenty-two  acres  of  the  land,  and 
the  next  year  fenced  it  in. 

Harrington  sued  Cook  in  ejectment  for  the  land  in  October, 
1855,  and  in  April,  1856,  Cook  filed  this  bill,  claiming  that 
Tinker  loaned  him  that  part  of  the  land  warrant  which  entered 
this  forty,  and  that  the  title  was  taken  to  Greene  to  secure  the 
price  of  warrant,  and  consequently,  he  had  only  the  interest 
of  a  mortgagee,  and  prayed  to  be  allowed  to  redeem. 

No  notice  is  shown  to  Harrington,  except  that  Cook,  in 
plowing  the  land  owned  by  himself  before  this  land  was  en- 
tered, plowed  over  into  it  a  few  feet.  It  had  not,  at  the  time 
Harrington  bought  it,  been  plowed  or  fenced. 

The  court  below  decreed  in  conformity  with  the  prayer  of 
the  bill,  and  that  the  $75,  the  amount  which  Cook  had  tend- 
ered, and  which,  it  appears,  had,  during  the  litigation,  remained 
in  the  hands  of  a  third  party,  should  be  paid  to  either  the 
attorney  of  Greene  or  Harrington. 

The  decree  also  found  that  the  transaction  between  Thomas 
P.  Greene  and  Cook  was  a  loan  of  money  at  usurious  interest, 
directed  Harrington  to  quit-claim  to  Cook,  and  that  the 
Greenes  give  them  a  warranty  against  their  own  acts. 

This  decree  was  entered  in  the  DeKalb  Circuit  Court. 

Hued,  Booth  &  Potter,  for  Plaintiffs  in  Error. 

"  The  law  never  implies  and  the  court  never  presumes  a 
trust,  unless  in  case  of  absolute  necessity."  2  Story's  Equity 
Jur.,  1195,  and  note. 

"  If  the  person  who  sets  up  a  resulting  trust,  has  paid  no 
money,  he  cannot  show  by  parol  proof  that  the  purchase  was 
made  for  his  benefit."  4  East,  577,  and  note;  7  Cranch,  176; 
2  John.  Ch.,  408. 
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"  A  resulting  trust  is  not  founded  on  a  contract.  The  whole 
or  a  part  of  the  consideration  money  must  be  paid  to  raise 
such  a  trust  in  favor  of  a  party."  Stephenson  v.  Thompson., 
13  111.,  186;  Alexander  v.  Tarns,  13  111.,  251;  Perry  v.  Mo- 
Henry,  13  111.,  227. 

But  it  seems  to  us  that  the  most  unequivocal  testimony  in 
the  case  is  contained  in  the  written  contracts  of  the  parties; 
the  bond  and  note  first  given,  and  in  the  subsequent  articles 
of  agreement  in  which  the  land  was  treated  as  Greene's,  and 
Cook  stood  in  the  character  of  purchaser  from  him.  20  111., 
580;  21  111.,  570. 

The  court  should  have  decreed  the  redemption  money  to 
John  S.  Greene,  as  administrator.  Whipple  Harrington  had 
no  right  to  it,  nor  is  he  bound  to  take  it.  His  remedy  is  upon 
the  covenants  of  warranty  in  his  deed.  But  the  court  decreed 
it  to  be  paid  to  the  attorneys  of  Greene  and  Harrington,  or 
either  of  them,  and  excluded  the  parties  themselves  from  all 
control  over  it. 

Buenap  &  Harvey,  for  Defendant  in  Error. 

The  original  transaction  between  Cook  and  Thomas  R. 
Greene,  was  the  purchase  of  one-quarter  part  of  a  land  war- 
rant for  160  acres  of  land,  for  $66.66,  on  a  credit  of  one  year, 
and  the  entry  of  a  quarter  quarter  section  of  land  with  that 
warrant,  at  the  expense  of.  Cook,  in  the  name  of  Thomas  R. 
Greene,  to  secure  the  payment  of  the  price  of  the  quarter 
part  of  the  warrant.  The  transaction  amounted  to  the  crea- 
tion of  a  debt,  and  a  mortgage  to  secure  it:  it  was  a  mortgage 
transaction.  Smith  v.Saokett,  5  Gilm.,  534;  Ferguson  v.  Sut- 
phen,  3  Gilm.,  547;  Conway  v.  Alexander,  2  Peters'  Cond. 
R.,  479;  Davis  v.  Hopkins,  15  111.,  519. 

The  original  transaction  being  ascertained  to  be  a  mortgage, 
the  doctrine,  u  once  a  mortgage  always  a  mortgage,"  applies; 
and  all  the  subsequent  transactions  between  the  parties,  in- 
creasing the  amount  of  the  debt,  and  tending  to  change  the 
relation  between  the  parties,  are  void.     4  Kent,  142,  143. 

Harrington  bought  with  notice.  4  Kent,  179;  15  Peters, 
111—114. 
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The  fifth  assignment  of  error  compJains  that  the  court  erred 
in  decreeing  the  money  in  court  to  the  clerk  and  attorneys. 
If  this  were  wrong,  the  court  will  only  modify  the  decree. 
/Shirley  v.  /Spencer,  4  Gilm.,  583. 

The  same  remark  will  apply  to  the  part  of  the  decree  de- 
claring the  original  transaction  to  be  a  loan  of  monev. 

Walker,  J.  The  evidence  in  this  case  shows,  that  Thomas 
R.  Greene,  in  his  lifetime,  was  engaged  in  the  entry  o'f  govern- 
ment land,  for  future  sale,  and  for  immediate  sale,  to  persons 
not  having  the  means  to  enter  lands  which  they  wished  to 
obtain.  The  entries  were  all  made  in  his  own  name,  bonds  for 
conveyances  were  given  and  notes  taken  for  the  purchase 
money,  when  sales  were  made.  In  February,  1849,  he, 
through  an  agent,  entered  the  forty  acre  tract  in  controversy, 
and  gave  a  bond  to  Cook  for  a  conveyance,  upon  the  payment 
of  sixty-six  dollars  and  sixty-six  cents.  The  note  was  payable 
in  one  year  from  its  date.  It  appears  that  Cook  wanted  the 
land,  and  that  it  was  entered,  the  bond  given  and  the  note 
taken,  in  pursuance  of  a  previous  arrangement  of  the  parties. 
The  note  was  not  paid  at  maturity,  and  at  that  time  the  bond 
and  note  were  canceled,  and  articles  of  agreement  were 
entered  into  between  the  parties,  for  the  conveyance  of  the 
land  to  Cook  upon  his  paying  to  Green  the  sum  of  $85,  on 
the  first  day  of  October,  1850.  The  performance  of  the  cove- 
nants on  the  part  of  Cook  are  made  a  condition  precedent, 
and  time  of  the  essence  of  the  contract. 

After  the  time  of  the  payment  had  expired,  it  appears  that 
Brown,  on  the  part  of  Cook,  applied  to  Greene  for  an  exten- 
sion of  time.  This  Greene  offered  to  give,  if  Cook  would  pay 
forty  per  cent  on  the  money,  but  this  proposition  does  not 
appear  to  have  been  accepted.  After  Greene's  death,  John  S. 
Greene  was  appointed  administrator  of  his  estate,  and  in  Octo- 
ber, 1853,  the  heirs  of  Greene  sold  and  conveyed  this  land 
and  three  other  forty  acre  tracts,  to  Harrington,  for  $G40,  and 
executed  to  him  a  warranty  deed.  In  January,  1854,  Cook 
caused  a  tender  of  seventy-five  dollars  to  be  made  to  Greene's 
administrator,   and   demanded   a    deed.      During  that   year, 
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Cook  broke  about  twenty  acres  of  the  land,  and  put  it  under 
fence  the  ensuing  year.  Harrington  instituted  proceedings  in 
ejectment  for  the  recovery  of  this  land,  when  Cook  filed  this 
bill  to  restrain  a  recovery,  and  to  redeem  the  premises,  claim- 
ing that  the  transaction  with  Greene  was  a  mortgage  and  not 
a  sale.  On  the  hearing,  the  court  below  decreed  the  relief 
sought,  and  that  the  seventy-five  dollars,  previously  tendered, 
be  paid,  either  to  the  attorney  of  Greene  or  of  Harrington. 
To  reverse  this  decree,  this  writ  of  error  is  prosecuted. 

If  warranted  in  other  respects,  the  decree  that  the  money 
be  paid  to  the  attorney  of  either  Greene  or  Harrington,  was 
erroneous.  If  the  evidence  disclosed  a  case,  authorizing  a 
redemption,  and  that  the  proceedings  at  law  should  be  re- 
strained, no  reason  is  perceived  why  either  of  these  two 
defendants  should  be  permitted  to  receive  the  money.  The 
heirs  of  Greene  had  sold  to  Harrington  and  covenanted  for 
title,  in  a  much  larger  sum,  and  he  had  the  right  to  rely  upon 
his  covenant,  in  case  his  title  failed;  and  the  Greenes  would 
have  been  entitled  to  receive  it,  to  make  good,  in  part  at  least, 
their  covenant,  if  a  redemption  was  authorized.  The  question 
of  the  extent  of  the  liability  of  the  Greenes,  on  their  covenant 
to  Harrington,  was  not  in  controversy,  and  the  court  mani- 
festly erred,  in  rendering  the  decree  for  the  payment  of  the 
money  to  Harrington. 

The  question  whether  this  transaction  was  a  mortgage,  and 
as  such  is  subject  to  a  redemption,  still  remains  to  be  deter- 
mined. On  the  face  of  the  papers,  it  appears  to  have  been  an 
ordinary  sale.  The  land  was  entered  in  the  name  of  Greene; 
he  executed  at  first  an  ordinary  bond,  and  then  an  article  of 
agreement  for  its  conveyance,  upon  the  payment  of  what  was 
expressed  to  have  been  the  purchase  money.  So  that  if  by 
any  agreement  of  the  parties,  it  was  a  mortgage,  that  agree- 
ment was  not  embraced  in  the  written  contract.  Harrington, 
to  be  affected  by  it,  must  have  had  notice,  or  known  of  cir- 
cumstances, which  put  him  upon  inquiry,  leading  to  notice. 
When  he  examined  the  records,  he  found  that  Greene  owned 
the  land,  but  had  given  first  a  bond,  and  afterwards  an  article 
of  agreement   fur   its  conveyance.     But   he  also  saw,  that   the 
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covenant  on  the  part  of  complainant  for  the  prompt  payment 
of  the  money,  was  made  a  condition  precedent,  and  time  of 
the  essence  of  the  agreement.  He  also  saw  that  complain- 
ant had  no  deed  on  record,  and  had  the  right  to  infer  that  he 
had  either  forfeited  or  abandoned  his  purchase.  He  found 
nothing  there  which  indicated  that  the  transaction  was  a 
mortgage  from  complainant  to  Greene,  or  that  complainant 
claimed  any  other  or  different  title  than  was  disclosed  by  the 
papers  themselves.  The  records,  then,  afforded  no  notice  of 
his  claim. 

It  was  proved,  however,  that  Harrington  said  that  he  knew 
that  complainant  held  a  bond  for  a  deed,  but  that  the  time  for 
its  performance  had  expired.  Now,  all  this  may  be  true,  and 
yet  Harrington  may  not  have  known  that  complainant 
claimed  to  be  a  mortgagor,  or  the  owner  of  the  equitable  fee 
in  the  premises.  This  is  only  evidence  that  he  had  notice  of 
what  appeared  in  the  written  contract,  which  provided  for  a 
forfeiture  of  the  contract,  if  the  money  was  not  promptly  paid. 
Or,  Greene,  who  had  the  option,  might  sell  it  at  auction  for 
the  best  price  that  could  be  obtained.  This  was,  however, 
only  at  Greene's  option,  and  he  might  declare  the  contract 
forfeited,  or  sell  it  at  auction,  as  he  might  choose.  Greene's 
heirs  chose,  'after  default  in  payment  for  two  years  and  up- 
wards, and  without  any  steps  being  taken  by  complainant 
towards  a  performance,  to  exercise  the  right  of  declaring  a 
forfeiture  and  selling  the  premises. 

This  was  not,  however,  a  mortgage.  The  whole  transaction 
shows,  that  it  was  the  object  of  complainant  to  purchase  the 
land.  Nor  does  it  appear,  that  it  was  a  loan  by  Greene  to 
him,  of  the  land  warrant.  Nothing  was  said  or  done  to  indi- 
cate such  a  design.  It  is,  however,  said  that  complainant  had. 
a  claim  on  the  land,  and  that  in  equity  it  gives  him  rights 
that  he  otherwise  would  not, have.  If  he  had  any,  it  was 
merely  a  verbal  declaration  that  he  designed  to  purchase  it  of 
government.  It  was  open  to  entry  by  any  person  who  should 
lirst  apply,  for  that  purpose.  Complainant  claims  to  have 
had  no  pre-emption  and  improvements,  except  a  few  furrows 
broke  on  the  edge  of  the  tract,   which  had  been  done  while 
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breaking  his  adjoining  land.  Whether  it  was  done  intention- 
ally or  by  mistake,  does  not  appear,  and  even  whether  it  was 
really  on  this  land,  is  by  no  means  certain.  But  even  if  the 
improvement  had  been  valuable,  the  title  was  in  the  govern- 
ment, and  they  were  not  made  under  a  contract  for  its  pur- 
chase, and  could  have  given  no  right  to  the  land  either  in  law 
or  equity. 

The  arrangement  was,  that  the  land  should  be  entered  by 
Greene,  and  that  he  should  give  a  bond  for  a  conveyance, 
upon  the  payment  of  the  sum  agreed  upon  by  the  parties, 
within  a  stipulated  time.  Greene  paid  his  money  for  the  land, 
received  a  deed  in  his  own  name,  and  agreed  to  sell  to  com- 
plainant. The  latter  never  had  any  interest  in  the  land  to 
mortgage.  Stephenson  v.  Thompson,  13  111.,  186.  If  the  par- 
ties had  designed  to  have  given  it  the  character  of  a  mortgage, 
it  seems  to  us  they  would  have  made  the  entry  in  the  name 
of  complainant,  and  he  would  have  executed  a  mortgage,  in 
form  to  Greene. 

ISTor  do  the  facts  in  this  case  establish  a  resulting  trust  in 
favor  of  complainant.  To  create  such  a  trust,  in  the  absence 
of  fraud — and  none  seems  to  have  existed  in  this  case — it  was 
necessary  that  complainant  should  have  paid  all,  or  at  least 
some  portion  of  the  purchase  money.  This  is  the  settled  doc- 
trine of  this  court.  Alexander  v.  Tarns,  13  111.,  221,  and 
Perry  v.  McHenry,  13  111.,  227.  These  cases  also  establish 
the  rule,  that  a  resulting  trust  cannot  be  created  by  contract. 
Complainant  paid  no  part  of  the  purchase  money  to  govern- 
ment, and  all  the  rights  he  acquired  was  by  contract  with 
Greene.  In  any  view  of  this  case,  no  grounds  are  perceived 
why  complainant  should  be  entitled  to  relief.  The  decree  of 
the  court  below  is  therefore  reversed,  and  the  cause  remanded. 
13 — 29th  III.  Decree  reversed. 
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Sabin  D .  Puterbaugh,  Appellant,  v.  U  ri  Winchester, 

Appellee. 

APPEAL  FROM  TAZEWELL. 

Where  a  person  sells  six  mules  under  price,  upon  the  agreement  that  the 
purchaser  shall  recover  the  mules,  they  having  escaped  from  a  pasture,  he 
cannot  recover  the  price  of  a  mule  he  does  not  find. 

Tins  was  an  action  of  assumpsit,  brought  by  Winchester 
against  Puterbaugh,  and  tried  before  Harriott,  Judge,  and  a 
jury,  at  the  June  term,  1861,  Tazewell  Circuit  Court. 

The  declaration  was  in  assumpsit,  and  contained  the  usual 
common  counts,  and  three  special  counts. 

The" general  issue  and  several  special  pleas  were  filed. 

At  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence 
the  following  bill  and  receipt: 

Pekin,  April  7,  1859. 
Uri  Winchester  bo't  of  S.  D.  Puterbaugh, 

Six  mules,  $300 

Rec'd  payment,  by  J.  Wagenseller's  draft  on  B.  S.  Prettyman,  for  that 
amount.  8.  D.  PUTERBAUGH. 

It  appeared,  in  evidence,  that  Puterbaugh  had'  six  mules  in 
a  pasture,  from  which  they  escaped.  The  six  mules  were  sold 
for  three  hundred  dollars.  Winchester  was  to  get  the  mules 
up ;  that  Puterbaugh  sold  the  mules  at  a  low  price,  to  get  rid 
of  the  trouble  of  getting  them  up.  It  appeared  that  one  of 
the  mules  had  been  taken  away  by  a  man  of  the  name  of 
Weed.     It  is  not  shown  when  Weed  took  the  mule. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  follow- 
ing instructions,  to  which  defendant  excepted: 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
soid  six  mules  to  the  plaintiff,  the  fact  of  selling  the  same  was 
an  implied  guaranty,  on  the  part  of  the  defendant,  that  he 
had  a  good  title  to  the  same,  and  a  good  right  to  sell  and 
deliver  them. 

It  makes  no  difference  in  law  what  price  Winchester  gave 
for  the  mules;  if  the  jury  believe,  from  the  evidence,  that 
Puterbaugh  sold  the  same  to  the  plaintiff,  and  agreed  to  de- 
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liver,  and  did  not  or  could  not  deliver  the  same  to  the  plain- 
tiff according  to  the  contract,  they  will  find  for  the  plaintiff, 
so  much  as  the  mule  not  delivered  was  reasonably  worth. 

The  court  instructs  the  jury,  at  the  instance  of  the  defend- 
ant, as  follows: 

The  court  instructed  the  jury,  that  if  they  believe,  from  the 
evidence,  that  Puterbaugh,  at  the  time  of  the  sale  of  the 
mules  in  question,  did  not  have  possession  of  the  mule  in 
question,  then,  unless  the  jury  further  believe,  from  the  evi- 
dence, that  Puterbaugh  agreed  to  deliver  the  possession  of 
the  mule  to  the  plaintiff,  they  will  find  for  the  defendant. 

The  court  instructs  the  jury,  that  the  plaintiff  cannot  recover 
under  the  pleadings  in  this  cause,  unless  he  has  proved  an 
agreement  to  deliver  the  six  mules  in  question,  and  a  refusal 
on  the  part  of  the  defendant  to  deliver. 

If  the  jury  believe,  from  the  evidence,  that  Winchester 
was  to  run  the  risk  of  getting  the  mule  in  question,  they  will 
find  for  defendant. 

The  court  refused  the  following  instruction,  which  was  asked 
by  defendant;  to  which  defendant  then  and  there  excepted: 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  sale  of  the  mule  in  question,  to  Winchester,  by  Puter- 
baugh, the  mule  was  in  adverse  possession  of  another  person, 
claiming  it  adversely  to  Puterbaugh,  then  the  plaintiff  cannot 
recover  for  the  failure  or  refusal  to  deliver  the  mule. 

Thereupon,  the  jury  found  for  Winchester,  $125.50,  and 
judgment  was  entered  upon  the  verdict.  Whereupon,  Puter- 
baugh moved  for  a  new  trial,  which  was  denied. 

Roberts  &  Ireland,  for  Appellant. 

B.  S.  Prettyman,  for  Appellee. 

Walker,  J.  The  evidence  in  the  record  shows,  it  was  a 
part  of  the  agreement,  when  the  sale  was  made,  that  appellee 
should  get  up  the  mules,  which  were  then  running  at  large. 
It  was  no  part  of  the  agreement,  that  appellant  was  to  get 
them  up,  or  deliver  them  to  appellee.  He  seems  to  have  sold 
the  mules  to  appellee  for  less  than  their  value,  to  avoid  a  de- 
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livery.  Appellee  took  the  risk  of  getting  the  mules,  and  if 
they  were  not  found,  it  is  his  loss,  and  not  that  of  appellant. 
When  he  failed  to  find  the  mule,  he  had  no  right  to  recover 
its  value  of  appellant,  who  had  made  his  contract  that  he  was 
not  to  deliver  it,  nor  can  the  law  imply  such  an  undertaking, 
against  the  express  agreement  of  the  parties. 

If  the  evidence  had  shown,  that  Weed  had  taken  the  mule 
before  appellant  made  the  sale,  it  might  be  that  appellee  could 
recover  the  price  paid  for  the  animal.  The  evidence,  how- 
ever, fails  to  show  when  it  was  taken.  If  after  the  sale,  then 
the  loss  was  appellee's;  otherwise,  it  would  be  the  appellant's. 
If  there  was  a  right  of  recovery,  it  was  not  under  the  special 
counts  of  this  declaration,  as  the  evidence  shows  a  different 
contract  from  that  declared  upon  in  these  counts.  In  such  a 
case,  the  recovery  could  be  had  under  the  count  for  money 
had  and  received,  as  a  want  of  ownership  of  the  property  sold 
would  have  given  the  appellant  no  right  to  retain  the  price 
received,  as  if  Weed  had  taken  the  property  to  Missouri  and 
converted  it  before  the  sale;  as  it  would  not  have  been  in  the 
situation  that  the  parties  supposed,  at  the  time  the  sale  was 
made.  It  would  be  otherwise,  if  appellee  had  agreed  to  run 
all  risks,  and  take  the  property  as  it  might  be  at  the  time, 
unless  appellant  concealed  facts  relating  to  its  situation,  from 
appellee. 

The  finding  of  the  jury  was  against  the  instructions  of  the 
court,  and  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Henry    A.  Mix  et   al.t  Appellants,^.    The   People, 

Appellees. 

APPEAL  FROM  OGLE. 

On  a  proceeding  by  scire  facias  upon  a  common  recognizance,  for  the  ap- 
pearance of  an  accused  party  to  answer  an  indictment,  a  verdict  wh  ich 
finds  the  issues  for  the  plaintiff,  will  authorize  the  court  to  award  execu- 
tion. It  might  be  different,  if  an  action  of  debt  should  be  brought  on  the 
recognizance. 
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This  decision  is  upon  a  petition  for  a  re-hearing  of  the  case 
reported  in  26th  Illinois  Reports,  page  480.  The  grounds  for 
a  re-hearing  are  stated  in  the  opinion  of  the  Court  by  Mr. 
Justice  Breese. 

Glover,  Cook  &  Campbell,  for  Appellants. 

D.  P.  Jones,  for  The  People. 

Breese,  J.  The  re-hearing  in  this  case  was  ordered  under 
peculiar  circumstances,  implicating  the  professional  conduct 
of  one  of  the  parties  to  the  record,  founded  on  an  affidavit  of 
the  clerk  of  the  Circuit  Court  of  Ogle  county,  from  which 
county  the  record  came.  It  would  appear,  from  that  affidavit, 
that  replications  had  been  put  in  to  all  the  special  pleas,  and 
the  fact  concealed,  for  improper  purposes.  We  are  now  fully 
satisfied,  on  affidavits  since  presented,  that  no  charge  of  im- 
proper conduct  can  exist  against  the  attorney,  as  alleged,  and 
that  he  is  entirely  free  from  all  censure  in  the  matter. 

It  will  be  seen  by  reference  to  the  case,  (Mix  et  al.  v.  The 
People,  26  111.,  481),  that  the  ground  on  which  we  reversed  the 
judgment,  was,  that  no  replications  had  been  filed  to  five  of 
the  defendant's  special  pleas.  Replications  it  now  appears, 
were  filed,  but  another  point  made  in  the  case,  and  which  is 
now  brought  to  our  attention,  was  not  then  noticed. 

The  point  is,  that  the  verdict  of  the  jury  finds  neither  a 
certain  amount  of  debt  or  of  damages.  The  case  was  a  scire 
facias  upon  a  common  recognizance  for  the  appearance  of  an 
accused  party  to  answer  any  indictment  which  might  be  found 
against  him.  The  verdict  of  the  jury  was,  "we  find  the  issues 
for  the  plaintiff,"  on  which  verdict,  the  court  adjudged  that 
the  people  have  execution  against  the  principal,  for  the  sum 
of  five  hundred  dollars,  the  penalty  in  the  recognizance,  and 
against  Mix  and  Woodcock,  each,  for  the  sum  of  two  hundred 
and  fifty  dollars,  the  penalty  in  the  same  recognizance. 

The  issues  before  the  jury  were  various,  and  all  of  them 
tendered  by  the  sureties,  the  principal  not  having  been  served 
with  process,  and  the  case  is  brought  here  by  the  sureties,  and 
they  make  the  point  that  the  verdict  should  have  found  a  sum 
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certain,  as  due  from  the  defendants  to  the  plaintiff.  One  of 
the  issues  was  mil  tiel  record,  the  defendants  alleging  there 
was  no  record  of  the  recognizance,  on  which  the  scire  facias 
issued.  Another  was,  no  such  judgment  upon  the  records  of 
Ogle  county,  as  is  alleged  in  the  scire  facias.  Another  was 
that  they  were  always  ready  to  surrender  the  body  of  their 
principal,  but  there  was  no  indictment  on  which  to  surrender 
him.  The  fourth  issue  was,  that  the  principal  was  dead,  and 
could  not  be  surrendered — the  fifth,  that  there  was  no  indict- 
ment against  him,  and  the  sixth  was,  that  no  indictment  was 
ever  returned  into  the  Ogle  Circuit  Court  against  the  princi- 
pal. 

It  will  be  perceived  that  there  was  no  money  demand  against 
the  defendants,  on  which  the  suit  was  brought.  The  scire  fa- 
cias was  to  show  cause  why  execution  should  not  issue,  for  the 
penalty  of  the  recognizance,  which  had  been  forfeited,  and  a 
judgment  regularly  entered  for  the  penalty,  at  a  previous 
term,  at  which  the  recognizance  was  estreated.  The  jury,  we 
apprehend,  had  nothing  to  do  with  the  amount  of  the  re- 
covery. They  were  to  find  only,  whether  any  of  the  various 
causes  assigned  in  the  pleas  were  sufficient  to  bar  the  execu- 
tion, and  they  find  against  the  defendants;  they  find  that  the 
facts  pleaded  were  not  established.  On  this  finding  it  would 
seem  the  order  for  an  execution  was  the  necessary  and  only 
consequence.  The  record  does  not  show  the  entry  of  a 
judgment  for  money  against  the  defendants,  on  this  finding, 
nor  should  it;  it  would  have  been  irregular,  a  judgment 
having  before  been  entered  up;  but  merely  that  the  people 
have  execution  of  this  judgment  so  entered  up,  on  estreating 
the  recognizance.  The  cases  cited,  are  not  applicable  to  a 
case  like  this.  In  those  cases,  the  suits  were  brought  on 
bonds  with  penalties,  to  recover  a  certain  sum  in  numero,  in 
which  if  tried  by  a  jury,  there  should  be  found  as  well  the 
debt  as  the  damages  specifically.  In  this  case,  the  court  had 
theretofore  estreated  the  recognizance  and  entreated  judgment 
for  the  penalty,  and  this  proceeding  by  scire  facias  was  merely 
for  execution,  and  the  court  only  adjudged  that  for  anything 
shown   by  the   defendants   in  their  several   pleas,  execution 
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should  issue.  It  would  be  different,  and  the  cases  cited  would 
apply,  had  an  action  of  debt  been  brought  on  the  recogni- 
zance. That  recognizance,  on  this  proceeding,  was  not  in  the 
case.  It  had  been  estreated,  and  a  judgment  entered  for  the 
penalty.  By  the  indulgence  of  the  law,  the  defendants  were 
permitted  to  show  why  execution  should  not  issue  on  this 
judgment  as  in  other  cases  of  scire  facias  on  other  judgments. 
Their  pleas  were  found  against  them,  and  the  award  of  exe- 
cution was  the  necessary  consequence.  We  perceive  no  error 
in  the  record,  and  therefore  affirm  the  judgment. 

Judgment  affirmed. 


Robert  J.  Jeneson,  and  Huldah  L.  Jeneson,  Plain- 
tiffs in  Error,  v.  George  Garden,  Defendant  in 
Error. 

«  error  to  will. 

Money  borrowed  of  a  third  person  and  invested  in  the  purchase  of  land,  is 
not  purchase  money,  within  the  meaning  of  our  dower  law. 

This  bill  shows,  that  on  or  about  March  29,  1856,  defend- 
ant, Robert  J.,  purchased  of  Robert  and  Susan  Jeneson,  his 
wife,  the  premises  described,  for  the  sum  of  about  $4,000, 
and  the  said  Robert  J.,  to  make  payment  for  the  same  to  the 
said  Robert  Jeneson  and  Susan  Jeneson,  his  wife,  borrowed 
from  the  complainant  the  sum  of  $1,000,  and  the  said  Robert 
J.  did  then  and  there  pay  the  said  Robert  Jeneson  the  said 
sum  of  $1,000,  so  borrowed  as  aforesaid  from  this  complain- 
ant, to  be  used  as  purchase  money,  and  for  no  other  purpose, 
and  the  said  Robert  J.  did  also  then  and  there  execute  and 
give  to  this  complainant,  his  promissory  note  for  said  sum  of 
$1,000,  with  ten  per  cent,  interest  per  annum;  and  also,  at 
the  said  time  the  said  Robert  J.  Jeneson  executed  and  gave 
a  deed  of  mortgage  of  the  said  described  premises  to  the 
complainant,  to  secure  the  payment  of  the  aforesaid  purchase 
money,  which  said  mortgage  is  attached  to  and  made  an  ex- 
hibit and  part  of  this  original  bill  in  this  cause. 
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The  defendant,  ITnldah  L.,  was  wife  of  said  defendant, 
.Robert  J.,  at  the  time  of  said  purchase  and  contract  afore- 
said. 

"Also,  that  Robert  J.  afterwards,  about  29th  of  March, 
1857,  paid  complainant  $100  interest,  which  was  due  on  said 
note,  and  gave  a  new  note  for  the  said  orignal  sum  of  $1,000. 
dated  March  27,  1857,  at  ten  per  cent,  interest  per  annum. 
The  said  last  note  was  given  in  the  place  of  the  said  first  note, 
and  for  the  purchase  money  aforesaid." 

"  That  the  only  object  in  giving  up  the  original  note  and 
taking  the  new  one,  was  to  show  the  payment  of  the  said  one 
hundred  dollars  interest  money  as  set  forth;  and  that  at  the 
time  of  the  said  exchange  of  notes,  the  said  Robert  J.  Jene- 
son expressly  agreed  that  the  security  (that  is,  the  mortgage) 
should  remain  valid  and  unimpaired,  and  stand  as  security  for 
the  payment  of  said  note." 

"  That  said  note  has  long  since  become  due  and  payable, 
and  the  same  remains  due  and  unpaid,"  though  complainant 
has  requested  its  payment.     No  part  of  it  has  been  paid. 

A  demurrer  to  the  original  bill  had  been  filed,  and  the  com- 
plainant took  leave  to  amend  after  demurrer.  A  role  was 
taken  to  answer  this  amended  bill. 

A  default  was  entered  for  not  answering,  but  the  bill  was 
not  taken  as  confessed. 

The  bill  was  referred  to  the  master,  who  took  proofs  and 
reported. 

It  was  ordered,  adjudged  and  decreed,  that  the  defendant, 
Robert  J.  Jeneson,  pay  to  Fred.  H.  Bartleson,  master  in  chan- 
cery, or  his  successor  in  office,  11th  April,  1861,  the  sum  of 
$1,400,  with  ten  per  cent,  interest  thereon,  and  costs. 

And  that  in  failure  thereof,  the  mortgaged  premises  be 
sold  to  pay  the  same,  according  to  the  laws  of  this  State  regu- 
lating sheriff's  sales,  by  the  master  in  chancery  of  said  court. 

And  that  upon  the  failure  of  the  said  Robert  Jeneson,  or 
any  subsequent  mortgagee  or  judgment  creditor,  to  redeem 
the  same,  as  by  the  laws  of  this  State  provided,  that  the  mas- 
ter, or  his  successor,  make  to  the  purchaser,  or  assignee  of 
the  purchaser,  his  deed  in  fee  simple   forever  therein;  also 
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debarring  the  said   Huldah   L.  Jeneson    from    the   right   of 
dower  in  the  said  described  premises  forever. 

George  Herbert,  for  Plaintiffs  in  Error. 
Snapp  &  Breckinridge,  for  Defendant  in  Error. 

Caton,  C.  J.  This  was  not  purchase  money,  within  the 
meaning  of  our  dower  law.  That  means  money  due  the 
vendor,  for  land  purchased  on  a  credit,  and  does  not  mean 
money  borrowed  of  a  third  person  and  invested  in  the  pur- 
chase of  the  land.  When  sifted  out,  this  is  the  only  question 
there  is  in  this  case  which  requires  notice.  On  the  foreclo- 
sure of  a  mortgage,  given  for  such  purchase  money  as  this, 
the  decree  bars  the  wife's  dower.  The  meaning  of  the  stat- 
ute is  so  obvious,  that  it  requires  no  serious  argument. 

There  might  be  a  question  whether  the  order  entering  the 
default  of  the  defendants  was  equivalent  to  an  order  taking 
the  bill  as  confessed,  but  as  that  is  not  again  likely  to  arise  in 
this  or  another  suit,  we  pass  it  without  consideration.  The 
decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


MARYCuRTiss,widow  of  James  Curtiss,deceased,  Plain- 
tiff in  Error,  v.  William  H.  Brown  et  aL,  Defend- 
ants  in   Error. 

ERROR   TO    COOK. 

Courts  of  chancery  have  power,  in  cases  of  necessity,  to  order  a  disposition 
of  trust  estates  which  is  not  in  accordance  with  the  provisions  of  the  deed 
creating  the  trust. 

This  power  should  be  exercised  with  great  caution.  And  it  is  the  duty  of 
the  court  when  unforeseen  exigencies  arise,  which  make  its  exercises  ne- 
cessary, to  place  itself  in  the  position  of  the  creator  of  the  trust,  and  to 
do  as  he  would  have  desired,  if  he  had  anticipated  the  existing  circum- 
stances. 

This  court  will  not  disturb  a  decree,  after  it  has  been  executed,  and  when 
its  reversal  would  destroy  existing  rights  legally  and  in  good  faith  ac- 
quired under  it — especially  where  no  benefit  will  result  to  the  complain- 
ant by  doing  so. 
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This  record  states  that  the  bill  of  complaint  of  James 
Curtiss,  and  Mary  Curtiss  his  wife,  against  William  H.  Brown, 
was,  by  the  said  complainants  in  person,  filed  in  Cook  County 
Court  of  Common  Pleas,  on  16th  day  of  September,  1852. 

This  bill  sets  forth  that  the  complainant,  James  .Curtiss, 
was,  prior  to  that  time,  seized  in  fee  simple  of  a  great  number 
of  tracts  of  land,  including  blocks  44  and  45,  in  Carpenter's 
Addition  to  Chicago,  which  were  sold  on  execution  in  satis- 
faction of  judgments  against  him,  and  that  by  virtue  of  such 
sale  and  otherwise,  the  title  to  said  lands  became  vested  in 
one  Harrison  Gray,  of  Boston.  That  the  complainant,  Mary 
Curtiss,  being  entitled  to  dower  in  said  several  parcels  of 
land,  .and  said  Harrison  Gray  being  desirous  of  obtaining  a 
relinquishment  of  said  right  of  dower,  an  agreement  was 
entered  into  between  said  Harrison  Gray,  and  said  complain- 
ant, by  which  said  complainant,  Mary  Curtis,  was  to  release 
her  right  of  dower,  and  said  Harrison  Gray,  in  consideration 
thereof,  was  to  convey  to  the  said  complainant,  or  to  some 
third  person  for  the  complainant,  Mary  Curtiss,  said  blocks  44 
and  45,  in  said  Carpenter's  addition. 

That  in  pursuance  of  said  agreement,  oratrix  released  and 
conveyed  to  said  Gray  her  right  of  dower  in  all  the  said 
parcels  of  land,  and  said  Gray  and  his  wife  thereupon  con- 
veyed said  blocks  44  and  45  aforesaid,  unto  William  II. 
Brown,  in  trust  for  the  sole  use  and  benefit  of  oratrix,  which, 
conveyance  is  in  the  words  and  figures  following: 

The  deed,  down  to  the  habendum  clause,  is  in  common  form 
of  deed,  setting  forth  that  said  Gray  and  wife,  in  considera- 
tion of  one  dollar,  "  grant,  remise,  release  and  forever  quit- 
claim "  unto  said  Brown,  his  heirs  and  assigns,  u  all  right, 
title,  interest  and  estate  "  of  grantors  in  and  to  blocks  44  and 
45,  Carpenter's  Addition  to  Chicago;  and  then  proceeds  as 
follows : 

"  To  have  and  hold  the   above  granted  premises,  with  all 
my  right,  title,  interest  and  estate  in  and  to  the  privileges  and 
appurtenances  to  the   said  land  and  tenements  belonging  to 
him  the  said  William  H.  Brown  and  his  heirs  during  the  joint  * 
lives  of  Mary  Curtiss,   and  James  Curtiss  her  husband,  upon 
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trnst  to  pay  the  rents,  issues  and  profits  thereof  to  the  said" 
Mary  Curtiss,  or  to  such  person  or  persons  as  she  by  writing 
should  direct  to  receive  the  same,  during  the  joint  lives  of  the 
said  Mary  Curtiss  and  James  Curtiss,  for  her  sole  and  separate 
use,  so  that  the  said  Mary  Curtiss  shall  not  sell,  mortgage, 
charge  or  otherwise  dispose  of  the  same  in  the  way  of  antici- 
pation; and  from  and  immediately  after  the  decease  of  the 
said  James  Curtiss,  her  husband,  in  case  the  said  Mary  Curtiss 
shall  survive  him,  then  to  the  said  Mary  Curtiss,  her  heirs 
and  assigns,  forever;  but  in  case  the  said  Mary  Curtiss  should 
die  in  the  lifetime  of  the  said  James  Curtiss,  then  to  the  use 
of  such  persons,  for  such  estates  and  charges  as  the  said  Mary 
Curtiss,  by  her  last  will  and  testament  in  writing,  or  by  any 
writing  in  the  nature  of  or  purporting  to  be  her  last  will  and 
testament,  executed  in  the  presence  of  three  witnesses,  should 
direct,  limit  or  appoint;  and,  in  default  thereof,  then  to  the 
use  of  her  heirs  and  assigns  forever — but  so  that  in  no  event 
whatever  shall  the  said  James  Curtiss  have  or  exercise  any 
authority,  power,  right,  or  estate  in  said  premises." 

"In  testimony  whereof,"  etc.,  signed  "Harrison  Gray"  and 
"Clarissa  Gray;"  and  then  follows  an  acknowledgment,  in 
due  form,  before  a  notary  public  in  the  city  of  Boston.  The 
deed  is  dated  August  10,  1843,  and  acknowledged  on  the  28th 
of  same  month. 

The  bill  then  proceeds  to  state,  that  it  was  the  intention  of 
orator  and  oratrix  to  have  said  conveyance  so  drawn  and 
executed  as  to  secure  to  oratrix  said  blocks  44  and  45  as  her 
property,  to  the  same  extent  as  her  right  of  dower  in  the 
several  parcels  of  land  would  have  been  secure  had  the  same 
not  been  relinguished  to  said  Gray,  and  so  that  the  same 
might  have  been  disposed  of  by  her  to  the  same  extent  as  her 
right  of  dower  might  have  been;  and  that  said  deed  was 
drawn  up  under  direction  of  orator  and  oratrix  for  that  pur- 
pose and  no  other;  that  neither  said  Brown,  Gray,  or  any 
other  person,  contributed  any  part  of  the  consideration  of  said 
conveyance,  or  are  in  any  way  interested  therein,  except  in 
consenting  to  receive  the  legal  title  for  the  use  and  benefit  of 
oratrix.      That  said  blocks  44  and  45  have  become  of  great 
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value,  and  are  so  situated  as  to  be  entirely  unavailable  and 
unproductive  to  oratrix,  aud  that  the  interest  of  oratrix  would 
be  promoted  by  a  mortgage  or  sale  thereof,  and  the  applica- 
tion of  the  proceeds  to  some  productive  property,  business  or 
pursuit;  that  orator  and  oratrix  have  frequently  applied  to 
said  William  H.  Brown  to  sell  or  mortgage  the  land  so  con- 
veyed to  him,  in  trust,  in  order  that  the  proceeds  might  be 
invested  in  productive  property  or  business,  but  that  he  has 
refused  to  comply  with  their  request,  pretending  that  by  the 
terms  of  said  conveyance  to  him,  said  property  should  remain 
in  his  hands  until  the  contingencies  mentioned  in  said  deed 
should  occur. 

The  bill  then  charges,  that  said  conveyance  was  not  intended 
to  operate  further  or  otherwise  than  to  secure  to  oratrix  the 
same  sole  rights  and  property  in  said  blocks  44  and  45  which 
she  had  of  dower  and  relinquished  to  Gray  in  consideration 
of  the  execution  of  said  conveyance;  and  that  a  sale  or 
mortgage  of  said  premises  would  be  of  great  advantage  to 
oratrix;  and  concludes  with  the  following  prayer:  "  That  the 
said  blocks  forty-four  (44)  and  forty -five  (45)  in  Carpenter's 
Addition  aforesaid,  may  be  decreed  to  be  sold,  mortgaged  or 
disposed  of,  and  that  said  William  H.  Brown  thereupon  make, 
execute  and  deliver  all  necessary  conveyances  to  perfect  such 
sale  or  mortgage;"  and  for  general  relief. 

William  H.  Brown,  as  defendant,  filed  a  stipulation,. waiv- 
ing service  of  process,  entering  his  appearance,  and  consenting 
to  a  rule  upon  him  to  plead,  answer  or  demur  instanter. 

On  the  same  day  of  the  filing  of  the  bill,  a  rule  was  entered, 
by  consent  of  defendant,  that  he  plead,  answer  or  demur  to 
said  bill  by  the  coming  in  of  court  on  the  next  Tuesday 
morning. 

The  default  of  Brown  was  entered  for  want  of  an  answer, 
and  the  bill  taken  for  confessed,  and  referred  to  the  master  in 
chancery  to  take  proofs  of  the  facts  and  report  the  same  to 
the  court,  with  special  order  for  the  examination  of  complain- 
ant James  Curtiss  and  defendant  Brown  as  witnesses. 

The  master  filed  his  report,  containing  the  testimony  of 
Stephen  F.  Gale,  and  the  examinations  of  defendant  Brown 
and  complainant  James  Curtiss. 
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Stephen  F.  Gale  states,  that  he  was  acquainted  with  Harri- 
son Gray,  and  also  with  defendant  Brown;  and  that  he  knew 
the  facts  connected  with  the  execution  of  the  conveyance  by 
said  Gray  to  said  Brown;  that  Gray,  as  an  assignee  of  Win. 
Hyde,  became  the  owner  of  a  number  of  blocks  of  land  in 
Carpenter's  Addition  to  Chicago,  in  1842  or  1843;  and  at  that 
time  the  wife  of  complainant  held  an  inchoate  right  of  dower 
in  all  of  said  lands;  "  and  in  consideration  of  her  release  of 
such  interest,  and  in  order  to  procure  it,  the  said  Harrison 
Gray  executed  to  the  defendant  the  conveyance  mentioned  in 
the  bill."  There  was  no  other  consideration  for  the  convey- 
ance than  said  release  of  dower.  Mr.  Gray  had  no  interest 
in  controlling  the  property  after  it  passed  from  him  to  Brown; 
he  was  not  even  acquainted  with  Mrs.  Curtiss;  the  negotia- 
tions for  the  conveyance,  so  far  as  I  know,  were  conducted 
solely  by  Mr.  Curtiss,  and  the  conveyance  was  so  made  by  his 
consent  and  direction;  Mr.  Gray  had  no  interest  in  the  sub- 
ject, any  further  than  in  procuring  the  release  of  dower,  and 
it  was  purely  a  question  of  business  with  him. 

The  defendant  Brown,  on  his  examination,  stated,  that  he 
gave  no  consideration  of  money  or  otherwise  to  Gray  for  the 
deed  executed  by  Gray  to  him  for  the  benefit  of  Mrs.  Mary 
Curtiss,  wife  of  James  Curtiss;  that  he  had  no  knowledge  of 
the  transactions,  except  that  he  was  requested  to  act  as  trustee 
for  Mrs.  Curtiss,  and  consented;  that  the  request  was  proba- 
bly made  by  Mr.  Curtiss,  though  he  has  no  recollection  of  the 
fact;  that  he  has  no  objection  to  the  granting  of  the  prayer 
of  the  bill,  and  knows  no  reason  why  it  should  not  be  granted. 

James  Curtiss,  on  his  examination,  stated,  that  the  bill  of 
complaint  in  this  cause  was  drawn  by  him,  and  that  he  knew 
the  facts  set  forth  in  it  to  be  true.  That  the  deed  mentioned 
in  the  bill  was  made  to  Wm.  H.  Brown,  by  his  consent  and 
direction,  upon  consultation  with  Mary,  his  wife.  That  he 
spoke  to  Mr.  Brown  about  receiving  the  title  as  trustee,  before 
the  deed  was  drawn  up,  and  he  consented.  That  his  (Curtiss') 
object  in  having  the  title  made  to  Mr.  Brown,  was  to  secure 
his  wife  an  equivalent  for  the  release  of  her  dower  in  the 
other  real  estate  held  by  Harrison  Gray,  as  stated  in  the  bill — ■ 
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his  own  circumstances  being  at  that  time  embarrassed. 
Thinks  the  consideration  to  Gray  may  have  been  a  quit- 
claim deed,  signed  by  himself  and  wife  jointly;  he  had  no 
interest  in  controlling  the  property  after  the  title  left  him, 
and  would  as  readily  have  executed  a  deed  to  witness,  for  the 
property  so  conveyed  to  Brown,  as  to  him,  if  such  had  been 
the  desire  of  witness  and  his  wife.  Nobody  saw  the  wife  of 
witness  about  the  transaction  but  himself.  The  deed  was 
drawn  here  under  the  direction  of  witness,  and,  after  being 
submitted  to  him,  was  sent  to  Mr.  Gray,  who  then  resided  in 
Boston,  and  was  there  executed  by  him  and  his  wife,  and  re- 
turned to  witness.  There  was  no  consideration  given  for  the 
conveyance,  either  direct  or  indirect,  except  the  deed  executed 
by  witness  and  his  wife  to  Gray,  before  referred  to. 

Upon  the  foregoing  testimony,  the  master  reported  the  fol- 
lowing facts  as  proven: 

1.  That  previous  to  the  execution  of  the  deed  by  Gray  to 
Brown,  Gray  owned  several  blocks  of  land  in  Carpenter's 
Addition,  to  which  Mary  Curtiss  had  an  inchoate  right  of 
dower. 

2.  That  in  order  to  obtain  her  release  of  dower  to  the  real 
estate  so  held,  Gray  agreed  to  and  did  convey  the  property 
described  in  the  deed  to  Brown,  in  such  manner  and  form, 
and  upon  such  terms,  as  the  said  Mary  and  James  Curtiss 
should  require;  this  was  to  be,  and  was,  the  sole  consideration 
of  the  conveyance  to  Brown,  and  the  deed  was  accordingly 
so  made. 

3.  That  the  deed  was  drawn  up  under  the  direction  and 
with  the  advice  of  said  James  Curtiss,  with  the  concurrence 
and  consent  of  Mary,  his  wife;  and,  having  been  drawn,  was 
sent  to  Mr.  Gray  at  Boston,  there  executed  by  him,  and  re- 
turned to  Mr.  Curtiss. 

4.  That  Gray  had  no  interest  in  controlling  the  title  to 
the  land,  and  that  the  trusts  created  in  the  deed,  were  so  cre- 
ated by  the  desire  of  said  James  and  Mary  Curtiss,  and  not 
by  him;  that  it  was  merely  a  business  transaction  with  him, 
and  he  would  have  executed  any  other  deed,  if  such  had  been 
requested  by  the  parties  interested. 
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Upon  tlie  report  of  the  master,  a  final  decree  was  entered 
in  said  cause,  which,  after  reciting  substantially  the  facts  found 
and  reported  by  the  master,  proceeds  as  follows : 

"And  it  further  appearing,  to  the  satisfaction  of  the  court, 
that  the  complainants  desire  to  control  the  said  premises  more 
effectually  than  can  be  done  through  the  intervention  of  a 
trustee,  and  it  further  appearing  that  the  said  trustee  and  the 
said  cestui  que  trust  are  desirous  the  trusteeship  should  be  set 
aside,  and  that  the  legal  title  to  the  said  premises  should  be 
vested  in  the  said  complainants,  or  in  such  other  person  as  the 
said  Mary  Curtiss  may  direct;  it  is,  therefore,  on  motion  of 
said  complainant's  solicitor,  ordered,  adjudged  and  decreed 
that  the  said  blocks  forty-four  (44)  and  forty-five  (45),  in  Car  • 
penter's  Addition  to  the  city  of  Chicago,  as  set  forth  in  ths 
complainant's  bill  of  complaint  herein,  be  sold  or  mortgaged, 
as  the  said  complainant  Mary  Curtiss  may  in  writing  direcl ; 
and  that  upon  such  sale  or  mortgage,  the  said  William  IL 
Brown  execute  and  deliver  all  necessary  and  proper  convey- 
ances to  the  purchaser  or  mortgagee.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  proceeds  of  such  sale 
or  mortgage  be  paid  over  to  the  said  complainant,  Mary  Cur- 
tiss, or  to  such  person  or  persons  as  she  shall  in  writing  direct 
and  appoint.  And  it  is  further  ordered,  that  the  said  com- 
plainants pay  the  cost  of  this  proceeding." 

The  errors  assigned  are: 

That  the  court  below  erred  in  rendering  a  decree  in  favor 
of  James  Curtiss,  and  nominally  in  favor  of,  but  really  against 
the  complainant  in  errpr,  she  being  a  femme  covert,  without 
her  consent  or  examination  in  court  or  otherwise,  upon  the 
request  and  at  the  instance  of  said  James  Curtiss,  whereby 
the  separate  property  of  complainant  in  error  was  changed  or 
modified,  and  put  within  the  control  of  said  James  Curtiss, 
contrary  to  the  provisions  of  the  deed  securing  to  her  said 
property. 

That  by  the  decree,  the  court  below,  without  any  allegation 
or  proof  of  fraud  or  mistake,  or  other  grounds  of  equitable 
interference,  undertook  to  set  aside  and  annul  the  provisions 
of  a  deed   made  for  the  benefit  of  the  complainant  in  error,  a 
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married  woman,  without  her  consent  or  examination,  and 
upon  the  petition  of  her  husband  alone. 

That  the  bill  of  complaint  does  not  set  forth  or  show  any 
such  facts  or  circumstances  as  authorized  the  court  below  to 
make  such  decree. 

That  it  appears  from  the  statement  of  the  bill  of  complaint, 
that  the  court  had  no  jurisdiction  of  this  cause,  nor  power  or 
authority  to  grant  the  relief  prayed  for. 

That  the  court  below  erred  in  granting  the  prayer  of  said 
bill,  when  the  relief  prayed  for  should  have  been  denied  and 
the  bill  dismissed. 

Scates,  McAllister  &   Jewett,  for  Plaintiff  in  Error. 

The  points  in  this  case  arise  upon  the  following  provisions 
in  a  deed  of  trust  made  by  Harrison  Gray  to  William  II. 
Brown,  as  a  trustee  for  Mrs.  Mary  Curtiss,  made  during  the 
lifetime  of  her  husband,  upon  the  consideration  of  her  relin- 
quishment of  her  right  of  dower  in  divers  lands  purchased  by 
Gray,  of  her  husband,  namely: 

"To  have  and  to  hold  the  above  granted  premises,  with  all 
my  right,  title,  interest  and  estate  in  and  to  the  privileges  and 
appurtenances  to  the  said  land  and  tenements  belonging,  to 
him  the  said  William  H.  Brown,  and  his  heirs,  during  the 
joint  lives  of  Mary  Curtiss,  and  James  Curtiss,  her  husband, 
upon  trust  to  pay  the  rents,  issues  and  profits  thereof,  to  the 
said  Mary  Curtiss,  or  to  such  person  or  persons  as  she,  by 
writing,  should  direct  to  receive  the  same,  during  the  joint 
lives  of  the  said  Mary  Curtiss  and  James  Curtiss,  for  her  sole 
and  separate  use,  so  that  the  said  Mary  Curtiss  shall  not  sell, 
mortgage,  charge  or  otherwise  dispose  of  the  same  in  the  way 
of  anticipation;  and  from  and  immediately  after  the  decease 
of  the  said  James  Curtiss,  her  husband,  in  case  the  said  Mary 
Curtiss  shall  survive  him,  then  to  the  said  Mary  Curtiss,  her 
heirs  and  assigns,  forever;  but  in  case  the  said  Mary  Curtiss 
shall  die  in  the  lifetime  of  the, said  James  Curtiss,  then  to  the 
use  of  such  persons,  for  such  estate  and  charges,  as  the  said 
Mary  Curtiss,  by  her  last  will  and  testament  in  writing,  or  by 
any  writing  in  the  nature  of  or  purporting  to  be  her  last  will 
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and  testament,  executed  in  the  presence  of  three  witnesses, 
should  direct,  limit  or  appoint;  and  in  default  thereof,  then  to 
the  use  of  her  heirs  and  assigns  forever — hut,  so  that  in  no 
event  whatever  shall  the  said  James  Curtiss  have  or  exercise 
any  authority,  power,  right,  or  estate  in  said  premises." 

The  intent  is  plain,  and  conveyed  in  unmistakable  lan- 
guage. In  this,  as  in  all  other  cases,  the  intention  must  pre- 
vail. The  suggestion  or  allegation  that  this  conveyance  was. 
a  mere  business  transaction  with  grantor,  and  he  would  have 
inserted  any  other  provisions  as  readily  as  those  inserted — 
having  no  design  or  desire  to  make  any  particular  provision 
or  settlement — cannot  invest  the  court  of  chancery  with  juris- 
diction to  reform,  modify  or  change  the  trust,  nor  can  it 
weigh  with  the  court. 

It  matters  not,  whether  the  settlement  was  of  a  stranger's 
gratuity,  or  upon  consideration  moving  from  the  husband  or 
wife;  the  powers  and  interests  of  the  wife  and  husband  are 
equally  controlled  by  the  terms  and  provisions  of  the  trust. 

The  consideration  here  moved  from  the  wife,  and  consisted 


in  her  inchoate  right  of  dower  in   her  husband's  lands. 


He 


had  not,  and  in  the  nature  of  things,  and  of  this  inchoate 
interest,  he  could  have  no  right  to  reduce  it  to  possession,  and 
enjoy  it  during  his  lifetime;  for  it  could  only  arise  upon  his 
death.  The  consideration  given  was,  then,  one  to  which  he- 
could  lay  no  claim  on  the  ground  of  marital  right;  nor  could 
he,  equitably,  lay  any  such  claim  to  reduce  to  possession  per- 
sonal or  real  property,  acquired  in  absolute  ownership,  upon 
consideration  of  removing  that  right  as  an  incumbrance.  The- 
husband  can,  therefore,  set  up  no  equities  to  this  property.. 
It  is  equitably  hers,  and  hers  alone.  The  legal  title  it  con- 
veyed to  a  trustee  for  her  use  and  benefit,  at  the  instance,  and 
by  a  deed  prepared,  drawn  up,  and  dictated  by  the  husband, 
securing  her  a  life  interest  in  the  rents,  etc.,  duringtheir  joint 
lives,  and  a  fee  on  her  survivorship — with  apt  words  to  pre- 
vent her  disposition  of  the  income  by  way  of  anticipation. 
The  fee  is  limited  over — and  so  that  the  husband  shall  not 
"  have  or  exercise  any  authority,  power,  right  or  estate  in  said 
premises." 

14— 29th  III. 
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The  main  objection  to  the  decree  and  proceeding  is,  that  the 
court  had  no  jurisdiction  in  the  premises,  and  that  the  whole 
are  utterly  null  and  void.  To  establish  this  proposition  to  the 
satisfaction  of  the  court,  I  shall  make  the  following  points: 

1.  The  court  has  no  jurisdiction  to  divest  the  wife  of  her 
separate  property,  real,  personal,  or  mixed,  by  its  own  volun- 
tary decree,  without  her  act  or  consent,  Kinney  et  al  v. 
Greer,  Vd  111.,  432. 

This  case  is  distinguished  from  all  the  cases  in  the  books  in 
several  particulars.  This  is  not  a  disposition  by  deed,  will  or 
parol  made  by  the  wife — but  an  attempt  to  make  a  disposi- 
tion for  her  by  decree  of  the  court.  Cases  may  be  found 
where  courts  have  by  decree  carried  the  wife's  disposition  into 
effect;  but  none  where  the  court  has  made  a  disposition  for 
her  by  decree. 

The  case  of  O'JTatev.  Calthorpe,  cited  in  Sperling  v.  Roch- 
fort,  8  Yes.  Jr.  E.,  177,  was  a  settlement  of  annuities  on  the 
wife  for  life,  and  in  case  she  survived  her  husband,  then  to 
her  absolutely;  but,  in  case  of  her  dying  before  her  husband, 
then  according  to  her  appointment  by  deed  or  will.  The  bill 
was  filed  to  change  the  trustees,  and  to  apply  part  of  the  fund 
as  the  wife  should  appoint.  The  Lord  Chancellor  said  "there 
was  no  ground  to  break  in  upon  the  marriage  agreement,  and 
take  away  the  interest;  if  she  had  any  power  over  the  prin- 
cipal, let  her  make  an  appointment,  and  he  would  consider 
the  effect  of  it ;  but  would  not  interpose  upon  her  coming  into 
court. " 

This  doctrine  was  sanctioned  in  Sperling  v.  Rochfort,  8 
Yes.  Jr.  K.,  174. 

2.  The  court  has  no  jurisdiction  to  dispose  of  the  wife's 
interest,  without  her  consent,  and  the  court  wTill  not  presume 
such  consent,  but  will  require  her  examination,  either  in  open 
court,  or  to  be  taken  before  the  master,  before  it  will  make 
any  decree  affecting  her  separate  property. 

This  point  is  abundantly  fortified  by  authority. 

When  courts  of  equity  are  asked  to  interfere  with  the  wife's 
separate  property,  in  favor  of  the  husband,  they  will  do  it 
with  great  caution.     "  They  will    examine  the  wife  in  court, 
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and  adopt  other  precautions  to  ascertain  her  unbiased  will  and 
wishes."     2  Story  Eq.  Juris.,  sec.  1395. 

In  cases  where  absolute  property  or  power  over  it  is  given 
to  the  wife,  Lord  Hardwicke  says,  "  that  he  had  been  informed 
it  was  very  constantly  the  course  of  the  court,  and  particu- 
larly at  the  Rolls,  where  these  cases  came  on,  that  where 
the  trustees  oblige  the  party  to  apply  to  the  court,  it  had  not 
established  a  deed  between  husband  and  wife,  upon  her  sepa- 
rate estate,  without  her  actual  presence  in  court.  2  Roper  on 
Husband  and  Wife,  217;  MilnesY.  Burk,  2  Yes.  Jr.  R.,  500. 

By  the  settlement  in  Pybus  v.  Smith,  1  Yes.  Jr.  R.,  193, 
absolute  power  was  given  over  the  estates  to  the  wife,  and 
yet  the  court  would  not  sanction  her  disposition  of  them, 
without  an  inquiry  as  to  her  understanding  and  intending 
what  she  did. 

The  court  will  not  put  the  wife's  disposition  of  her  separate 
property  to  her  husband,  upon  the  same  footing  of  a  feme  sole, 
but  will  require  her  examination  in  open  court.  Milncs  v. 
Burh  2  Yes.  Jr.  R.,  498,  500 ;  Whitall  v.  Clark  et  al.,  2  Edw. 
R.,  149. 

The  case  of  Essex  v.  Atkins,  14  Yes.  Jr.  R.,  542,  also  gave 
a  like  absolute  control  to  the  wife. 

In  Blackwood  v.  Norris,  cited  in  Cas.  Temp.  Talbot,  43, 
£4,000  had  been  devised  in  trust  for  the  wife's  separate  use, 
and  the  Master  of  the  Rolls  would  not  allow  the  trustee  to 
pay  the  husband,  on  a  bill  filed,  although  the  wife  was  in 
court  and  consenting. 

3.  The  court  had  no  jurisdiction  to  order  a  sale  of  the  fee 
in  this  case,  by  the  trustee;  because  the  wife  had  neve^  con- 
sented to  the  same;  because  she  had  no  power  over  the 
estate,  with  or  without  consent — all  she  could  have  disposed 
of,  would  have  been  her  life  estate  in  the  rents,  etc.  ;  and 
because  the  deed  expressly  took  away  any  power  by  anticipa- 
tion in  the  rents,  or  in  the  fee  estate. 

The  decree  in  this  case  did  not  cut  off  her  right.  The 
wife's  personalty,  moneys  and  choses  in  action,  are  not  re- 
duced into  possession,  so  as  to  take  away  her  right  of  survi- 
vorship, by  obtaining  a  decree  or  judgment  of  them.  Clancy 
on  Married  Women,  119,  120. 
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The  power  of  the  wife  to  consent  in  court  to  the  disposition 
of  her  right  to  personalty,  arising  upon  her  survivorship,  has 
been  both  doubted  and  denied.  1  Roper  on  Husband  and 
Wife,  246. 

In  Caverly  v.  Dudley  and  Brisco,  2  Atk. 'R.,  541,  there 
were  no  words  restraining  the  wife's  power  over  the  property, 
yet  the  court  said,  "  It  was  not  the  intention  of  the  grantor 
that  the  wife  should  anticipate  the  produce  of  her  estate,  by 
raising  money  upon  it,  and  words  should  have  been  thrown 
into  it  to  restrain  her  from  doing  it;  but  as  there  were  no 
such  words,  she  might  raise  money  by  way  of  loan,  but  not 
by  way  of  annuity  for  her  life,  as  it  ivas  too  large  an  antic- 
ipation ." 

In  Jones  v.  Harris,  9  Yes.  Jr.  R.,  494  to  498,  Lord  Eldon  very 
emphatically  condemns  arbitrary  alterations  of  the  terms  of  the 
contract,  and  as  the  annuity  which  she  attempted  to  charge 
upon  her  estate,  was  void  for  want  of  compliance  with  the 
statute,  the  court  refused  to  enforce  repayment  of  the  money 
paid  for  it,  as  a  general  charge  upon  the  separate  estate  as  a 
creditor.  This  is  a  strong  condemnation  of  the  assumed  power 
to  alter  or  make  contracts  for  parties. 

In  Ellis  v.  Atkinson,  3  Brown  C.  C,  347,  note  and  page 
565,  S.  C.  Dick.  R.,  759,  Lord  Thurlow  doubted  very  much 
whether,  upon  a  settlement  in  trust  that  the  interest  of  money 
in  the  funds  be  paid  into  the  hands  of  the  wife,  or  as  she 
should,  by  writing,  from  time  to  time  appoint,  he  could  even 
accept  of  the  wife's  consent  in  court,  on  a  bill  by  husband 
and  wife,  to  carry  into  effect  an  agreement  of  theirs,  by  a 
sweeping  disposition  by  deed,  that  the  interest  for  their  joint 
lives  should  be  paid  to  the  husband. 

To  obviate  the  tendency  of  the  decision  allowing  the  wife 
to  dispose  of  her  separate  property  as  a feme  sole,  Lord  Thur- 
low introduced  a  clause  into  the  settlement  in  these  words  ^ 
"and  not  by  anticipation,"  to  prevent  these  sweeping  dispo- 
sitions. He  held  such  a  provision  valid  and  sufficient  to  re- 
strain her;  and  so  did  Lord  Alvanley  and  Lord  Eldon. 

The  language  of  the  restraining  clause  of  this  deed  is 
stronger,  and  would  be  sufficient  to  defeat  the  jurisdiction,  if 
there  were  no  other  question  in  this  case. 
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In  Socket  et  ux.  v.  Wray,  4  Brown  C.  C,  485,  stock  was 
settled  in  trust  by  deed,  to  which  husband  and  wife  were  both 
parties,  to  pay  the  dividends  to  the  separate  use  of  the  wife, 
with  power  to  dispose  of  the  stock  by  will.  The  husband  and 
wife  sought  by  bill  to  compel  the  trustees  to  sell  the  funds 
and  pay  the  moneys  to  the  husband.  The  Master  of  the  Rolls, 
Lord  Alvanley,  held  that  she  could  not  waive  the  benefit  of 
the  settlement  and  give  away  the  capital;  and  that  she  could 
only  dispose  of  it  in  the  mode  provided  in  the  settlement. 
He  held  that  the  wife  had  no  disposing  power  but  what  was 
given  her  by  the  deed,  and  he  meant  to  question  the  decision 
in  the  cases  of  Newman  v.  Cartony,  Hulme  v.  Tenant,  El- 
lis v.  Atkinson,  and  Pybus  v.  Smith. 

So  he  held  in  Hyde  v.  Price,  3  Yes.  Jr.  R.,  437,  where  the 
husband  had  settled  an  allowance  for  their  joint  lives,  on  the 
wife,  by  way  of  separate  maintenance,  that  the  wife  could  not 
grant  an  annuity  out  of  the  dividends.  Lord  Rosslyn  con- 
curred with  Lord  Alvanley,  and  doubted  the  doctrine  of  allow- 
ing the  wife  the  same  power  as  a  feme  sole,  over  her  separate 
property.     See  Milnes  v.  Burk,  2  Yes.  Jr.  R.,  488. 

And  in  Whistler  v.  Newman,  4  Yes.  Jr.  R.,  129,  he  held, 
that  where  a  mode  is  prescribed,  it  must  be  pursued,  and  he 
dissented  from  the  doctrine  of  the  contrary  cases. 

And  so  in  Mores  v.  Huish,  5  Yes.  Jr.  R.,  692,  although  the 
deed  of  settlement  did  not  prescribe  any  mode  of  disposition, 
but  settled  the  rents  of  a  freehold  estate  solely  at  her  disposal, 
yet  Lord  Rosslyn  refused  to  aid  a  purchaser  on  a  bill  filed  by 
him. 

Lord  Eldon,  in  Jones  v.  Harris,  9  Yes.  Jr.  R.,  497,  consid- 
ers the  question  as  open,  doubtful,  and  deserving  a  very  full 
review,  whether  the  property  can  be  disposed  of  in  any  other 
way  than  that  prescribed. 

In  Hovey  v.  Blaheman,  cited  in  Wag  staff  v.  Smith,  9  Yes. 
Jr.  R.,  524,  Sir  Wm.  Grant,  Master  of  the  Rolls,  dismissed  a 
bill  for  an  annuity  out  of  rents,  etc,  because  the  settlement 
did  not  give  to  the  cestui  que  trust  an  absolute  power  over 
these  rents. 

So  in  Lee  v.  Muggeridge,  1  Yes.  and  Beame  R.,  118,  the 
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settlement  was  to  pay  rents,  etc.,  to  the  separate  use  of  the 
wife,  during  the  joint  lives  of  herself  and  husband;  and  in 
case  she  survive,  then  to  her  and  her  heirs  ;  and  in  case  he 
survive,  then  to  such  persons  and  for  such  estates  as  she,  by 
will,  or  a  writing  purporting  to  be  her  last  will,  executed  in 
the  presence  of  three  witnesses,  should  appoint. 

The  court,  referring  to  the  case  of  Heatley  v.  Thomas,  says : 
"There  was  not,  as  here,  an  express  provision,  that  in  the 
event  of  the  wife  surviving,  the  property  should  be  absolutely 
hers,  which  implies  an  exclusion  of  a  power  of  so  appointing 
it  during  the  coverture  as  that  it  should  in  that  event  belong 
to  her;  and  further,  it  was  to  be  collected  from  the  whole 
instrument,  that  she  was  to  have  a  power,  not  only  of  appoint- 
ing by  will,  but  of  disposing  of  the  fund  in  any  other  manner. 
There  is,  therefore,  little  or  no  resemblance  between  the  two 
settlements;  but  this  case  falls  precisely  within  the  decision 
of  Richards  v.  Chambers,  where  the  settlement  was,  at  least 
in  the  particular  in  question,  precisely  the  same  as  this,  in 
trust  for  the  sole  and  separate  use  of  the  wife  for  life;  and  if 
she  survived  her  husband,  it  was  to  be  absolutely  hers ;  if  she 
died  in  his  lifetime,  it  was,  in  default  of  her  appointment,  to 
go  to  her  executors  and  administrators. 

"  It  is  unnecessary  for  me  to  repeat  the  reasons  upon  which 
I  held,  in  that  case,  that,  where  a  married  woman  expressly 
stipulates  that  in  the  event  of  her  surviving,  the  property  shall 
become  hers,  reserving  no  power  of  stipulation  over  it  during 
the  coverture,  there  are  no  means  by  which  she  can  dispose  of 
it,  while  she  remains  covert." 

The  Vice-Chancellor,  in  Francis  v.  Wigzell,  1  Madd.  Ch. 
R.,  147,  said,  "Kfeme  covert,  having  separate  property  to  her 
own  use,  may,  generally  speaking,  dispose  of  it  as  a  feme  sole/ 
but  if  the  instrument  by  which  she  acquires  it  prescribes  any 
particular  mode  in  which  she  must  part  with  it,  her  disposition 
of  the  property  must  be  according  to  the  terms  of  such  instru- 
ment." 

In  Richards  v.  Chambers,  10  Yes.  Jr.  R.,  580,  the  question 
was  as  to  the  jurisdiction  of  the  court  of  chancery  to  direct  a 
transfer  of  the  wife's  personal  property,  settled  in  trust  in  ab- 
solute ownership,  if  she  survive  her  husband. 
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The  Master  of  the  Rolls  held,  upon  examination  of  the 
authorities,  that  the  court  had  no  such  jurisdiction  to  do  so, 
even  upon  examination  of  the  wife  in  open  court. 

The  question  is  fully  put,  broadly  met,  examined,  and  juris- 
diction denied,  after  examining  all  the  authorities. 

The  court  likewise  refused  to  act  in  a  bill  for  the  same  pur- 
pose, in  Fraser  v.  Baillle,  imperfectly  reported  in  1  Brown 
C.  C,  5 IS,  to  which  there  is  a  valuable  note.  It  is  shown  in 
this  note  that  the  cases  of  McCormick  v.  Buller,  Fills  v. 
Atkinson,  and  Guise  v.  Small,  are  not  regarded  as  law. 

The  power  to  take  the  wile's  consent  to  dispose  of  her  per- 
sonal property,  is  urged  upon  the  analogy  of  the  proceeding 
at  law  by  line  to  bar  her  right  and  estate.  Courts  of  equity 
have  no  power  or  jurisdiction  to  bar  or  transfer  title  of  wife 
to  real  estate  by  examinations  in  open  court  or  otherwise;  and 
no  counsel  has  ever  asserted  it  in  argument,  nor  has  any  court 
ever  so  decided.  It  is  only  in  cases  of  personal  property  and 
leaseholds  that  the  courts  have  taken  examinations,  and  car- 
ried agreements  into  effect. 

The  distinction,  as  to  what  the  court  may  do,  is  further  well 
stated  in  the  above  note  to  1  Brown  C.  C.  518,  taken  from 
Mr.  Roper's  work  on  Husband  and  Wife.  Pursuing  the  an- 
alogy between  law  and  equity,  the  power  of  the  husband  at 
law  over  his  wife's  personal  property  is  limited  to  such  part 
as  can  possibly  be  reduced  or  fall  into  possession  during 
coverture. 

So  where  she  stipulates  that,  in  the  event  of  her  surviving 
her  husband,  her  property  shall  become  her  own,  reserving  no 
power  of  disposition  over  it  during  the  coverture,  neither  her 
husband,  nor  she  during  his  life,  can  dispose  of  it  by  deed, 
will,  consent,  or  charge.  The  principle  is  the  same  where  the 
property  is  so  given  or  left  to  her. 

If  the  wife  have  a  power  to  appoint  the  fund,  in  the  case  of 
her  death  before  her  husband,  having  also  the  fund  given  to 
her  if  she  survive  him,  neither  the  execution  of  the  power, 
nor  her  assent  to  give  up  her  latter  interest,  will  deprive  her 
of  it:  not  the  former,  because  it  does  not  extend  to  the  in- 
terest she  takes  on  surviving  her  husband :  not  the  latter,  be- 
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cause  during  coverture  she  cannot  consent  to  pass  that  which 
never  could  be  reduced  into  possession  by  the  husband  during 
the  marriage. 

These  premises  are  supported  by  the  cases  reviewed  above. 
Frazer  v.  Bailie;  Richards  v.  Chambers;  Seaman  v.  Duill, 
10  Yes.  Jr.  E.,  580;  Lee  v.  Muggeridge,  1  Yes.  and  Beame 
E.,  118;  O'Kate  v.  Calthorpe,  cited  8  Yes.  Jr.  E.,  177,  and 
Nevison  v.  Zo?igde?i,  in  Exchequer  in  1800,  cited  8  Yes.,  173, 
10  Yes.,  585. 

There  is  and  can  be  no  case,  by  analogy  or  otherwise,  for  a 
court  of  equity  to  interfere  or  pretend  to  any  jurisdiction  to 
sell  and  transfer  the  wife's  lands  by  decree,  with  or  without  an 
examination  in  open  court,  even  where  she  holds  title  in  which 
she  has  a  present  estate,  and  can  exercise  a  power  of  disposi- 
tion in  the  mode  provided  by  law.  She  can  only  transfer  or 
convey  by  deed,  in  which  her  husband  shall  join.  Courts  of 
equity  have  no  power  or  jurisdiction  to  enable  or  enlarge  the 
wife's  power  over  her  real  estate,  or  to  change  the  mode  in 
which  she  must  convey  it.  The  legislature  alone  possesses 
that  power.  The  common  law  mode  of  conveyance,  by  fine, 
is  obsolete,  and  was  never  in  use  among  us. 

But  here  the  power  and  estate  were  neither  in  her.  The 
estate  was  in  a  trustee,  and  he  could  exercise  no  power  be- 
yond that  given  by  the  deed.  She  could  confer  none  by  con- 
sent, because  the  deed  expressly  took  away  all  power  over  the 
fee  by  anticipation,  and  which  had  not  and  would  not  vest  in 
her  until  the  expiration  of  the  life  of  her  husband,  and  then 
only  in  case  she  should  survive  him. 

The  high  court  of  chancery  in  England  never  pretended  to 
claim  or  exercise  any  such  power  over  the  real  estate  of  the 
wife. 

The  case  of  Sturgis  v.  Corpe,,  13  Yes.  Jr.  E.,  190,  like  all  the 
others,  was  a  case  of  personal  property,  and  the  court  puts  the 
case  upon  the  ground  that  she  had  a  complete  power  over  it, 
without  an  examination,  unless  restrained  by  the  deed  of  set- 
tlement. This  was  in  1S05;  so  was  Wright  v.  Morley,  11 
Yes.  Jr.  E.,  17. 

But  the  doctrine  laid  down  as  to  the  wife's  power  over  a  re- 
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versionary  interest,  is  contradicted  and  reversed  in  a  case 
twelve  years  later — in  1818 — Pickard  v.  Roberts,  3>Maddock's 
R.,  385,  and  the  court  say  they  will  not  lend  any  aid  to  the 
husband  to  get  possession  of  the  wife's  personalty  where  he  is 
not  entitled  to  it  at  law. 

And  again  so  ruled  in  1828,  in  Hosmer  v.  Morton,  Russ.  R., 
65,  88;  and  in  1836,  in  Stiff e  v.  Everltt,  L  Mylne  &  Craig,  37. 
in  Stamper  v.  Barker  et  al.,  5  Maddock  R.,  157,  a  wife,  being 
entitled  to  a  present  and  also  to  a  certain  other  contingent 
interest,  made  a  deed  of  separation  wTith  her  husband  and 
father,  retaining  her  present  and  part  of  her  contingent  in- 
terest in  the  personalty,  and  giving  her  husband  a  part  of  the 
contingent  interest.  Held,  that  the  deed  was  a  nullity  as  to 
the  wife. 

Similar  decisions  were  made  in  Beckett  v.  Beckett,  1  Dick- 
ens R.,  541,  as  to  a  vested  interest,  unless  for  value  received; 
nor  would  a  general  assignment  in  bankruptcy  be  considered 
as  reducing  a  legacy  of  stock  into  possession. 

Milford  v.  Mifford,  9  Yes.  Jr.  R.,  87,  and  in  Wright  v. 
Morley,  11  Yes.  Jr.,  17,  that  she  would  be  entitled  against  a 
purchaser  for  a  valuable  consideration.  Gray  v.  Kentish,  1 
Atk.  R.,  280. 

The  wife  is  not  bound  by  the  voluntary  assignment  of  the 
husband  in  case  she  survive  him,  as  to  those  equitable  interests 
that  he  might  have  reduced  into  possession.  Burnett  v.  Kin- 
naston,  2  Yernon  R.,  401. 

These  are  all  cases  of  personal  property  or  choses  in  action, 
reducible  by  the  husband,  or  in  which  the  wife  attempted  to 
make  a  disposition  by  agreement. 

The  question  as  to  the  power  of  the  wife  to  dispose  of  her 
interests  as  a  feme  sole,  where  there  wras  no  provision  in  the 
settlement  restraining  her,  is,  by  the  English  decisions,  as  Lord 
Eldon  said,  unsettled,  confused  and  distracting,  and  he  can- 
didly admits  that  his  own  mind  was  in  great  distraction  upon 
the  subject.  His  own  mind  inclined  to  limit  her  power  to  the 
terms  of  the  instrument,  when  a  mode  is  prescribed;  and 
Lord  Thurlow  strongly  inclined  to  the  same  doctrine,  and  he 
thinks  the  question  is  one  doubtful^  and  deserving  of  a  very 
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full  review,  as  to  her  power  being  other  than  prescribed  in  the 
instrument. 

The  English  authorities  have  been  classified  by  Judge  Clay- 
ton in  a  very  learned  argument,  in  Morgan  v.  Elam,  4  Yer- 
ger  R.,  399,  400 — viz.:  1st,  cases  in  which  a  general  power  was 
expressly  given — some  twenty  cases;  2nd  class,  cases  in  which 
a  particular  power  to  dispose  by  will  only  was  given ;  and  3rd 
class,  cases  in  which  no  power  was  given.  Taking  a  review 
of  the  whole,  Lord  Eldon  nays,  "  upon  all  those  cases  together, 
it  is  utterly  impossible  to  know  the  result."  Sperling  v. 
Bochfort,  8  Yes.  Jr.  R.,  174. 

Judge  Catron  says,  in  the  above  case  of  Morgan  v.  Elam, 
page  450,  "  There  are  two  classes  of  cases  which  lay  down 
different  rules.  The  one,  that  a  married  woman  with  separate 
property  has  no  power  over  it  but  that  which  is  conferred  on 
her  by  the  settlement.  Lord  Strange  v.  Smith,  Amb.  R. ; 
Locket  v.  Wray,  4  Brown;  Whistler  v.  Newman,  4  Yes.; 
Mores  v.  Huish,  5  Yes. ;  Harvey  v.  Blakeman,  9  Yes. ;  Fran- 
cis v.  Wizgle,  1  Haddock's  R.,  6. 

"  The  other  class  lays  down  the  rule  that  &feme  covert  with 
separate  property,  is  to  all  intents  a  feme  sole,  except  as  far 
as  she  is  restrained  by  the  instrument  under  which  she  claims. 
Pybus  v.  Smith,  1  Yes. ;  Fettvplace  v.  Gorges,  3  Brown ;  Wilts 
v.  Dawkins,  12  Yes. ;  Broivn  v.  Lake,  14  Yes. ;  Essex  v.  Atkins, 
14  Yes.,  the  case  cited  from  New  York  by  Judge  Green." 

Chancellor  Kent,  in  the  Methodist  Episcopal  Church  v. 
Jagues,  3  John.  Ch.  R.,  87,  114,  reviewed  all  the  authorities, 
and  concluded  from  them  that  the  wife  may  exercise  the 
general  power  of  disposition  as  nfeme  sole,  "  unless  her  power 
of  disposition  be  restrained  by  the  deed  or  will  under  which 
she  became  entitled  to  it."  But  where  a  particular  mode  is 
prescribed,  the  chancellor  argues  to  show  that  it  must  be 
pursue;!,  and  no  other  disposition  ought  to  be  enforced. 
Pages  97  to  115. 

Huch  less  ought  an  alienation  to  be  allowed  when  the  set- 
tlement expressly  forbids  it.     Pages  102  to  115. 

He  concludes  that  the  settled  rule  is,  by  the  authorities, 
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that  the  intention  must  prevail,  and  the  property  be  disposed 
of  in  the  way  prescribed  in  the  deed  of  settlement. 

Although  this  case  was  reversed  by  a  divided  court  in  the 
Court  of  Errors,  (John  R.,  548),  yet  the  whole  current  of 
American  authorities  fully  sustain  it.  It  is  fully  supported 
by  Eiving  et  al.  v.  Smith  et  al.,  4  Desaus.  455;  Morgan  v. 
Elam,  4  Yerg.,  375 ;  Williams  v.  Beckham,  8  Leigh.,  20 ;  Lan- 
caster v.  Dolan,  1  Rawle  R,  231,  238 ;  Thomas  v.  Folwell,  2 
Whart.  R.,  11;  Watson  v.  Chesire,  1  McCordCh.  R,  233—241; 
Magicood  v.  Johnston,  1  Hill  Oh.  R.,  228—231;  Clark  v. 
Makenna*  Cheves  Eq.  R.,  163;  Robinson  v.  Dart's  Ex\b, 
Dudley  Eq.  R.,  128—131;  Helms  v.  Franciscus,  2  Bland  Oh. 
R.,  562;  Swift  v.  Castle,  23  111.,  209. 

And  also  by  many  English  cases,  among  which  I  cite,  Pea- 
cock v.  Honk,  2  Yes.,  Sr.  R.,  190;  Penne  v.  Peacock  et  tioc., 
Cas.  Temp.  Talbot,  43;  Hulmev.  Tenant,  1  Brown  C.  C,  16; 
Lord  Strange  v.  Smith,  Ambler  R.,  263;  Locket  v.  Wray,  4 
Brown  C.  0.,  483;  Whistler  v.  Newman,  5  Yes.  Jr.  R.,  129; 
Mores  v.  LLuish,  5  Yes.  Jr.  R.,  692;  Harvey  v.  Blakeman, 
cited,  9  Yes.  Jr.  R.,  524;  Francis  v.  Wigzel,  1  Madd.  Oh.  R., 
145; — which  confine  her  power  to  what  is  conferred  by  the 
settlement. 

And  it  is  further  supported  by  that  class  of  authorities 
which  limit  her  power  as  it  may  be  restrained  by  the  settle- 
ment, as  Pybus  v.  Smith,  1  Yes.  Jr.  R.,  189;  Fettiplace  v. 
Gorges,  3  Brown  0.  C,  8;  Wilts  v.  Daivkins,  12  Yes.  Jr.  R., 
302;  Brown  v.  Lake,  14  Yes.  Jr.  R.,  302;  Essex  v.  Atkins,  14 
Yes.  Jr.  R.,  542;  Richards  v.  Chambers,  10  Yes.  Jr.  R.,  580; 
Lee  v.  Muggeridge,  1  Yes.  and  Beame  R,  118;  Sperling  v. 
Rochfort,  8  Yes.  Jr.  R,  164;  Milnes  v.  Burk,  2  Yes.  Jr.  R, 
488. 

Most  of  the  cases  in  England  arose  upon  settlements  ot 
personal  property,  etc.  The  question  of  freehold  rents  was 
presented  in  one  or  more. 

4.  The  court  of  chancery  has  no  jurisdiction  to  order  the 
execution  of  a  discretionary  power  without  an  interest. 

The  Lord  Chancellor,  in  llulme  v.  Tenant,  1  Brown  C.  C. 
21,  said:  "I  do  not  find  the  court  has  ever  ordered  a  power 
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to  be  executed.  They  have  industriously  stopped  short  of  so 
doing,  and  have  only  given  a  remedy  by  stopping  the  fund, 
where  the  power  was  executed;  therefore,  I  cannot  order  the 
feme  covert  to  execute  her  power." 

Lord  Eldon  also  held,  in  Thorpe  v.  Goodall,  17  Yes.  Jr.  R,., 
460 — 462,  that  the  court  would  not  compel  a  bankrupt  to 
execute  a  power.     1  Story  Eq.  Juris.,  sec.  169. 

The  high  court  of  chancery  in  England  never  had  claimed 
or  exercised  jurisdiction  to  dispose  of,  or  alter,  or  modify  the 
right,  title,  or  estate  of  a  married  woman,  her  separate  estate 
in  lands  or  freehold  property,  whether  the  title  was  in  her  or 
a  trustee  to  her  use;  of  present  contingent  estates,  in  posses- 
sion, or  remainder,  or  reversion. 

This  brings  me  tu  the  second  point,  and  main  question  in 
the  case,  which  is: 

The  court  of  chancery  has  no  power  or  jurisdiction  over 
the  real  estate  of  a  feme  covert  in  possession,  reversion,  or 
remainder,  absolute  or  contingent  whether  for  life  or  in  fee, 
to  alter,  limit,  or  bar  her  title,  or  to  transfer  the  same  by 
decree  or  by  sale;  nor  can  the  court  authorize  or  enlarge  the 
powers  of  a  feme  sole  to  do  so,  contrary  to  a  deed  or  settle- 
ment. 

The  power  to  bar  an  estate  in  the  wife  or  issue,  and  as  a 
common  assurance,  was  by  fine  and  recovery  in  the  common 
law  courts,  and  not  in  chancery,  and  that,  as  a  mode  of  con- 
veyance and  as  a  remedy,  is  obsolete,  and  is  little  known  or 
used  in  the  United  States.     4  Kent  Com.,  497. 

Fines  and  recoveries  have  been  repealed  in  England  by  3 
and  4  Wm.  IY.,  cap.  74,  and  a  disposition  of  a  married  woman, 
by  deed,  is  substituted.  So,  in  this  State,  the  mode  of  con- 
veyance of  the  estate  of  a  married  woman  has  ever  been  by 
deed,  under  our  local  statutes,  and  is  so  still.  Cooke  Stat, 
page  963,  sec.  17,  page  965,  sec.  2. 

In  Mores  v.  Jluish,  5  Yes.  Jr.  R.,  692,  although  the  deed  of 
settlement  did  not  prescribe  any  mode  of  disposition,  but 
settled  the  rents  of  a  freehold  estate  solely  at  her  disposal,  yet 
Lord  Rosslyn  refused  to  aid  a  purchaser  on  a  bill  filed  by  him. 

Although  Lord  Chancellor  Thurlow,  in   Hulme  v.  Tenant* 
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1  Brown  C.  C,  16,  allowed  an  account  to  be  taken  of  the 
rents,  etc.,  of  a  leasehold  estate,  to  be  applied  to  a  bond  given 
by  the  wife  for  her  husband's  debts,  yet  he  would  not  extend 
it  to  the  rents,  etc.,  of  her  separate  freehold  estate  contained 
in  the  same  settlement. 

In  Peacock  v.  Monk,  2  Yes.  Sr.  R.,  190,  Lord  Hardwicke 
said,  in  reference  to  the  wife's  power  over  eacli  kind  of  prop- 
erty under  deeds  of  settlement,  "As  to  personal,  undoubtedly, 
where  there  is  an  agreement  between  husband  and  wife, 
before  marriage,  that  the  wife  shall  have  to  her  separate  use, 
either  the  whole  or  particular  parts,  she  may  dispose  of  it  by 
an  act  in  .her  life,  or  will:  she  may  do  it  by  either,  though 
nothing  is  said  of  the  manner  of  disposing  of  it;  but  there  is 
a  much  stronger  ground  in  that  case  than  can  be  in  the  case 
of  real  estate,  because  that  is  to  take  effect  during  the  life  of 
the  husband;  for  if  the  husband  survives,  he  is  entitled  to  the 
whole,  and  none  can  come  into  a  share  with  the  husband,  on 
the  statute  of  distribution.  Then  such  an  agreement  binds 
and  bars  the  husband,  and  consequently  bars  everybody. 
But  it  is  very  different  as  to  real  estate,  for  her  real  estate  will 
descend  to  her  heir-at-law,  and  that  more  or  less  beneficially; 
for  the  husband  may  be  tenant  by  the  courtesy,  if  they  have 
issue,  otherwise  not;  but  still  it  descends  to  her  heir-at-law. 
Undoubtedly,  on  her  marriage,  a  woman  may  take  such  a 
method,  that  she  may  dispose  of  that  real  estate  from  going 
to  her  heir-at-law;  that  is,  she  may  do  it  without  a  fine;  but 
I  doubt  whether  it  can  be  done,  but  either  by  way  of  trust  or 
of  power  over  a  use.  In  the  first  instance,  suppose  a  woman 
having  a  real  estate  before  marriage,  and  either  before  or 
after  marriage,  by  a  proper  consequence  (if  after  marriage,  it 
must  be  by  fine)  conveys  that  to  trustees  in  trust  for  herself, 
during  her  coverture,  for  her  separate  use;  and  afterwards 
that  it  should  be  in  trust  for  such  person  as  she  shall  by  any 
writing  under  her  hand  and  seal  or  in  the  nature  of  a  will, 
appoint;  and  in  default  of  appointment,  to  her  heirs;  she 
marries  and  makes  such  an  appointment  as  that  described, 
that  is  a  good  declaration  of  the  trust;  and  this  court  would 
support  that  trust:  and  it  could  never  be  a  conveyance  to  the 
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heir-at-law  against  this  direction  to  the  trustees."  After 
observing  that  it  had  been  held  that  a  feme  covert  could 
execute  a  power,  the  chancellor  inquires  and  proceeds,  "But 
can  a  ferae  covert  do  this  so  as  to  bar  her  heir,  by  a  bare 
agreement,  without  doing  anything  to  alter  the  nature  of  the 
estate?  Can  a  woman,  having  a  real  estate  before  marriage, 
in  consideration  of  that  marriage,  enter  into  an  agreement 
with  that  husband,  that  she  may,  by  writing,  under  her  hand, 
executed  in  presence  of  witnesses,  or  by  will,  dispose  of  her 
real  estate?  This  rests  in  agreement;  and  if  she  does  it, 
though  it  may  bind  her  husband  from  being  tenant  by  the 
courtesy,  that  arises  from  his  own  agreement;  but  what  is  that 
to  the  heir-at-law?  Still  she  is  a  feme  under  the  disability  of 
coverture  at  the  time  of  the  act  done;  and  if  she  attempts  to 
make  a  will,  the  instrument  is  invalid. 

"The  only  question  that  could  arise  would  be,  whether  such 
an  agreement  between  her  and  her  husband  would  not  give 
her  a  right  to  come  into  a  court  of  equity,  after  the  mar- 
riage."— (to  do  what?  not  to  get  a  title,  or  decree  for  title  or 
sale,  or  decree  for  conveyance- -for  equity  can  do  neither  ol 
these  things — but  for  a  personal  decree  against  the  husband, 
in  the  nature  of  a  decree  for  specific  execution,  to  compel  him  to 
do  at  law  what  is  necessary  to  convey  title) — "to  compel  the 
husband  to  carry  this  into  execution  and  to  join  with  her  in  a 
fine  to  settle  the  estate,  either  on  such  trusts,  or  to  such  and 
such  uses;  and  if  it  is  such  an  agreement  as  the  court  would 
decree  to  be  farther  carried  into  execution  by  a  proper  con- 
veyance, then  the  question  may  be,  whether  the  heir-at-law  is 
not  to  be  bound  by  the  consequences  of  that  agreement. 
But  that  is  the  only  way  by  which  it  could  be  brought  in. 
But  if  the  agreement  cannot  be  carried  into  execution,  though 
she  may  have  power  to  bar  her  husband,  it  being  a  voluntary 
claim  from  her,  and  the  law  casting  the  descent  on  her  heir- 
at-law,  I  very  much  doubt  how  it  could  be  done." 

A  case  before  the  council  was  cited  at  the  bar  in  the  above 
case,  in  which  the  distinction  was  held  between  personal  and 
real  estate,  and  "it  turned  singly  on  this,  that  a  woman  who 
had  a  real  estate  to  her  separate  use,  should  not  be  in  equity 
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considered  as  the  absolute  owner  of  it;  and  that  there  was  no 
precedent  of  it,  though  several  as  to  personal;  that  this 
determination  at  the  council  had  been  the  subject  of  a  good 
deal  of  discourse;  it  seeming  extraordinary  that  she  should 
not  have  this  in  equity,  as  incident  to  her  ownership" — that 
is,  the  power  to  make  a  will  to  dispose  of  it. 

The  distinction  came  up  again  in  Lancaster  v.  Dolan,  1 
Bawle  E.,  247.  C.  J.  Gibson,  in  alluding  to  the  unsettled  and 
contradictory  decisions  in  England  since  the  Revolution,  as  to 
the  power  of  the  wife  as  a  feme  sole  over  her  separate  estate, 
said:  "But  it  is  agreed  on  all  hands  that  her  power  is  not  to 
be  extended  beyond  her  personal  estate  and  the  profits  of  her 
land.  She  has  not,  in  a  single  instance,  been  permitted  to  lay 
her  hands  upon  the  inheritance.  There  is  indeed -no  case  in 
which  the  question  involved  the  exercise  of  a  power  over  her 
own  life-estate;  but  if  her  power  does  not  comprehend  the 
fee,  when  she  is  the  owner  of  it,  it  is  not  easy  to  understand 
how  it  can  comprehend  a  less  estate.  It  has  been  held  to 
extend  to  copy-hold,  because  the  estate  can  be  surrendered 
by  her  act;  and  as  she  is  exclusively  the  tenant,  and  the  hus- 
band's authority  is  suspended,  it  seems  there  is  no  objection 
to  her  act  in  the  court  of  the  manor.  But  there  is  no  instance 
of  her  having  been  permitted  to  dispose  of  freehold,  except 
in  pursuance  of  the  terms  of  the  trust,  or  by  way  of  power 
over  a  use.  Peacock  v.  Monk  (2  Yes.  Sr.  E.,  190)  is  express 
to  the  point." 

Though  there  was  no  limitation  upon  the  power,  yet  the 
court  found  such  to  be  the  intention,  and  concurred  in  Chan- 
cellor Kent's  Views  in  Methodist  E.  Church  v.  Jaques,  3  John. 
Ch.  B.,  108. 

In  argument,  Mr.  Mansfield  recognized  this  distinction,  in 
8  Yes.  Jr.  B.,  174;  and  so  did  the  chancellor  in  the  same  case, 
page  174. 

As  the  court  will  not  compel  a  married  woman  to  execute 
a  power  (1  Brown  C.  C,  21;  17  Yes.  Jr.  E.,  460—462;  1 
Story  Eq.  Juris.,  sec.  169),  "where  a  married  woman  ex- 
pressly stipulates  that  on  the  event  of  her  surviving,  the  prop- 
erty shall  become  hers,  reserving  no  power  of  disposition  over 
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it,  during  the  coverture,  there  are  no  means  by  which  she  can 
dispose  of  it  while  she  remains  covert."  Lee  v.  Miiggeridge, 
1  Yes.  and  Beame  R.,  118. 

And  again,  in  cases  of  reversionary  interests  of  the  wife  in 
personal  property,  "  no  assignment  by  the  husband,  even  with 
her  consent  and  joining  in  the  assignment,  will  exclude  her 
right  of  survivorship  in  such  cases."  2  Story  Eq.  Juris.,  sec. 
1413,  and  authority  there  cited. 

In  Pennsylvania,  the  common  law  conveyance  by  fine  and 
recovery  was  not  abolished  until  1835,  and  the  doctrine  above 
laid  down  by  Chief  Justice  Gibson  was  in  1829,  while  that 
mode  of  barring  future  estates  remained  as  a  remedy  by  con- 
veyance of  record. 

The  power  contained  in  the  deed  must  be  strictly  pursued. 
1  Brown  C.  C,  16;  4  Brown  C.  C,  487,  and  note  E;  9  Yes. 
Jr.  R.,  182;  8  Leigh,  20. 

And  in  respect  to  her  separate  property,  she  is  only  so  far 
to  be  treated  as  a  feme  sole  as  she  is  made  so  by  the  deed  or 
instrument  creating  her  separate  estate.  1  John.  Ch.  R.,  450; 
4  Yerg.  R,  375,  393,  402,  447,  448,  454;  3  Desaus.  R,  417;  1 
Rawle  R,  231;  3  John.  Ch.  R,  113,  114;  1  Yes.  Jr.,  189;  3 
Green  Ch.  R.,  512,  New  Jersey;  2  Leigh  R,  1S3;  2  Yes.  Sr. 
R,  190. 

The  wife's  power  of  disposition  is  not  incidental  to  her  sep- 
arate property,  but  derived  entirely  from  the  authority  con- 
tained in  the  settlement.  3  Desaus.  R,  417;  5  J.  J.  Marsh. 
R,  230;  7  Gill  &  John.  R,  192;  20  Wend.  R,  570;  7  Paige 
R,  9,  112;  22  Wend.  R.,  526;  1  Jones  &  C.  R.,  255. 

Prohibitions  against  alienation  or  anticipation  are  legal  and 
proper,  and  are  sustained  by  the  court.  Adams  Eq.,  187  (side 
p.  44);  1  Colly  R,  57,  138;  1  Phil.  R,  627;  1  Beavan  R.,  1 ; 
4  Myl.  &  Craig  R.,  89,  377;  1  Dev.  &  Batt.  C.  R,  480. 

A  voluntary  settlement  cannot  be  set  aside  by  the  settler, 
or  by  a  court  of  equity,  on  his  application.  8  Pick.  R.,  293; 
1  Yern.,  100;  1  Atk.  R,  625;  2  Yern.,  475;  3  Meriv.,  270;  1 
Equity  Cases  Abridg.,  168;  5  Yes.  Jr.  R,  862. 

Husband  and  wife  joined  in  a  bill  to  set  aside  a  settlement 
on  the  ground  of  the  infancy  of  the  wife  at  the  date  of  the 
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settlement.  The  court  refused  to  do  so,  although  the  wife,  on 
privy  examination,  stated  that  she  joined  in  the  bill  of  her 
own  free  will.     Lee  v.  Stuart,  2  Leigh  R,  76. 

The  court  ordered  a  conveyance  to  a  trustee  in  pursuance 
of  an  ante-nuptial  agreement,  although  both  husband  and 
wife  expressed  a  wish  that  the  conveyance  should  not  be  made. 
Game  v.  Hale,  2  Ired.  Oh.  R,  24-1. 

The  court  has  no  power  to  change  the  contract  of  the  par- 
ties. 22  Pick.  R,  61 ;  1  Sandf.  Oh.  R,  336 ;  Lowry  v.  Tiernan, 
2  Har.  &  Gill.  R.,  34. 

Property  held  under,  and  conveyed  in  violation  of  a  trust, 
will  be  bound  by  the  trust  in  the  hands  of  the  purchaser.  4 
John.  Ch.  R.,  136. 

Such,  then,  are  the  principles  of  law,  and  so  stands  the 
question  of  jurisdiction  upon  the  authorities. 

The  court  has  acted  upon  the  assumption  that  it  had  a  gen- 
eral jurisdiction  to  dispose  of  the  contingent  remainder  of  a 
feme  covert,  as  to  the  mind  of  the  chancellor  might  appear 
for  her  interest,  notwithstanding  any  power  to  dispose  of  it 
by  "anticipation"  was  expressly  taken  away  by  the  deed; 
and  to  allow  the  husband  to  take  the  possession  and  control  of 
the  proceeds,  notwithstanding  the  deed  expressly  declared 
that  "in  no  event  whatever"  should  he  "have  or  exercise 
any  authority,  power,  right  or  estate  in  said  premises." 

And  all  this  was  done  without  an  allegation  or  particle  of 
evidence  of  any  mistake  or  fraud  in  the  deed  or  its  provisions. 
And  thus,  in  effect,  the  court  has  converted  the  wife's  dower 
into  money,  and  given  the  same  absolutely  to  the  husband  to 
enjoy  and  dispose  of  as  his  own,  in  his  lifetime. 

The  parallel  of  this  case  is  not  on  record,  where,  at  the 
instance  of  the  husband,  without  so  much  as  a  formal  exami- 
nation of  the  wife,  the  court  has  assumed  jurisdiction,  not  only 
to  order  a  conveyance  of  title,  by  a  trustee,  through  the  forms 
of  a  sale,  for  the  ordering  of  which  there  is  not  one  solitary 
suggestion  or  allegation  of  a  fact  which  confers  jurisdiction 
to  do  so,  but  to  do  which  it  is  first  necessary  to  make  a  new 
deed,  or,  in  other  words,  to  set  at  naught,  utterly,  every  pro- 
vision and  limitation  in  the  deed  under  which  she  claimed. 
15  -29th  III. 


226  OTTAWA, 


Curtiss  v.  Brown  et 


Courts  of  equity  have  no  power  to  order  the  general  or 
separate  real  estate  of  married  women  to  be  sold,  either  for 
the  purposes  of  the  maintenance  of  the  wife,  for  reinvestment, 
or  for  trade.  Married  women's  real  estates  are  not  under  the 
general  jurisdiction  of  the  chancellor,  like  that  of  minor 
wards  of  the  court.  They  are,  like  minors,  equally  incapable 
of  making  contracts,  but  not  for  the  same  reason  or  policy  of 
the  law.  The  one  lacks  a  legal  discretion;  the  other  lacks  a 
legal  separate  existence — she  is  covert,  legally  identified  with, 
merged  into  a  husband,  for  all  purposes  of  bargaining  and 
conveying.  The  chancellor  may  exercise  a  discretion  for  the 
infant  ward,  but  cannot  represent,  empower,  or  act  for  the 
wife.  If  her  real  estate  is  to  be  sold  or  conveyed,  it  is  an  act 
of  her  own,  with  her  husband,  by  deed,  and  passes  the  estate 
by  operation  of  law,  enforcing  her  deed  or  contract.  All  the 
chancellor  could  do,  would  be,  upon  a  proper  case,  to  compel 
her  husband  to  join  with  her  in  the  act,  so  that  her  deed 
might  have  operation,  but  it  cannot  give  validity  to  acts  of 
hers  void  at  law,  nor  do  those  acts  for  her.  Neither  her 
wants  nor  her  wishes,  neither  to  avoid  loss  nor  to  make  gain, will 
constitute  a  ground  for  the  intermeddling  of  the  court,  to  con- 
vey, to  sell,  to  convert,  change,  exchange,  modify  or  alter  her 
interests  or  estates  in  lands. 

The  whole  thing  is  a  simple  absurdity,  a  nullity,  and  stands 
absolutely  void,  and  as  if  not  done,  and  incapable  of  confirma- 
tion; there  was  no  act  to  confirm;  she  did  no  act,  nor  con- 
sented to  any;  she  was  equally  incapable  in  law  of  assenting 
to  either,  and  whatever  release  was  attempted  in  this  case, 
was  obtained  while  she  was  covert,  and  equally  incapable  of 
executing  a  release  as  of  making  a  deed  for  want  of  a  will 
and  power  in  the  law.  The  attempt  to  cover  up  an  illegal  and 
void  act  of  a  trustee,  under  a  void  order  of  court,  only  tends 
to  throw  more  suspicion  upon  the  whole  thing.  We  ask  a 
formal  reversal  of  the  decree,  to  remove  the  cloud  from  our 
title. 

Money  paid  on  void  deed  of  wife  may  be  recovered  back. 
1  Selwyn  1ST.  P.,  margin  86;  7  Mass.  R,  31. 

A.  W.  Windett,  for  Defendant  in  Error. 
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The  direction  by  Mrs.  Curtiss,  requiring  her  trustee,  Brown, 
to  sell  in  pursuance  of  the  decree  made  for  that  purpose,  and 
the  sale  made  by  her  trustee,  thus  imperatively  required  to 
proceed  and  sell,  and  her  acknowledgment  or  receipt  of 
proceeds  in  full,  altogether  constitute  a  release  of  errors,  if 
any,  in  the  decree.  She  is  thereby  estopped  from  alleging 
error. 

Morgan  v.  Ladd,  2  Gilm.,  414.  In  this  case,  the  accept- 
ance of  the  amount  of  a  decree  was  pleaded  in  bar,  on  error 
brought  by  the  party  thus  accepting. 

Curia,  per  Treat,  J.  "The  plea  is  good.  The  acceptance 
of  the  money  operated  as  a  release  of  errors;  a  party  who 
voluntarily  receives  the  benefit  of  a  decree,  shall  not  be  after- 
wards allowed  to  allege  that  it  was  erroneous,"  ("nor  even 
be  permitted  to  tender  back  the  money.") 

So  in  Thomas  v.  Negus,  2  Gilm.,  703,  the  court  say,  per 
Treat,  J.:  "  The  receipt  of  the  money  under  the  circum- 
stances of  the  case,  necessarily  operated  as  a  release  of  errors." 
21  111.,  267,  604. 

The  coverture  of  Mrs..  Curtiss,  at  the  date  of  the  transactions 
pleaded,  is  no  bar  of  her  estoppel  resulting  from  her  acqui- 
essence  in  and  voluntary  execution  of  the  decree,  and  receipt 
of  the  proceeds. 

Cochran  v.  Harrow,  22  111.,  349.  This  is  a  case  of  equit- 
able estoppel,  (silence,  etc.,)  not  involving  coverture.  Hig- 
ginsY.  Ferguson,  14  111.,  269. 

Bradley  v.  Snyder,  14  111.,  268.  In  this  case,  Caton, 
C.  J.,  applies  the  same  principal  to  shut  the  mouth  of  a  feme 
covert,  and  estop  her. 

1  Story  Eq.  Jur.,  sec.  385.  "Neither  infancy  nor  coverture 
will  constitute  any  excuse,  for  neither  infant  nor  feme  covert 
are  privileged  to  practice  deceptions  or  cheats  on  other  inno- 
cent persons."  Davis  v.  Tingle,  8  B.  Monroe,  539;  Fonb. 
Eq.,  book  1,  chap.  3.,  sec.  1,  p.  164;  Savage  v.  Foster,  9 
Mod.,  35,  38;  Becket  v.  Candly,  1  Bro.  Ch.  R.,  353,  358;  2 
Sugd.  Vend.,  p.  515,  sec.  30,  bottom  of  page  1023. 

Storrs  v.  Barker,  6  John.  Ch.  In  this  case  Chan.  Kent 
says  that  ignorance  of  the  law  will  not  protect  any  one  from 
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an  operation  of  a  rule  of  equity,  when  the  circumstances 
would  otherwise  create  an  equitable  bar.  Corey  v.  GertchJcen, 
2  Madd.  51;  Esroy  v.  Nicholas,  2  Eq.  Car.  Ab.,  489;  8 
Texas,  243;  Cravens  v.  Booth,  9  Texas,    297. 

Estoppels  are  favored  when  they  promote  equity.  17  Serj. 
&  Rawle,  364. 

The  decree  cannot  be  reversed  so  as  to  affect  the  title  of 
the  defendants,  who  are  bona  fide  purchasers  under  it.  Rock- 
well v.  Jones,  (case  of  sci.  fa.  foreclosure),  21  111.,  279;  17 
111.,  95;  Riley's  S.  C.  R.,  102;  Grignon's  Lessee  v.  Astor,  2 
How.  IT.  S.  R,  339. 

Caton,  C.  J.  In  no  possible  contingency  which  we  can 
anticipate,  could  the  estate  which  was  conveyed  by  Gray  to 
Brown  by  this  trust  deed,  revert  to  the  grantor;  hence  there 
was  no  necessity  to  make  him  a  party  to  the  bill.  The  objec- 
tion for  the  want  of  proper  parties  cannot  prevail. 

The  most  important  question  presented,  and  that  which  is 
ultimately  to  have  a  controlling  influence  on  the  rights  of  these 
parties,  is,  had  the  court  of  chancery  jurisdiction  or  power  to 
entertain  the  first  bill,  and  to  render  the  decree?  If  it  had  no 
such  jurisdiction,  then  the  decree  was  utterly  void,  and  must 
be  so  treated  at  all  times  and  in  all  places,  and  the  purchasers 
acquired  no  rights  or  interests  under  it,  but  Brown  still  holds 
the  legal  title  in  trust  for  the  complainant,  as  if  that  suit  had 
never  been  instituted.  It  is  insisted  for  the  plaintiff  in  error, 
that  the  court  of  chancery  has  not  the  power  in  any  case  to  in- 
termeddle with  or  touch  an  estate  which  is  held  in  trust  for  a 
married  woman.  That  the  terms  of  the  deed,  creating  the  trust, 
are  like  iron  bands,  rigid  and  unyielding,  and  that  no  human 
power  can  unloose  or  even  adjust  them,  no  matter  what  emer- 
gency or  necessity  may  arise,  even  though  they  may  destroy 
the  whole  interest  designed  for  the  beneficiary,  and  created  by 
the  deed  or  other  instrument  by  which  it  is  evidenced.  We 
do  not  think  so  great  a  defect  exists  in  our  system  of  juris- 
prudence as  is  assumed  by  this  position.  We  are  not  alto- 
gether satisfied  with  the  answer  given  by  the  defendant's  coun- 
sel to  this  question  of  jurisdiction.     He  says  that  because  the 
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court  had  jurisdiction  of  the  parties  who  were  properly  before 
it,  and  of  the  subject-matter  which  was  land,  and  within  its 
territorial  jurisdiction,  therefore  its  jurisdiction  was  complete, 
and  it  had  authority  to  make  what  disposition  it  pleased  of  the 
land,  and  of  the  interests  of  the  parties,  so  far  as  the  question 
of  power  is  concerned.  This,  we  say,  is  hardly  satisfactory. 
There  must  as  well  be  the  necessary  averments  in  the  plead- 
ings to  bring  the  subject-matter  before  the  court,  before  it  has 
any  power  whatever  to  render  any  decree  which  can  affect 
such  subject-matter  or  the  interests  in  it  of  the  parties  to 
the  suit.  If  the  court  of  chancery  should  decree  one  of  its 
suitors,  standing  in  its  presence,  to  be  hanged  or  sold,  that 
would  be  void;  or  if  it  should  order  a  piece  of  land,  though 
within  its  territorial  jurisdiction  and  belonging  to  a  party  to 
the  suit,  but  not  mentioned  in  the  pleadings,  to  be  sold  or 
transferred,  that  decree  would  be  void,  for  the  want  of  juris- 
diction over  the  subject-matter.  But  here  there  are  aver- 
ments bringing  the  subject-matter  before  the  court,  and 
stating  facts  which  were  supposed  to  be  sufficient  to  render  it 
proper  for  the  court  to  interfere,  and  order  the  property  to  be 
sold,  and  the  proceeds  disposed  of  more  to  the  benefit  and 
comfort  of  the  cestui  que  trust,  than  to  let  the  fund  remain 
as  appointed  by  the  deed  of  trust.  Upon  this  question  of 
jurisdiction  it  is  of  no  importance  now  whether  the  reasons 
assigned  for  the  action  sought  were  sufficient  to  justify  the 
decree  or  not,  but  the  question  is,  was  it  possible  for  a  state 
of  facts  to  exist  which  would  justify  the  court  in  disposing 
of  the  subject  of  the  trust,  in  a  mode  different  from  that 
appointed  in  the  deed? 

This  question  of  jurisdiction  does  not  depend  upon  the 
necessities  of  this  case,  but  if  it  is  possible  that  such  a  case 
might  have  existed  as  would  authorize  the  court  to  break 
in  upon  the  provisions  of  this  trust  deed,  and  order  a  dispo- 
sition of  the  property  not  in  accordance  with  its  terms,  then 
the  power  to  do  so  is  established.  The  case  might  exist  where 
the  property  was  unproductive,  as  in  this  case,  bat  where 
the  cestui  que  trust  was  absolutely  perishing  from  want,  or 
forced  to  the  poor-house,  or  where  the  trustee  could  not  possi- 
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bly  raise  the  means  to  pay  the  taxes  upon  the  property,  and  thus 
save  it  from  a  public  sale  and  a  total  loss.  Can  it  he  said  that 
the  beneficiary  of  an  estate  which  would  bring  in  the  market 
one  hundred  thousand  dollars,  should  perish  in  the  street  from 
want,  or  be  sent  to  the  poor-house  for  support,  or  that  the 
estate  should  be  totally  lost,  because  there  is  no  power  in  the 
courts  to  relieve  against  the  provisions  of  the  instrument 
creating  this  trust  %  Exigences  often  arise  not  contemplated  by 
the  party  creating  the  trust,  and  which,  had  they  been  antici- 
pated, would  undoubtedly  have- been  provided  for,  where  the 
aid  of  the  court  of  chancery  must  be  invoked  to  grant  relief 
imperatively  required;  and  in  such  cases  the  court  must,  as 
far  as  may  be,  occupy  the  place  of  the  party  creating  the 
trust,  and  do  with  the  fund  what  he  would  have  dictated  had  he 
anticipated  the  emergency.  In  Harvey  v.  Harvey,  2  P.  Wms., 
the  court  said,  it  "would  do  what  in  common  presumption  the 
father,  if  living,  would,  nay,  ought  to  have  done,  which  was, 
to  provide  necessaries  for  his  children."  It  is  true,  that  courts 
should  be  exceedingly  cautious  when  interfering  with,  or 
changing  in  any  way  the  settlements  of  trust  estates,  and 
especially  in  seeing  that  such  estates  are  not  squandered  and 
lost.  Trust  estates  are  peculiarly  under  the  charge  of  and 
within  the  jurisdiction  of  the  court  of  chancery.  The  most 
familiar  instances  in  which  the  court  interferes  and  sets  aside 
some  of  the  express  terms  of  the  deed  creating  the  trust,  is  in 
the  removal  of  the  trustee  for  misconduct  and  the  appointment 
of  another  in  his  stead.  But  this  is  as  much  a  violation  of 
the  terms  of  the  settlement,  as  is  a  decree  to  sell  the  estate 
and  re-invest  it,  or  to  apply  the  proceeds  to  the  preservation 
of  the  estate,  or  the  relief  of  the  cestui  que  trust  from  pinching 
want.  From  very  necessity  a  power  must  exist  somewhere  in 
the  community  to  grant  relief  in  such  cases  of  absolute  neces- 
sity, and  under  our  system  of  jurisprudence,  that  power  is 
vested  in  the  court  of  chancery.  This  power  is  liable  to  be 
abused  or  imprudently  exercised,  no  doubt,  and  so  may  every 
power  vested  in  the  courts  or  other  branches  of  the  govern- 
ment. The  liability  to  the  abuse  or  misuse  of  power  can 
never  prove  its  non-existence,  else  all  powers  of  government 
would  be  at  once  annihilated. 
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We  regret  that  in  our  researches  we  have  been  unable  to 
find  a  careful  discussion,  by  any  court  or  commentator,  of  the 
powers  of  the  court  of  chancery  to  afford  relief  in  such  a  case 
as  tliis.  In  many  cases  the  question  of  jurisdiction  is  con- 
sidered as  distinct  from  that  of  power.  We  often  find  the 
jurisdiction  denied,  where  the  power  exists,  but  ought  not  to 
be  exercised,  and  in  this  sense  is  the  word  jurisdiction  usually 
used,  when  applied  to  courts  of  chancery.  Where  there  is  a 
want  of  power,  the  decree  is  void  collaterally,  but  where  there 
is  said  to  be  a  want  of  jurisdiction  merely,  it  is  only  meant 
that  it  would  be  erroneous  to  exercise  the  power,  and  the 
decree  would  be  reversed  on  appeal.  It  means  a  want  of 
equity,  and  not  a  want  of  power.  In  commenting  on  this 
distinction,  the  Court  of  Appeals  of  New  York,  in  Banks  v. 
Duekenfield,  18  N".  Y.  R.,  592,  said,  "  There  are,  I  apprehend, 
few  cases  in  which  that  position  (that  the  decree  is  void  for 
the  want  of  power)  could  be  affirmed,  in  respect  to  a  court 
possessing  general  jurisdiction  in  law  and  equity,  on  grounds 
relating  to  the  subject-matter  of  the  controversy." 

Upon  the  question  of  the  powers  of  a  court  of  chancery  to 
break  in  upon  and  change  the  terms  of  a  settlement,  in  Eng- 
land there  are  decisions  which  would  indicate  that  the  rule  is 
different,  where  the  subject-matter  is  personal  property >  from 
what  it  is  where  the  subject-matter  is  real  estate.  There  is 
another  distinction  which  may  be  recognized  in  their  decisions 
upon  the  powers  of  the  court  to  deal  with  real  estate;  and 
that  is,  where  the  beneficiaries  are  infants,  the  rule  seems  to 
be  different  from  what  it  is  where  they  are  adults,  but  labor- 
ing under  disabilities.  Where  the  subject-matter  is  personal 
property,  whether  infants  or  others  are  the  beneficiaries,  the 
courts  do  not  hesitate  to  dispose  of  it  as  they  think  best  for 
the  beneficiary,  regarding,  it  is  true,  but  without  being  con- 
trolled by,  the  terms  of  the  settlement.  Thus,  in  Saunders  v. 
Vautier,  4  Beavan,  115,  stocks  were  bequeathed  to  trustees  to 
be  held  by  them,  and  the  interest  and  dividends  accumulated, 
till  one  who  was  then  an  infant  should  attain  the  age  of  twenty- 
five  years,  and  then  all  was  to  be  paid  over  to  him.  During 
his  minority,  the  Lord  Chancellor  ordered  that  one  hundred 
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pounds  per  annum  of  the  dividends  should  be  applied  to  his 
maintenance,  and  when  he  arrived  at  the  age  of  twenty -one 
years,  the  whole  was  ordered  to  be  paid  over  to  him.  The 
same  power  was  exercised  in  Roche  v.  Roche,  9  Beavan,  66, 
Barlow  v.  Grant,  1  Yernon,  255,  Harvey  v.  Harvey,  2  P. 
Wms.,  21,  and  in  many  other  cases,  and  we  nowhere  iind  this 
power  questioned.  In  the  matter  of  Bostwich,  4  J.  C.  K.,  100, 
the  same  power  was  exercised  by  Chancellor  Kent. 

In  one  case  only,  do  we  find  the  court  disposing  of  the  in- 
heritance of  an  infant,  in  a  case  not  provided  for  by  the  act  of 
Parliament.  But  the  authority  of  this  case  is  denied  in  Taylor 
v.  Philips,  2  Yes.  Sr.,  23,  and  in  Russel  v.  Russel,  1  Mallory, 
525.  In  several  other  cases  the  power  has  been  denied  to  the 
court,  and  the  parties  were  referred  to  Parliament,  where  it 
was  said  that  the  power  alone  exists.  These  cases  have  been 
followed  in  New  York,  where,  in  Rogers  v.  Dell,  6  Hill,  415, 
a  court  of  law  held  a  decree  void,  which  had  ordered  the  sale 
of  an  infant's  real  estate  in  a  case  not  authorized  by  the  stat- 
ute; and  in  the  matter  of  Turner,  10  Barbour,  552,  the  ques- 
tion arose  directly  on  a  petition  to  sell,  and  the  court  held 
that  they  could  not  order  the  sale  of  an  infant's  estate,  con- 
trary to  the  provisions  of  the  deed  creating  the  estate. 

Now,  several  remarks  may  be  made  upon  these  decisions. 
In  the  first  place,  both  in  England  and  in  New  York,  as  also 
in  this  State,  there  are  statutes  regulating  the  sale  of  infants' 
estates,  and  specifying  in  what  cases  the  courts  may  order 
such  estates  to  be  sold,  and  it  might  be  claimed,  with  much 
force,  that  where  the  legislature  had  specified  certain  cases  in 
which  the  estates  of  infants  may  be  ordered  to  be  sold  by  the 
courts,  and  directed  the  mode  of  proceeding  in  such  cases, 
there  was  an  implied  inhibition  to  order  a  sale  in  any  other 
case  or  in  any  other  mode.  Again,  in  England,  Parliament 
has  power  to  pass  a  law  authorizing  such  sale,  so  that  the  tri- 
bunals of  the  country  are  not  without  authority  to  grant  the 
necessary  relief  in  every  case,  while  in  New  York,  and  so  far 
as  wre  know,  in  all  of  the  other  States  in  this  country,  the 
legislature  possesses  no  such  power.  This  has  been  repeatedly 
decided  in   this  State,  and  the  reason  assigned  is,  that  it  is  a 
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judicial  power  which  is  prohibited  to  the  legislature.  If,  then, 
the  courts  have  not  the  power,  in  this  country  it  nowhere  ex- 
ists, and  there  must  be  a  failure  of  justice,  possibly  in  the 
most  extreme  case  of  necessity.  All  who  are  familiar  with 
the  history  and  growth  of  the  court  of  chancery  in  England, 
know  that  its  jurisdiction  has  found  its  root  in  necessity.  It 
has  ever  been  its  boast,  that  it  was  its  peculiar  province  to 
afford  relief  in  cases  of  necessity,  where  the  other  tribunals 
lacked  the  power  to  do  justice,  or  afford  the  necessary  relief 
in  the  particular  case ;  and  it  is  by  no  means  certain  that  the 
court  of  chancery  would  not  have  exercised  the  power  and 
granted  the  relief  in  these  cases,  had  it  not  seen,  that  suffi- 
cient power  existed  in  another  tribunal  where  complete  justice 
could  be  done. 

Again,  from  a  system  of  policy  in  England,  a  much  highei 
degree  of  importance  is  attached  to  real  estate,  than  to  per- 
sonal property.  So  to  speak,  it  is  looked  upon  as  more  sacred 
It  is  further  removed  from  the  control  of  the  courts.  It  is  not 
subject  to  legal  process,  and  may  not  be  taken  for  the  payment 
of  debts,  as  in  this  country.  In  this  respect,  the  policy  of  our 
institutions  differs  very  widely  from  theirs.  Here,  we  treat 
realty  practically  as  of  no  higher  order  of  property  than  per- 
sonalty. In  the  policy  of  our  law,  there  is  no  reason  why  the 
courts  may  not  deal  with  real  estate  for  the  benefit  of  infants, 
wherever  and  to  the  same  extent  that  it  would  with  personal 
property.  These  are  considerations  which  might  well  have 
induced  the  court  of  law  to  hesitate,  before  it  held  the  decree 
of  the  court  of  chancery  void,  which  had  ordered  the  real 
estate  of  an  infant  to  be  sold  for  his  benefit.  Indeed,  we 
have  been  unable  to  find  a  case  in  England  going  to  that 
extent;  and  should  such  a  case  be  so  decided  there,  it  is  by 
no  means  certain  that  the  court  of  chancery  would  not  enjoin 
the  party  from  availing  himself  of  the  decision  of  the  court 
of  law. 

But  whatever  may  be  the  true  rule  here  as  to  the  disposi- 
tion of  real  estate  belonging  to  infants,  in  cases  not  provided 
for  by  the  act  of  the  legislature,  we  nowhere  find  this  power 
even  questioned  in  any  other  case,  except  those  referring  to 
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the  estates  of  infants.  We  find  it  exercised  without  question 
in  reference  to  the  estates  of  married  women.  The  strongest 
case  we  have  found  of  the  exercise  of  this  power — and  it  is 
the  only  one  to  which  we  shall  refer — is  that  of  Hothwell  v. 
Rcdrington,  1  Vernon,  456.  The  syllabus  of  the  case  is  this, 
and  it  is  a  correct  statement  of  the  decision:  "A  feme  covert 
after  the  death  of  her  husband,  bound  by  an  enclosure,  to 
which  he  had  agreed,  it  appearing  that  her  estate  was  im- 
proved by  the  enclosure,  and  that  by  disturbing  it  she  aimed 
at  an  unreasonable  advantage  to  herself."  This  is  certainly  a 
very  strong  case  to  show  the  extent  of  the  power  which  the 
court  may  exercise  over  the  estate  of  a  married  woman,  and, 
as  a  question  of  power,  goes  much  further  than  this  case. 
There  the  act  was  done  by  the  husband  of  the  feme  covert 
alone,  without  even  consulting  her,  so  far  as  appears;  while 
here,  the  act  was  done  by  the  court,  at  her  solicitation  and 
upon  the  ground,  and,  as  was  supposed  at  the  time,  for  her 
benefit.  It  would  be  monstrous  indeed,  should  she  now  be 
allowed  to  question  a  decree  in  a  suit  to  which  she  was  a 
party — nay,  where  she  was  the  principal  complainant,  and 
where  the  decree  was  in  conformity  to  her  own  prayer,  and 
where  she  has  already  received  all  its  benefits.  Equity  and 
good  conscience  require  that  she  should  be  estopped  now  to 
complain  of  it.     To  do  so  is,  to  say  the  least,  a  moral  fraud. 

We  repeat,  that  we  much  regret  that  we  have  nowhere 
found  this  subject  carefully  examined,  as  a  distinct  subject  of 
chancery  jurisdiction,  and  the  limit  of  this  power  clearly  set- 
tled. All  the  cases  we  have  met  with  on  the  subject  are  very 
short,  and  none  of  them  attempt  to  discuss  the  subject  upon 
principle,  and  we  are  left  to  deduce  a  principle  from  the  iso- 
lated questions  decided;  but  from  these,  we  have  no  hesita- 
tion or  difficulty  in  arriving  at  the  conclusion  that  this  decree 
was  rendered  in  the  exercise  of  a  legitimate  jurisdiction,  and 
not  of  an  usurped  power. 

The  bill  showed,  that  the  trust  deed  was  executed  in  con- 
sideration of  the  relinquishment  of  dower  by  Mrs.  Curtiss, 
which  she  held  in  other  lands.  That  the  estate  thus  held  in 
trust  for  her,  was  of  great  value,  but  was  unproductive;  and 
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prayed  that  the  property  might  be  sold,  and  the  proceeds  in- 
vested in  snch  a  way  as  to  make  it  productive.  This  bill  pre- 
sented such  a  case  as  to  require  the  court  to  investigate,  to 
deliberate,  and  to  decide,  whether  it  was  for  the  best  interests 
of  the  cestui  que  trust  to  grant  this  her  prayer.  This,  we 
think,  cannot  be  denied,  and  indeed  many  judicious  persons 
might  think  it  better  to  order  a  sale  and  reinvestment  on  such 
a  state  of  facts.  The  bill  at  least  was  sufficient  to  give  the 
court  jurisdiction,  and  when  that  is  once  established,  the 
decree  at  least  is  not  void  for  the  want  of  power. 

When  we  look  into  the  proof,  we  do  not  find  the  affirmative 
evidence,  to  show  that  the  property  was  in  fact  unproductive, 
or  that  it  conld  be  anywhere  better  invested;  and  if  this 
record  had  been  brought  before  us  before  the  decree  had  been 
executed,  and  while  a  reversal  of  it  would  have  afforded  any 
practical  remedy  to  the  beneficiary,  by  preserving  the  estate 
from  being  wasted,  according  to  her  own  request,  we  should 
no  doubt  have  reversed  it.  And  so,  too,  the  court  fell  far  short 
of  its  duty,  in  a  prudential  care  for  the  judicious  investment  of 
the  proceeds  of  the  estate.  These  proceeds  were  placed  abso- 
lutely in  her  hands,  to  be  disposed  of  as  she  might  be  advised 
by  her  husband,  whose  influence  over  a  dutiful  wife,  the  court 
should  have  known,  would  be  almost  omnipotent,  while  it  was 
against  that  very  influence,  and  his  improvidence,  that  the 
creation  of  the  trust  was  designed  to  protect  her.  And  this 
duty  was  none  the  less  pressing  upon  the  court  because  these 
safeguards  were  originally  devised  by  the  husband  and  wife, 
and  the  consideration  moved  from  the  latter,  than  in  case 
these  had  been  devised  by  another  who  had  advanced  the  con- 
sideration for  her  benefit.  It  should  have  been  the  care  of 
the  court  to  watch  vigilantly  that  the  estate  was  preserved 
from  her  folly,  as  well  as  his  improvidence.  And,  we  repeat, 
were  this  decree  unexecuted,  we  should  not  hesitate  to  reverse 
it  at  once.  But  it  has  been  executed.  The  land  has  been 
sold  under  a  valid  and  binding  decree  of  the  court,  and  pur- 
chased by  innocent  parties,  who  paid  for  it  a  full  consideration, 
and  who  have  held  and  improved  it  for  many  years.  This 
purchase  money  was,  by  an  improvident  order  of  the  court, 
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paid  over  to  her,  and  it  is  lost  and  gone.  JSTo  order  of  this 
court  can  recall  it.  The  estate  cannot  be  re-created.  In  no 
way  can  the  estate  be  restored  to  her,  from  whom  it  was  taken 
at  her  own  request,  urged,  it  may  be,  under  improper  influ- 
ences, but  by  wresting  it  from  those  who  purchased  it  under 
the  sanctions  of  the  law  and  a  valid  and  binding  decree  of  the 
court,  and  who  paid  full  value  for  it.  This  would  be  as  re- 
pugnant to  our  sense  of  justice  as  it  would  to  the  mandates  of 
the  law.  The  loss  absolutely  has  been  incurred,  and  must  be 
borne  by  some  one.  Shall  she  be  the  victim  of  her  own  folly, 
ana  the  improvidence,  or  if  you  please,  the  misfortune  of  her 
husband,  or  shall  the  misfortune  be  thrown  upon  those  who 
were  in  no  way  responsible  for  it?  We  cannot  hesitate,  the 
law  cannot  hesitate,  as  to  what  the  answer  should  be.  It  is 
no  doubt  true  that  the  reversal  of  this  decree  cannot  affect 
their  title  acquired  under  it,  nor  can  it  re-create  the  money 
which  is  forever  gone.  It  might  throw  an  injurious  suspicion 
upon  their  title  which  would  hurt  them,  but  could  not  benefit 
her.  It  would  be  a  barren  victory,  unfruitful  of  practical 
results.  It  is  true  that  it  might  serve  as  an  example  to  the 
courts,  in  whose  hands  is  vested  so  solemn  a  trust,  to  watch 
over  and  guard  the  interests  of  those  whose  helplessness  and 
incapacity  requires  a  careful  guardianship.  But  this,  it  is 
hoped,  may  be  as  well  accomplished  without  a  reversal  as 
with.  We  lament  the  loss  of  this  estate,  and  the  instrumen- 
tality through  which  it  has  been  lost.  But  it  is  now  beyond 
our  power  to  remedy  it.  The  decree  has  been  finally  exe- 
cuted. Under  it,  rights  have  been  legally  and  fairly  acquired, 
which  the  law  will  not  and  ought  not  to  permit  to  be  dis- 
turbed. Notwithstanding  the  want  of  care  and  proper  pre- 
cautions with  which  it  was  originally  rendered,  we  are  now 
constrained  to  allow  it  to  stand  undisturbed. 
The  decree  must  be  affirmed. 

Decree  affirmed. 
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The  Illinois  Grand  Trunk  Railroad  Company, 
Plaintiff  in  Error,  v.  Caleb  Cook,  Administrator, 
etc.,   Defendant   in    Error. 

error  to  bureau. 

Any  defect  in  the  organization  of  a  company  under  the  general   railroad 

law,  may  be  effectually  cured  by  the  legislature. 
Obligations  and  subscriptions  taken  before  such  confirmation,  may  enure  to 

the  benefit  of  the  company  by  such  instrumentality. 
If  a  railroad  company  ceases  to  prosecute  work,  attempts  to  misapply  its 

means,  or  attempts  any  radical  change  in  the  character  of  the  enterprise, 

it  may  be  enjoined  from  collecting  the  obligations  given  to  support  the 

original  undertaking. 

The  substance  of  this  bill  of  complaint  is  sufficiently  stated 
in  the  opinion.  The  prayer  of  the  bill  was,  that  the  company, 
and  all  others  who  claimed  to  have  any  interest  in  the  mort- 
gage, bond,  or  coupons,  should  be  enjoined  from  taking  any 
proceedings  to  enforce  their  collection,  and  that  the  mortgage 
should  be  canceled.  Upon  the  overruling  the  demurrer  to 
the  bill,  there  was  a  decree  in  accordance  with  the  prayer. 

The  plaintiffs  below  brought  the  cause  to  this  court  by  writ 
of  error. 

Glover,  Cook  &  Campbell,  for  Plaintiff  in  Error. 

The  bill  charges  that  the  act  of  consolidation  of  the  said 
companies  made  a  fundamental  change  in  the  company,  and 
the  consolidated  company  thereupon  embarked  upon  an  enter- 
prise differing  entirely  from  that  to  which  said  Cook  sub- 
scribed, and  thereby  he  was  wholly  released  from  all  liability 
to  pay  said  stock  subscription  secured  by  said  bond  and  mort- 
gage. Rice  v.  Rock  Island  and  Alton  R.  R.  Co.,  21  111.,  93 ; 
Act  of  Legislature,  Scates'  Stat.,  951;  Sprague  v.  Illinois 
River  R.  R.  Co.,  19  111.,  174;  Terre  Haute  and  Alton  R.  R. 
Co.v.  Eard,  21  111.,  291;  Peoria  and  Oquawka  R.  R.  Co.  v. 
Ettery,  19  111.,  429;  Barret  v:  Alton  and  Sangamon  R.  R. 
Co.,  13  111.,  177. 
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The  point  made  is  only  a  question  of  the  regularity  of  the 
organization  of  the  company.  This  question  cannot  be  raised 
except  in  a  direct  proceeding  to  oust  the  company  of  its  fran- 
chises. Coles  County  v.  Allison,  23  111.,  437;  Rice  v.  Rock 
Island  and  Alton  R.  R.  Co.,  21  111.,  95 ;  President  and  Trus- 
tees v.  Thompson,  20  111.,  200;  Hamilton  v.  Carthage,  24  111., 
22;  Tarhell  v.  Page,2±  111.,  46;  People  v.  Watkins,  19  111., 
118;  Williams  v.  Bank  of  Illinois,  1  Gilm.,  690;  Klein  v. 
Sangamon  R.  R.  Co.,  13  111.,  514. 

M.  T.  Peters,  for  Defendant  in  Error. 

Cited,  2  American  Railway  Cases,  484;  9  Cushing,  423; 
Redfield  on  Railways,  p.  77,  sec.  1 ;  2  Story's  Eq.,  sees.  705, 
906,  955. 

Walker,  J.  The  bill  in  this  case  alleges,  that  complain- 
ant is  administrator  of  Philander  Cook,  who  on  the  16th  day 
of  February,  1S57,  executed  and  delivered  to  the  Camanche, 
Albany  and  Mendota  Railroad  Company,  his  note  for  one 
thousand  dollars,  due  in  ten  years  from  date  with  ten 
interest  notes  attached,  for  fifty  dollars  each,  one  of  which 
is  payable  annually,  and  a  mortgage  on  certain  real  estate 
in  Iowa  was  given,  to  secure  the  payment  of  the  same. 
That  the  railroad  company,  was  organized  under  the  general 
railway  act  of  1849,  and  that  under  the  act  of  June,  1854,  it 
became  consolidated  with  the  Joliet  and  Terre  Haute  Rail- 
road Company,  in  the  month  of  June,  1859,  and  the  company 
thus  formed  assumed  the  name  of  the  Grand  Trunk  Railway. 
That  this  company,  about  the  21st  of  January,  1861,  filed  the 
bond  and  coupons  in  the  County  Court  of  Bureau  county,  as 
a  claim  against  the  estate  of  the  maker.  That  by  the  articles 
of  association  of  the  Camanche,  Albany  and  Mendota  Railroad 
Company,  it  was  proposed  to  construct  their  railway  through 
Bureau  county,  and  that  the  maker  of  the  bond  and  coupons 
owned  real  estate  in  the  county,  which  he  believed  would  be 
thereby  enhanced  in  value,  and  afford  him  enhanced  facilities 
for  marketing  his  produce.  That  the  mortgage  and  bond 
upon   the  consideration  that   the  road  would  be 
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constructed  without  delay,  through  the  county  of  Bureau,  but 
that  the  road  had  not  been  constructed,  but  labor  on  it  had 
been  suspended  for  a  year  past,  and  that  complainant  believes 
that  the  company  has  altogether  abandoned  its  construction, 
and  all  benefits  expected  to  be  derived  by  the  completion  of 
the  road  by  intestate  will  be  lost. 

The  bill  alleges,  that  the  officers  of  the  company  are  en- 
deavoring to  collect  the  amount  of  the  bond  and  mortgage 
out  of  the  estate  of  the  maker,  for  the  purpose  of  applying 
the  money,  when  collected,  to  some  object  foreign  to  that  for 
which  it  was  subscribed.  That  the  company  threaten  to 
transfer  and  dispose  of  the  bond  and  mortgage,  for  the  pur- 
pose of  avoiding  the  equitable  defense  to  the  same,  and  will, 
unless  enjoined,  transfer  and  assign  them. 

The  bill  further  alleges,  that  the  company  never  did 
obtain  the  requisite  amount  of  bona  fide  subscriptions,  to 
enable  it  to  build  the  road  as  required  by  the  law  under 
which  the  company  wras  organized.  That  subscriptions  to  a 
large  amount  were  obtained,  from  persons  having  no  ability  to 
pay,  and  who  never  intended  to  pay  the  same;  that  such  sub 
scriptions  were  obtained  with  the  fraudulent  intent,  by  the 
officers  of  the  company,  to  deceive  and  injure  bona  fide 
holders  of  stock,  and  to  make  it  appear,  that  the  requisite 
amount  of  subscriptions  had  been  obtained,  so  as  to  elect 
directors,  and  then  make  calls,  and  to  collect  subscriptions. 
It  is  insisted  by  the  bill,  that  by  the  law,  a  sum  sufficient  to 
build  the  contemplated  road  must  be  subscribed  in  good  faith, 
before  directors  can  be  elected,  or  authorized  to  demand  pay- 
ment on  subscriptions,  and  that  the  company  had  no  authority 
to  commence  the  construction  of  the  road,  until  a  sufficient 
sum  should  be  subscribed  for  its  completion. 

The  bill  also  insists,  that  as  the  bond  and  mortgage  are 
payable  to  the  company,  assignees  of  these  securities  are 
bound  to  take  notice  of  the  power  of  the  company  as  given  by 
law;  and  the  bond  and  mortgage  being  void,  in  the  hands  of 
the  company,  they  are  equally  so  in  the  hands  of  subsequent 
holders. 

The   bill    charges,   that    the   act  of  consolidation  made   a 
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fundamental  change  of  the  company,  and  the  consolidated 
company  entered  upon  an  enterprise,  differing  entirely  from 
that  to  which  this  subscription  was  made,  and  that  Cook  was 
thereby  wholly  released  from  its  payment.  .  That  in  settling 
the  estate  of  Cook,  it  will  become  necessary  to  sell  the  land 
embraced  in  the  mortgage.  That  it  forms  a  cloud  upon  the 
title,  which  will  depreciate  its  value.  The  bill  prays  a  tem- 
porary and  a  perpetual  injunction  against  the  sale  or  collec- 
tion of  the  bond  and  mortgage.  To  the  bill  a  demurrer  was 
tiled,  which  on  the  hearing  was  overruled,  and  relief  decreed 
according  to  the  prayer  of  the  bill. 

It  is  urged,  that  by  the  amendatory  act,  of  1857,  in  relation 
to  the  Camanche,  Albany  and  Mendota  Railroad  Company, 
all  irregularities  in  its  organization  were  cured  and  legalized. 
By  the  preamble  to  the  act,  it  is  declared,  that  this  road 
became  a  body  corporate  and  politic,  on  the  11th  day  oi 
September,  1856,  by  filing  articles  of  association  with  the 
Secretary  of  State,  in  accordance  with  the  provisions  of  the 
general  railway  law.  The  act  authorizes  the  company  to 
commence  and  construct  their  road,  from  the  town  of  Mendota 
to  the  town  of  Albany.  By  it  they  are  also  authorized  to 
give  and  take  bonds  bearing  any  rate  of  interest,  not  exceed- 
ing ten  per  cent.;  and  to  exercise  all  the  powers,  and  be 
entitled  to  all  the  immunities,  which  are  conferred  by  the 
general  railway  law  of  1849.  It  also  sanctions  and  legalizes 
all  acts  done,  and  contracts  entered  into  prior  to  the  passage 
of  this  act. 

It  is  urged,  that  the  means  adopted  for  the  organization  of 
this  company,  although  apparently  in  conformity  with  the 
law,  were  in  fact  in  fraud  of  its  provisions.  That  whilst  their 
books  showed  a  sufficient  sum  to  authorize  an  organization, 
yet  that  a  large  portion  of  the  subscriptions  were  fraudulently 
obtained,  of  persons  unable,  and  who  never  intended  to  pay. 
We  deem  it  unnecessary  to  inquire  whether  this  would  have 
formed  an  objection  to  the  enforcement  of  this  subscription, 
inasmuch  as  the  General  Assembly  has  in  terms  legalized  all 
of  the  acts  of  the  company,  prior  to  the  passage  of  the  law 
of  January,  1857.     If  it  could  have  been  held  such  an  irregu- 
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larity  as  could  Lave  been  urged  in  this  proceeding,  the-, 
legislature  was  vested  with  ample  power  to  cure  the  defects, 
and  has 'done  so,  in  unmistakable  terms. 

The  same  may  he  said  of  the  supposed  objection,  that  it  was 
essential  that  the  general  railway  act  required  the  company 
to  obtain  subscriptions  in  sums  sufficient  for  the  completion  of 
the  entire  road,  before  they  commenced  its  construction.  The- 
first  section  of  the  act  of  1857,  in  terms  authorized  the  com- 
pany to  commence  and  construct  their  road  from  the  town  of 
Mendota  to  the  town  of  Albany.  This  is  exclusive  of  that 
objection. 

Nor  can  the  objection  avail,  that  the  company  had  not   ob- 
tained the  requisite  amount  of  subscriptions  to  authorize  an 
organization  under  the  provisions  of  the  general  railway  law 
of  the  State.     This  was  cured  by  the  act  of  1857,  which  by 
the  third  section,  sanctions  and  legalizes  all  acts  done  by  the- 
company.     This  ends  all  controversy  on  that  question.     These 
questions  are  all  interposed  to   the  legality  of  the   corporate 
existence  of  this   company.     All  chartered  rights  and  privi- 
leges, properly  exercised,  must  be  obtained  from   the  legisla- 
ture, and  they  are  vested  with  the  discretion  to  either  grant 
or  withhold  them,  and  they  may  exercise  that  power  on  such 
terms  as   they  may  choose.     It  was  perfectly  competent   for 
that  body  to  impose  conditions  as  to  the  amount  of    stock  to 
be  sold  before  the  company  could  become  vested  with  corpo- 
rate powers,  to   authorize  them    to  exercise    such  privileges 
without  any  subscriptions.      And  if  any  usurpation  of  fran- 
chises and  privileges  has  occurred  in  this  case,  they  had  the- 
authority  to,  and  have  legalized  them  by  a  subsequent  grant. 
The  General  Assembly,  by  sanctioning  and  legalizing  all 
the  acts  of  this  company,  recognized  the  validity  of  this  bond 
and  mortgage.      They  validated  them  to  the  full  extent  of 
their  power.     But  if  they  were  void  when  given,  no  act  of 
the    General    Assembly    could  make    them    binding.      That 
could  be  done  alone  by  the  party  himself.     If  the  legislature 
could,  by  enactment,  give  validity  to  a  void  instrument,  they 
could  create  contracts  for  individuals  without  their  consent 
Such  legislative  power  has  never  been  recognized,  and  cannot 
1(5— Wrm  111. 
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be  exercised.  Then  this  enactment  gave  no  force  to  these  in- 
struments, which  they  did  not  previously  possess. 

The  question  is  thus  presented,  whether  these  instruments 
were  binding,  independent  of  this  enactment.  The  com- 
pany to  whom  they  were  given  had  a  de  facto  existence,  and 
a  person  who  contracts  with  such  a  body,  will  not  be  heard  to 
insist  that  its  organization  was  illegal,  to  avoid  liability  on  his 
agreement.  Mice  v.  The  Mock  Island  M.  M.  Co.,  21  111.,  93. 
But  has  such  an  organization  power  to  take,  for  subscriptions 
to  their  capital  stock,  bonds  secured  by  mortgage? 

It  has  never  been  questioned,  that  they  may  take  such  in- 
struments in  the  transaction  of  their  business,  and  to  secure 
indebtedness  incurred  in  exercising  their  franchises.  To  ren- 
der their  chartered  rights  of  any  practical  use,  such  a  power 
is  necessarily  implied.  Whilst  this  is  true,  they  could  not 
trade  in  such  instruments  as  a  matter  of  speculation,  or  as  a 
business,  separate  from  the  necessary  exercise  of  their  char- 
tered privileges.  Nor  has  it  been  doubted  that  such  bodies 
may  receive  labor  or  property  in  payment  for  their  capital 
stock.  And  when  so  received,  if  it  is  at  a  cash  value,  no  in- 
jury can  result  to  the  community  or  to  stockholders,  and  these 
commodities  are  made  to  answer  the  purpose  of  money  sub- 
scriptions. 

A  valid  reason  is  not  perceived  why  such  a  body  may  not 
receive  for  the  same  purpose  a  bond  well  secured,  and  capable 
of  being  converted  into  money  without  loss  to  the  ineoi*pora- 
tion.  If  the  person  making  the  subscription  were  to  execute 
and  dispose  of  his  bond  for  the  purpose  of  raising  the  money 
to  pay  for  his  stock,  it  would  be  free  from  all  objection.  Then 
why  may  he  not  do  the  same  thing  through  an  agent,  and 
constitute  the  company  his  agent  for  the  purpose?  The  action 
of  the  company  in  converting  the  security  into  money,  would 
be  in  furtherance  of  the  objects  of  its  creation,  and  would  not 
be  as  a  speculation,  but  to  secure  the  construction  of  their  road. 
We  are  therefore  of  the  opinion  that  the  taking  of  this  bond 
for  the  purpose  for  which  it  was  given,  was  not  illegal,  but 
that  these  instruments  were  valid  and  binding. 

It  is  also  alleged,  that  labor  on  the  road  has  been  suspended, 
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and  the  officers  of  the  company  were  striving  to  collect  this 
money  to  be  applied  to  some  other  purpose  foreign  to  that  for 
which  it  was  subscribed.  This  is  admitted  by  the  demurrer 
to  be  true,  and  its  truth  forms  ample  grounds  for  restraining 
the  company  or  its  officers  from  misapplying  these  funds, 
although  not  grounds  to  inhibit  its  collection. 

It  is  also  alleged,  that  complainant  believes  that  the  con- 
struction of  the  road  has  been  abandoned.  This  charge  is  not 
specific  and  positive.  The  demurrer  only  admits  that  such  is 
complainant's  belief.  And  before  it  could  form  a  ground  of 
relief,  it  should  appear  that  the  project  was  abandoned,  and 
that  the  money  was  not  required  for  the  purpose  of  discharg- 
ing indebtedness. 

The  legal  power  to  consolidate  these  roads  is  not  ques- 
tioned, but  it  is  alleged  by  the  bill  that  it  wholly  changed 
the  character  of  the  enterprise.  The  truth  of  this  allegation 
is  admitted  by  the  demurrer.  The  defendants  below  saw 
proper  to  admit  this  allegation  to  be  true,  and  not  to  traverse 
the  fact,  and  we  must  act  upon  it  precisely  as  if  it  had  been 
established  by  evidence.  They  also  abided  by  their  demurrer, 
and -failed  to  obtain  leave  to  answer.  It  is  believed,  that  no 
court  has  ever  held  that  a  change  of  such  an  enterprise,  so  as 
to  render  it  radical,  and  to  constitute  it  a  different  corporation, 
for  the  attainment  of  other  purposes  than  that  to  which  the 
subscription  was  made,  did  not  release  the  subscriber  from  its 
payment.  Here  it  stands  admitted  that  such  was  the  charac- 
ter of  the  change,  and  by  it  the  maker  of  these  instruments 
was  released  from  their  payment.  It  is  admitted  that  this 
money  is  sought  to  be  collected  to  be  applied  to  the  consolida- 
tion of  a  road  wholly  different  in  its  objects  from  that  to  which 
the  subscription  was  made.  This  the  company,  or  the  legisla- 
ture even,  have  no  power  to  accomplish. 

The  decree  of  the  court  below  must  therefore  be  affirmed. 

Decree  affirmed. 
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Calvin  C.  Houghton  et  at.,  Appellants,  v.  Morrison 
Francis,  Appellee. 

APPEAL  FROM  HENRY. 

A  note  payable  in  six  months  after  date,  if  not  paid  when  clue,  to  bear  ten 
per  cent,  interest,  is  not  a  conditional  note,  nor  does  the  introduction  into  it 
of  a  dollar  mark,  followed  by  numerals,  which  may  be  omitted  without 
affecting  its  sense,  impair  its  validity. 

This  was  an  action  of  assumpsit  on  the  note,  copied  into  the 
opinion  of  the  Court.  There  was  a  special  count  on  the  note, 
and  the  common  counts.  The  defendant  below  demurred  to 
the  special  count,  and  joined  issue  on  the  other.  The  demur- 
rer to  the  special  count  was  overruled,  the  defendant  abided 
by  his  demurrer,  and  judgment  was  rendered  for  Francis  by 
nil  dicit,  on  that  count.  There  was  a  judgment  for  plaintiff 
below  on  the  note.     Defendants  below  appealed. 

H.  W.  Wells,  for  Appellants. 

J.  J.  Beardsley,  and  Hinman  &  Page,  for  Appellee. 

Caton,  C.  J.  The  only  question  in  this  case  is,  whether 
the  following  is  a  promissory  note: 

Andover,  May  7th,  1860. 
For  value  received  we  promise  to  pay  to  M.  Francis,  or  order,  two  hun- 
dred and  seventy-five  dollars,  six   months  after  date  if  not  paid  when  due 
$275,  if  called  for  ten  per  cent,  interest  until  paid. 

T.  P.  HOUGHTON. 
C.  C.  HOUGHTON. 

Here  the  sum,  time  of  payment,  and  payee,  are  certain,  and 
these  are  the  essential  characteristics  of  a  promissory  note. 
The  figures  and  $  in  the  body  of  the  note  are  useless  for  good 
or  harm.  They  are  senseless,  and  may  be  omitted  in  reading 
it.  If  not  paid  when  due,  upon  the  special  call  of  the  payee, 
then  the  makers  agree  to  pay  ten  per  cent,  interest  till  paid. 
This  does  not  make  the  payment  of  the  note  conditional. 
The  promise  to  pay  two  hundred  and  seventy-five  dollars,  six 
months  irom  date,  to  the  order  of  Francis,  is  absolute. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Henry  A.    Mix,  Appellant,  v.    Moses    Nettleton, 

Appellee. 

APPEAL  FROM  WINNEBAGO. 

An  action  of  debt  will  not  lie  upon  an  obligation  which  says,  due  one  thou- 
sand and  fifty  dollars,  payable  in  county  orders,  of  such  size  and  dimen- 
sions as  the  promissor  may  be  able  to  furnish ;  such  an  obligation  not 
being  for  the  money  named,  but  for  the  things  to  be  furnished. 

A  motion  in  arrest  is  preserved,  although  the  overruling  of  it  is  not  excepted 
to,  it  questions  the  sufficiency  of  the  record  to  sustain  the  judgment. 

This  was  a  suit  in  debt,  by  Nettleton  against  Mix,  upon  this 
instrument:  "  Due  Moses  Nettleton  on  demand,  with  interest, 
one  thousand  and  fifty  dollars,  for  value  received,  payable  in 
orders  on  the  county  of  Ogle  and  State  of  Illinois,  of  such 
size  and  denomination  as  said  Mix  may  be  able  to  furnish." 

A  plea  of  the  general  issue,  and  three  special  pleas,  were 
filed  to  the  declaration.  To  some  of  which,  demurrers  were 
sustained,  and  upon  others  issue  was  joined. 

The  action  was  commenced  in  Ogle  county,  but  taken  by 
change  of  venue  to  Winnebago,  where  there  was  a  trial,  and 
verdict  for  plaintiff,  for  debt,  $955.50;  damage,  $614.44. 

Motion  for  new  trial  and  in  arrest  of  judgment  overruled. 

Plaintiff  remitted  $4.35.53  debt,  and  $322.29  damages. 
Judgment  for  $520.17  debt,  and  $292.15  damages. 

Appeal  prayed  and  allowed. 

B.  C.  Cook,  for  Appellant. 

This  was  an  action  of  debt,  brought  upon  a  note  payable  in 
Ogle  county  orders. 

An  action  of  debt  will  not  lie  upon  such  an  instrument. 
Campbell  v.  Weister,  1  Littell,  30;  Bruner  v.  Kelso,  Bibb, 
487;  Watson  and  McCall  v.  JVairy,  1  Bibb,  357;  Mattox  v. 
Craig,  2  Bibb,  584;  Sinclair  v.  Piercey,  5  J.  J.  Marsh.,  63; 
Delarry  v.  Darwell  and  Header,  5  Yerg.,  451;  Bierne  v. 
Dunlap,  514;  Scott  v.  Conover,  1  Halst.,  222;  Wilson  v.  Ilick- 
8<m,  1  Blkf.,  230;  Osborn  v.  Fulton,  1   Blkf.,  234;  Young  v. 
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Scott,  5  Ala.,  475;  Hudspeth  v.  Grey,  5  Pike,  157;  Smith  v. 
Dunlap,  12  111.,  184. 

Leland  &  Blanchard,  for  Appellee. 

The  record  in  this  case  contains  no  exception  to  the  decis- 
ion of  the  court  overruling  the  motion  for  a  new  trial  and  in 
arrest,  there  is  no  allusion  made  to  these  motions  in  the  bill  of 
exceptions.  The  appellant  cannot,  therefore,  in  this  court, 
object  that  the  motion  for  a  new  trial  was  disallowed.  11  111., 
72. 

Walker,  J.  The  action  of  debt  will  not  lie  on  this  instru- 
ment. This  question  has  been  before  the  various  courts  of 
this  country,  and  seems  to  have  been  uniformly  held  the  same 
way.  The  decisions  are,  that  a  contract  of  this  character  is 
not  for  the  money  named,  but  for  the  thing  to  be  paid.  And 
that  debt  will  only  lie  for  a  sum  specifically  certain.  Watson 
v.  McNairy,\  Bibb,  357/  Mattox  v.  Craig,  2  Bibb,  584; 
Bruner  v.  Kelso,  1  Bibb,  487/  Campbell  v.  Welster,  1  Littell, 
30;  Delarry  v.  Reader,  5  Yerg.,  451;  Scott  v.  Conover,  1 
Halst.,  222;  Wilson  v.  Rickson,  1  Blkf,  230;  Osborn  v.  Fid- 
ton,  1  Blkf.,  234;  Young  v.  Scott,  5  Ala.,  475.  These  author- 
ities are  to  the  point,  and  decisive  of  the  question. 

By  the  motion  in  arrest  the  question  was  preserved,  and 
this  without  excepting  to  overruling  the  motion.  The  decis- 
ion on  the  motion  in  arrest  is  precisely  of  the  same  character 
as  a  judgment  on  a  demurrer.  They  both  alike  question  the 
sufficiency  of  the  record  to  sustain  a  judgment. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Joseph   Brewster,  Plaintiff  in   Error,   v.    Jeremiah 
Grover,  Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

It  is  immaterial  what  form  of  action  may  be  specified  in  a  summons  issued  by 
a  justice  of  the  peace,  if  he  had  jurisdiction  of  the  subject-matter. 
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Tins  suit  was  commenced  before  a  justice  of  the  peace  on 
the  following  summons: 

STATE  OF  ILLINOIS,  j 

la  salle  county,  J  *  The  People  of  the  State  of  Illinois,  to  any 
Constable  of  said  County,  Greeting  :  You  are  hereby  commanded  to  sum- 
mon 'Joseph  Brewster  to  appear  before  me,  at  my  office  in  Earlville,  on  the 
ISth  day  of  July,  A.  D.  1859,  at  10  o'clock  a.  m.,  to  answer  the  complaint  of 
Jeremiah  Grover,  for  a  failure  to  pay  him  a  certain  sum,  not  exceeding  one 
hundred  dollars,  and  hereof  make  due  return  as  the  law  directs.  Given  un- 
der my  hand  and  seal,  this  11th  day  of  July,  A.  D.  1859. 

H.  A.  CHASE,     [seal.] 

Justice  of  the  Peact, 

Transcript  shows  as  follows:  "Demand  $60,  on  note." 

Tried  before  Justice  Chase,  and  verdict  for  Grover  for  $40. 

Appealed  to  Circuit  Court  by  Brewster. 

Cause  submitted  to  court  for  trial  by  agreement. 

The  defendant  in  the  Circuit  Court  asked  for  judgment, 
on  the  ground  that  the  summons  was  either  in  debt  or  as- 
sumpsit, and  in  either  case  the  plaintiff  must  show  that 
Brewster  had  received  payment  on  the  Hoag  note;  but  the 
court  decided,  that  under  the  summons  the  plaintiff  was  at 
liberty  to  proceed  by  trover,  and  accordingly  rendered  judg- 
ment for  the  plaintiff  and  against  the  defendant  for  forty  dol- 
lars, the  amount  of  the  Hoag  note.  The  defendant  moved  for 
a  new  trial,  which  the  court  overruled,  and  rendered  judgment 
against  the  defendant. 

It  is  hereby  stipulated,  that  the  only  question  before  the 
Supreme  Court,  on  the  appeal  in  the  above  cause,  shall  be  as 
to  whether  the  plaintiff  can  recover,  in  an  action  of  trover, 
upon  the  summons  in  this  cause  issued  by  the  justice  of  the 
peace.     March  7th,  1860.  OLIVER  C.  GRAY, 

Attorney  for  Plaintiff,  Brewster. 
DAVID  L.  PIOUGH, 
Attorney  for  J.  Grover. 

Assignment  of  errors: 

The  court  below  erred  in  admitting  evidence  to  sustain  an 
action  of  trover  under  the  summons  in  this  cause. 

The  court  below  erred  in  overruling  the  motion  of  plaintiff 
in  error  for  a  new  trial. 

The  judgment  in  this  case  was  rendered  against  Brewster, 
for  the  amount  of  a  note  against    one    Hoag,  belonging    to 
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Brewster,  wliicli  had    been  given  to  Grover  to  collect  from 
Hoag,  and  which  Grover  refused  to  return. 


O.  C.  Gray,  for  Plaintiff  in  Error. 
D.  L.  Hough,  for  Defendant  in  Error. 


Bkeese,  J.  It  is  quite  immaterial,  under  our  statute  regu- 
lating and  defining  the  duties  of  justices  of  the  peace,  what 
form  of  action  may  be  specified  in  the  summons.  The  great 
inquiry  always  is,  had  the  justice  of  the  peace  jurisdiction  of 
the  subject-matter  before  him? 

As  to  the  merits  of  this  case,  they  were  all  with  the  plain- 
tiff. The  defendant  was  responsible  for  the  Brewster  note. 
He  promised  to  collect  it,  and  might  have  done  so.  At  any 
rate,  he  refused  to  surrender  it  to  the  true  owner,  on  proper 
demand  made  for  it. 

The  judgment  is  affirmed.  Judgment  affirmed. 


The  Marine  Bank  of  Chicago,  Appellant,  v.  Wil- 
liam B.  Ogden  et  al.,  who  sue  for  the  use  of  Dar- 
lington &  Townsend,  Appellees. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  check  upon  a  bank  will  draw  the  kind  of  funds  deposited  anterior  to  its 
date,  although  an  agreement  between  the  depositor  and  the  bank  to  re- 
ceive other  funds  may  have  been  subsequently  made. 

As  a  general  rule,  corporations  are  not  capable  of  forming  a  partnership ; 
but  they  may  make  joint  contracts  by  which  both  bodies  may  become 
liable. 

One  bank  may  employ  another  as  its  agent. 

Tins  was  an  action  of  assumpsit,  "brought  by  William  B. 
Ogden,  Mahlon  D.  Ogden,  Edwin  H.  Sheldon,  and  Stanley 
H.  Fleetwood,  partners,  transacting  business  under  the  name 
of  Ogden,  Fleetwood  &  Co.,  against  the  appellant,  in  the 
Superior  Court  of  Chicago.  The  declaration  contains  only 
the  common  money  counts.     The  plea  is  the  general  issue. 
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The  material  facts  in  the  case  are,  that  the  defendant  is  a 
banking  institution,  organized  under  the  general  banking  laws 
of  the  State  in  the  year  1852.  The  Chicago  Marine  and  Fire 
Insurance  Company  is  a  corporation,  created  by  an  act  of  the 
legislature,  approved  January  13,  1836.  The  act  is  a  public 
one,  and  authorizes  the  corporation  to  receive  deposits,  buy 
and  sell  exchange,  and  loan  money  at  any  rate  of  interest  not 
exceeding  twelve  per  cent,  per  annum.  The  corporation  com- 
menced transacting  a  banking  business  as  early  as  1846  or 
1847. 

The  stockholders  of  the  two  corporations  were  the  same 
persons.  The  stockholders  of  the  Chicago  Marine  and  Fire 
Insurance  Company  had,  each  of  them,  a  corresponding  num- 
ber of  shares  of  the  stock  of  the  Marine  Bank.  These  insti- 
tutions issued  to  their  stockholders  joint  stock  certificates, 
stating  the  number  of  shares  owned  by  the  stockholders 
respectively  in  each  of  them.  There  was  nothing  requiring 
the  stockholders  to  hold  the  same  number  of  shares  of  stock 
in  each  institution,  but  there  was  a  resolution  of  the  board  of 
directors  of  each  corporation  requesting  the  stockholders  to 
hold  or  transfer  their  stock  in  that  manner. 

The  officers  of  the  insurance  company  were  nine  directors, 
a  president,  vice  president,  acting  vice  president,  secretary,  and 
assistant  secretary.  The  officers  of  the  Marine  Bank  were 
nine  directors,  a  president,  vice  president,  acting  vice  presi- 
dent, cashier,  and  assistant  cashier.  The  same  persons  tilling 
the  respective  offices  in  the  one  institution,  filled  the  corres- 
ponding offices  in  the  other.  Among  the  employees  of  the 
insurance  company  wTere  book-keepers,  receiving  and  paying 
tellers,  and  other  clerks.  A  book-keeper  wTas  the  only  em- 
ployee of  the  Marine  Bank.  It  had  no  receiving  or  paying 
teller.  The  business  of  the  two  institutions  was  transacted  in 
the  same  building  and  in  the  same  room.  The  building  is 
situated  on  the  corner  of  Lake  and  La  Salle  streets,  Chicago. 

On  the  Lake  street  front  is  inscribed  on  the  stone  wall  the 
words,  "  Marine  Bank,"  and  on  La  Salle  street  there  is  a 
a  sign  of  "The  Chicago  Marine  and  Fire  Insurance  Com- 
pany." 
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The  insurance  company  received  deposits,  loaned  money 
and  transacted  a  general  banking  business,  but  it  did  not  issue 
any  notes  or  other  evidence  of  indebtedness  for  circulation  as 
money.  The  Marine  Bank  was  authorized  by  law  to  issue 
bank  bills  to  the  amount  of  fifty  thousand  dollars,  and  it  had 
in  circulation  a  small  portion  of  that  amount.  It  received 
deposits  from  the  United  States  Circuit  and  District  Courts, 
and  from  the  sewerage  commissioners  of  Chicago,  but  from 
no  others.  The  law  requires  said  courts  and  sewerage  com- 
missioners to  make  their  deposits  with  a  bank.  It  transacted 
a  collection  and  exchange  business,  and  fur  that  purpose  kept 
accounts  with  the  Park  Bank  and  the  Metropolitan  Bank,  of 
ISTew  York,  and  the  Wisconsin  State  Bank.  It  loaned  money 
to  the  insurance  company,  but  none  to  other  parties.  It  uni- 
formly declined  to  receive  money  on  deposit,  except  from 
said  courts  and  sewerage  commissioners,  and  to  transact  any 
business  other  than  a  collection  and  exchange  business,  except 
such  as  arose  from  receiving  and  returning  the  deposits  before 
mentioned.  It  was  never  any  part  of  the  business  of  the 
bank  to  receive  or  keep  deposits,  except  in  the  instances 
mentioned.  Each  institution  kept  a  separate  set  of  books,  in 
which  its  transactions  were  entered.  All  moneys  paid  to,  or 
deposited  with  the  Marine  Bank,  were  received  by  the  officers 
or  employees  of  the  insurance  company,  and  mixed  with  its 
other  funds,  and  were  credited  by  the  insurance  company 
upon  its  books  to  the  bank  in  account.  They  were  also 
charged  by  the  bank  upon  its  books  to  the  insurance  company. 
All  moneys  paid  out  by  the  bank,  upon  checks  or  otherwise, 
were  paid  by  the  officers  or  employees  of  the  insurance  com- 
pany from  its  funds,  and  were  charged  by  the  insurance 
company  upon  its  books  to  the  bank.  They  wTere  also  credited 
by  the  bank  upon  its  books  to  the  insurance  company.  Tlie 
insurance  company  received  money  of  the  bank,  and  it  was 
charged  to  the  insurance  company  upon  the  books  of  the 
bank,  and  credited  to  the  bank  upon  the  books  of  the  insur- 
ance company.  The  bank  received  money  of  the  insurance 
company,  and  it  was  charged  to  the  bank  upon  the  books  of 
the  insurance  company,  and  credited  to  the  insurance  com- 
pany upon  the  books  of  the  bank. 
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Thus  the  two  institutions  were  kept  separate  and  distinct 
from  each  other,  although  the  money  in  the  common  vault  of 
both  parties,  was  the  property  of  the  insurance  company. 
The  bank  had  no  money  in  the  vault,  unless  it  was  some 
specially  set  apart  for  a  particular  purpose.  It  appeared  in 
evidence  that  the  profits  made  by  the  bank  in  buying  and 
selling  exchange,  and  the  profits  made  by  the  insurance  com- 
pany in  loaning  money,  were  divided  between  the  two  institu- 
tions, but  each  institution  declared  a  separate  dividend  to  its 
stockholders. 

Upon  the  trial  in  the  court  below,  the  plaintiffs  read  in  evi- 
dence the  following  advertisement  in  the  Chicago  Tribune, 
dated  September  10,  1855: 

MARINE  BANK  OF  CHICAGO. 
CHICAGO  MARINE  AND  FIRE  INSURANCE  COMPANY. 

Chicago,  Illinois,  Sept.  10,  1855. 

The  capital  stock  of  this  institution  has  been  increased  to  $500,000.  Its 
business  is  exclusively  confined  to  legitimate  moneyed  transactions,  taking 
no  risks,  either  fire  or  marine. 

Collections  and  remittances  are  made  by  it  on  as  favorable  terms  as  by  any 
other  responsible  bank  or  house  in  Chicago. 

Its  directors  are, 

J.  Young  Scammon,  Mark  Skinner, 

Hugh  T.  Dickey,  John  P.  Chapin, 

Geo.  W.  Dole,  Benj.  W.  Raymond, 

Buckner  S.  Morris,  Franklin  Scammon, 

Benjamin  F.  Carver. 

J.  YOUNG  SCAMMON,  President. 
Benjamin  F.  Carver,  Cashier  and  Secretary. 

The  plaintiffs  also  read  in  evidence  the  following  advertise- 
ment in  the  same  paper,  dated  October  24,  1860: 
MARINE  BANK. 

CHICAGO  MARINE  AND    FIRE   INSURANCE  CO. 
Capital,  $500,000. 

J.  YOUNG  SCAMMON,  President. 
B.  F.  CARVER,  Cashier  and  Secretary. 

^"Collections  made  and  drafts  remitted  to  all  parts  of  the  Union. 

The  plaintiffs  also  read  in  evidence  the  following  advertise- 
ment in  the  same  paper,  dated  March  16,  1861,  and  May  8, 
1861: 
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MARINE  BANK. 
CHICAGO  MARINE  AND  FIRE  INSURANCE  COMPANY. 

Capital,  $500,000. 

J.  YOUNG  SCAMMON,  President. 

HAMILTON  B.  DOX,  Cashier  and  Secretary. 

([^"Collections  made  and  drafts  remitted  to  all  parts  of  the  Union. 

It  was  admitted  that  defendant  took  said  paper  at  said  re- 
spective dates,  and  paid  for  the  publication  of  said  advertise- 
ments therein. 

It  also  appeared  on  the  trial  that  the  two  institutions  used 
printed  letter  headings  in  their  correspondence,  and  that 
those  generally  used  were  headed  only  with  the  name  of  the 
institution  using  them;  but  in  some  instances  they  had  used 
such  letter  headings  with  the  names  of  both  institutions  upon 
them. 

The  plaintiffs  also  read  in  evidence  the  following  joint  cir- 
cular, issued  by  both  institutions: 

THE  MARINE  BANK  OF  CHICAGO. 
CHICAGO  MARINE  AND  FIRE  INSURANCE  CO. 

Chicago,  Illinois,  Nov.  1,  1860. 
Hamilton  B.  Dox,   Esquire,  has  been  appointed  cashier  and  secretary  of 
these  institutions, in  place  of  B.  F.Carver,  Esquire,  resigned. 

All  drafts,  certificates  of  deposit,  or  other  documents  creating  a  liability 
against  either  of  the  above  named  institutions,  will,  as  heretofore,  bear  the 
signatures  of  two  of  the  undersigned,  this  being  a  by-law  of  these  institutions. 
Correspondents  are  requested  to  address  their  letters  on  the  outside,  or  upon 
the  envelopes,  to  "  The  Marine  Bank  of  Chicago,"  and  not  to  the  individual 
names  of  its  officers.  We  annex  our  signatures. 
Very  respectfully, 

Your  ob't  servants, 
Signature  of  J.  Young  Scammon.  J.  Young  Scammon, 

President. 
"    Hugh  T.  Dickey.  Hugh  T.  Dickey, 

Vice  President. 
"        "    H.  G.  Loomis.  Horatio  G.  Loomis, 

Asst.   Vice  President. 
"        "    Ham.  B.  Dox.  Hamilton  B.  Dox, 

Cashier  and  Secretary. 
"        "    Saml.  S.  Rogers.  Samuel  S.  Rogers, 

Asst.  Cashier  andAss.  Sec'y. 
The  plaintiifs  called  William  F.  Fleetwood,  who  testified 
that  he  was  the  cashier  of  the  plaintiffs,  and  that  he  did  not 
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know  of  any  difference  between  the  insurance  company   and 
the  bank;  and  that  he  believed  they  were  one  institution. 

The  plaintiffs  also  called  Franklin  Hathaway,  who  testified 
that  he  was  the  cashier  of  William  B.  Ogden,  and  that  he  did 
not  know  the  relations  between  the  bank  and  the  insurance 
company;  he  had  never  been  told  that  there  was  any  differ- 
ence between  them.  In  1858,  Mr.  Ogden,  through  the  wit- 
ness, opened  a  deposit  account  with  the  insurance  company. 
At  that  time,  the  teller  handed  the  witness  a  bank  book,  with 
the  words  "Chicago  Marine  and  Fire  Insurance  Company" 
inscribed  thereon  in  letters,  and  a  book  of  blank  checks  to 
use,  in  the  following  form: 

No Marine  Bank  : 

Chicago  Marine  and  Fire  Insurance  Co., 

Pay or  Bearer 

Dollars, 

in  Currency. 


and  upon  such  checks  the  witness  drew  all  of  Mr.  Ogden'a 
money  from  the  insurance  company.  But  it  appeared  that 
the  above  form  of  check  was  not  the  usual  one  given  out  for 
use,  by  the  insurance  company  or  the  bank,  since  November 
1,  1860. 

The  purpose  for  which  these  advertisements,  letter  head- 
ings, circulars,  blank  checks,  and  the  testimony  of  Fleetwood 
and  Hathaway,  were  introduced  in  evidence,  was,  to  show  the 
manner  in  which  the  two  institutions  held  themselves  out  to 
the  world  in  the  transaction  of  their  business.  But  it  ap- 
peared from  the  testimony  of  Mahlon  D.  Ogden,  one  of  the 
plaintiffs,  that  he  actually  Jcnetv  that  the  insurance  company 
and  the  bank  were  two  separate  institutions.  He  also  knew 
that  the  insurance  company  was  organized  many  years  ago, 
under  an  old  charter,  and  that  the  bank  was  organized  under 
the  free  banking  law  as  a  separate  concern.  He  further  knew 
when  his  firm  was  keeping  the  account,  the  balance  of  which 
is  the  subject  of  the  controversy  in  this  suit,  that  the  account 
was  kept  with  the  insurance  company. 

The  plaintiffs  opened  a  deposit  account  with  the  insurance 
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company  as  early  as  March,  1S56,  and  it  was  continued  until 
May  17,  1861.  It  appeared  that  the  plaintiffs  had  been  in 
the  habit  of  depositing  gold  as  such,  and  currency  as  such; 
that  all  deposits  not  specifically  entered  as  gold  or  specie 
were  in  currency.  That  the  plaintiffs  frequently  had  gold  or 
specie  converted  into  currency,  and  obtained  a  credit  for  the 
difference  between  the  two.  The  plaintiffs'  checks  were 
always  paid  in  currency,  unless  they  specified  upon  their  face 
that  they  were  to  be  paid  in  gold;  and  then  the  plaintiffs 
were  charged  with  the  difference  between  gold  and  currency, 
if  they  had  not  sufficient  gold  on  deposit  to  pay  the  check. 
From  the  time  the  account  was  first  opened,  the  parties  trans- 
acted their  business  in  that  manner. 

On  the  20th  day  of  April,  1861,  the  agent  of  Messrs.  Dar- 
lington &  Townsend  deposited  with  the  plaintiffs  a  draft 
drawn  by  the  Kane  County  Bank,  upon  F.  Granger  Adams, 
for  eleven  hundred  and  fifty  dollars.  On  the  same  day  the 
plaintiffs  deposited  this  draft  and  one  hundred  dollars  in  cur- 
rency, with  the  insurance  company,  and  received  a  credit 
upon  their  bank  book  for  twelve  hundred  and  fifty  dollars  in 
currency.  The  draft  was  duly  paid.  On  the  22d  day  of 
April,  1S61,  the  plaintiffs  drew  a  check  upon  the  insurance 
company,  dated  April  20,  1861,  for  $1,150,  payable  to  G.  F. 
Bailey  or  order,  the  agent  of  Messrs.  Darlington  &  Townsend, 
who  took  it  for  the  deposit  made  with  the  plaintiffs  before 
mentioned.  The  plaintiffs  always  had  on  deposit  more  funds 
than  were  necessary  to  pay  the  check,  but  in  July  and  Sep- 
tember, 1861,  they  drew  out  all  their  funds  except  $1,650, 
leaving  that  sum  to  pay  the  check  in  question  and  another 
check  of  $500  similarly  situated,  which  has  since  been  paid. 
The  check  in  question  was  not  presented  until  the  6th  day  of 
June,  1S61,  when  a  demand  of  its  payment  was  made  upon 
the  teller  of  the  insurance  company  and  of  the  bank.  The 
teller  offered  to  pay  it  in  Illinois  bank  bills,  then  estimated  to 
be  worth  in  market  fifty  to  sixty  cents  on  the  dollar,  but  such 
as  were  current  on  the  29th  day  of  April,  1861,  when  the 
plaintiffs  signed  the  agreement  which  will  be  presently  men- 
tioned. 
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It  appeared  in  evidence,  that  from  April  1,  1861,  to  May 
18,  1861,  Illinois  currency  consisted  exclusively  of  bills  issued 
by  Illinois  banks  organized  under  the  general  banking  law. 
The  issues  of  these  banks  were  generally  made  by  irrespon- 
sible bankers.  They  were  based  on  a  pledge  of  public  stocks 
with  the  auditor  of  the  State.  In  November,  1860,  the  bills 
issued' by  Illinois  banks  commenced  depreciating,  and  in  the 
same  month  those  of  nine  banks  were  discredited  and  no 
longer  circulated  as  currency.  On  the  31st  day  of  March, 
1861,  the  bills  issued  by  thirty  more  of  the  banks  were  dis- 
credited and  no  longer  circulated  as  currency.  The  bills 
issued  by  the  remaining  banks,  amounting  to  $6,500,000,  con- 
tinued to  pass  as  currency,  until  the  18th  day  of  May,  1861, 
when  they  were  so  far  depreciated  that  they  were  also  dis- 
credited and  ceased  to  pass  as  currency.  The  bills  of  these 
banks,  not  including  those  discredited  in  November,  1860,  and 
March,  1861,  were  worth,  in  June,  1861,  from  sixty-five  to 
seventy  cents  on  the  dollar,  according  to  the  value  of  the 
stocks  deposited  for  their  security.  The  insurance  company 
had  $60,000  of  the  bills  discredited  in  November,  1860,  and 
$170,000  of  those  discredited  March  31,  1861. 

On  the  29th  day  of  April,  1861,  the  insurance  company 
refused  to  do  business  with  any  of  its  customers  unless  they 
would  sign  the  following  agreement.  The  plaintiffs'  cashier, 
having  first  procured  authority  so  to  do  from  Mahlon  D. 
Ogden,  one  of  the  plaintiffs,  signed  the  agreement  for  the 
plaintiffs,  and  the  due  execution  of  it  by  the  other  parties 
thereto  was  admitted.     The  agreement  is  as  follows: 

We,  the  undersigned,  citizens  and  business  men  of  Chicago,  agree  to  re- 
ceive and  pay  out  as  currency,  in  payment  of  debts,  and  general  transactions 
of  business,  duringthe  present  war,  the  notes  of  all  the  banks  of  this  State 
at  present  taken  by  the  following  named  banks  and  bankers  of  this  city,  pro- 
vided the  bankers  named  below  agree  to  do  the  same : 

Chicago  Marine  and  Fire  Insurance  Company,  Western  Marine  and  Fire 
Insurance  Company,  B.  F.  Carver  &  Co.,  Hoffman  &  Gelpcke,  F.  Grander 
Adams,  E.  I.  Tinkham  &  Co.,  H.  A.  Tucker  &  Co. 

OGDEN,  FLEETWOOD  &  CO., 

Per  W.  F.  Fleetwood,  Cash. 
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Chicago,  April  26th,  1861. 
We,  the  undersigned,  citizens  and  business  men  of  Chicago,  agree  to  re- 
ceive and  pay  out  as  currency,  in  payment  of  debts,  and  general  transactions 
of  business,  during  the  present  war,  the  notes  of  all  the  banks  of  this  State 
at  present  taken  by  the  following  named  banks  and  bankers  of  this  city, 
provided  the  bankers  named  below  agree  to  do  the  same: 

Chicago  Marine  and  Fire  Insurance  Company,  Wetsern  Marine  and  Fire 
Insurance  Company,  B.  F.  Carver  &  Co.,  Hoffman  &  Gelpcke,  F.  Granger 
Adams,  Edward  I.  Tinkham  &  Co.,  H.  A.  Tucker  &  Co. 

In  accordance  with  the  above,  we,  the  undersigned  bankers,  do  hereby 
ratify  and  confirm  the  agreement  therein  expressed. 

J.  YOUNG  SCAMMON,  B.  F.  CARVER  &  CO. 

Pres.  G.  M.&F.  I.  Co.  HOFFMAN  &  GELPCKE. 

H.  A.  TUCKER  &  CO.  EDW'D  I.  TINKHAM  &  CO. 

F.  G.  ADAMS.  J.  H.  WOODWORTH,  PL 

It  appeared  in  evidence  that  the  uniform  custom  of  banks 
in  Chicago  was  to  keep  separate  accounts  of  specie,  Eastern 
funds  and  currency  deposited.  If  a  depositor  had  specie  or 
Eastern  funds  on  deposit,  he  had  a  right  to  draw  for  like 
funds;  but  if  his  deposit  was  of  currency,  he  could  draw  for 
nothing  but  currency.  On  the  20th  day  of  April,  1861,  Illi- 
nois bank  notes  were  worth  from  eighty-five  to  ninety  cents 
on  the  dollar  in  specie.  On  the  11th  day  of  May,  1861,  the 
teller  of  the  insurance  company  pasted  upon  the  plaintiffs' 
bank  book  the  following  printed  label : 

CHICAGO  MARINE  AND  FIRE  INSURANCE  CO. 

This  institution  receives  the  bills  of  Illinois  banks  on  deposit  only  on  the 
condition  that  it  shall  have  the  privilege  of  paying  its  depositors  in  the 
same  bank  bills  which  are  received  and  paid  out  by  this  institution. 

This  label  was  pasted  upon  the  plaintiffs'  bank  book  in  the 
presence  of  the  plaintiffs'  cashier,  and  although  his  consent 
was  not  asked,  neither  he  nor  the  plaintiffs,  then  or  at  any 
time  afterwards,  objected  thereto.  After  that  time  the  plain- 
tiffs deposited  $2,336.84,  which  was  entered  in  the  same  book. 
All  of  the  banking  institutions  who  signed  the  agreement 
received  the  bills  of  Illinois  banks  after  May  18,  1861,  in 
payment  of  debts  due  them  respectively,  but  not  for  other 
purposes. 

The  court  below  instructed  the  jury,  substantially,  that  the 
insurance  company  and  the  bank  were  separate  and  distinct 
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corporations,  and  that  the  bank  could  not  be  held  liable,  or 
charged  in  the  suit,  as  a  partner  of  the  insurance  company; 
but  the  jury  might  find  from  the  evidence,  that  the  relation 
of  principal  and  agent  existed  between  the  two  institutions, 
and  hold  the  bank  liable  as  principal.  The  court  assumed' 
that  the  deposits  were  to  be  returned  in  money  at  the  nu- 
meric value  of  the  bills  deposited,  and  instructed  the  jury 
that  such  would  be  the  measure  of  damages,  if  the  defendant 
and  the  insurance  company  refused  to  receive  Illinois  bank 
notes  as  currency  in  general  business  transactions  after  the 
18th  day  of  May,  1861.  Under  these  instructions,  and  some 
others  upon  minor  points,  which  will  be  noticed  hereafter,  the 
jury  returned  a  verdict  for  the  plaintiffs,  $1,197.16.  The  de- 
fendant moved  for  a  new  trial,  which  motion  was  overruled, 
and  judgment  rendered  on  the  verdict.  The  defendant  ap- 
pealed and  brings  the  case  to  this  court. 

C.  Beckwith,  for  Appellant,  with  whom  were  T.  Hoyne, 
and  Fuller  &  McCagg. 

The  only  power  that  one  partner  has  to  bind  his  co-partner 
arises  from  the  fact  that  the  one  is  the  agent  of  the  other. 
The  legal  capacity  of  the  two  institutions  to  sustain  that  rela- 
tion to  each  other  comes  in  question  in  whatever  form  it  is 
attempted  to  be  established.  The  two  institutions  are  distinct 
and  separate  corporations,  created  and  organized  under  differ- 
ent laws.  Each  corporation  has  distinct  and  separate  powers, 
committed  to  a  distinct  board  of  managing  officers,  who  are 
alone  authorized  to  exercise  them.  Each  corporation  has  dis- 
tinct and  separate  duties  to  ^perform,  which  are  to  be  dis- 
charged by  their  respective  boards  of  managing  officers.  The 
stockholders  at  large  have  no  direct  powers  or  duties  in  regard 
to  the  public,  but  are  represented  in  that  respect  by  the  man- 
aging officers,  who  are  their  trustees. 

The  law  defines  the  extent  of  the  powers  of  every  corpora- 
tion, and  declares  that  to  such  extent  its  managing  officers 
may  go,  and  no  further.  The  limit  thus  placed  upon  the 
powers  of  the  trustees  is  one  which  they  cannot  legally  exceed; 
and  all  acts  of  such  trustees,  beyond  the  powers  conferred 
17— 29th  III. 
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upon  them,  are,  like  the  acts  of  all  other  trustees,  when  acting 
beyond  the  scope  of  their  authority,  not  binding  upon  their 
cestuis  que  trust.  The  rights  and  liabilities  of  stockholders 
are  not  prejudiced  by  unauthorized  acts  of  managing  officers, 
and  the  imperative  necessity  of  maintaining  the  rights  of 
stockholders  has  always  induced  a  firm  adherence  to  the  prin- 
ciple. The  managing  officers  are  also  the  trustees  of  the  public. 
The  powers  to  be  exercised,  and  the  duties  to  be  performed 
are  for  the  public  benefit,  and  the  public  have  an  interest  that 
those  powers  shall  not  be  exceeded,  and  that  the  duties  shall 
be  performed  as  the  law  requires.  The  law  declares  that  the 
powers  of  the  bank  and  those  of  the  insurance  company  shall 
be  exercised  by  their  respective  board  of  directors  severally, 
and  not  jointly  with  the  managing  officers  of  another  corpo- 
ration. And  all  agreements  between  the  managing  officers  of 
the  two  corporations  to  exercise  the  powers,  thus  severally 
vested  in  them,  jointly,  or  for  the  joint  benefit  of  the  two 
corporations,  are  beyond  the  powers  of  the  managing  officers, 
and  void.  Such  agreements  are  against  the  policy  of  the  law, 
and  cannot  be  legally  entered  into  by  two  corporations.  21 
How.,  442. 

The  appellee  seeks  to  charge  the  bank  as  a  partner  of  the 
insurance  company,  from  the  fact  that  the  profits  made  by  it 
in  loaning  money  were  divided  between  the  two  institutions. 
But  the  trustees  of  the  bank  had  no  power  to  enter  into  any 
agreement  by  which  it  expressly  or  impliedly  became  a  part- 
ner of  the  insurance  company.  Neither  the  stockholders  of 
the  bank,  nor  the  public,  ever  authorized  the  trustees  to  make 
any  such  agreement,  and  as  to  them,  the  alleged  agreement 
must  be  treated  as  a  nullity.  The  relation  that  would  be 
thereby  created  would  require  the  exercise  of  the  powers  of 
the  two  corporations  jointly,  and  for  a  joint  purpose,  which 
the  law  forbids.  The  insurance  company  has,  in  some 
respects,  more  enlarged  powers  than  the  bank,  and  the 
stockholders  of  the  bank,  as  such,  cannot  legally  derive  any 
benefit  from  the  exercise  of  the  powers  of  the  insurance  com- 
pany. The  insurance  company  is  authorized  to  take  twelve 
per  cent,  interest,  while  the  bank  is  forbidden  to  take  more 
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than  ten  per  cent.  The  trustees  of  the  bank  cannot  enter 
into  a  copartnership,  and  thereby  do  indirectly  that  which  it 
is  expressly  forbidden  to  do.  Extraordinary  liabilities  are 
imposed  upon  the  stockholders  of  the  bank,  and  these  cannot 
be  enlarged  by  an  agreement  not  authorized  by  them,  nor  can 
they  be  evaded  or  diminished  bv  an  agreement  not  authorized 
by  the  law.  The  trustees  of  the  insurance  company,  in  like 
manner,  have  no  power  to  bind  its  stockholders  by  an  agree- 
ment not  authorized  by  them.  Neither  board  of  trustees  can 
bind  its  stockholders,  except  in  the  manner  authorized  by 
law.  The  trustees  of  each  corporation  are  required  to  act 
separately,  and  an  attempt  to  act  -  jointly  as  partners  would 
create  no  joint  or  separate  liability  against  the  stockholders 
of  the  two  institutions.  The  law  has  given  to  banks  the 
power  to  act  jointly  in  a  single  instance,  and  thus  impliedly 
taken  from  them  the  power  to  act  in  that  manner  in  all  others. 
Laws  of  1861,  title  Banks,  art.  2,  sec.  6. 

The  bank  is  expressly  prohibited  from  receiving  any  inter- 
est, compensation  or  benefit  whatever,  from  any  loan  made 
by  any  other  person  or  party,  whether  such  loan  be  made 
from  its  own  funds  or  otherwise.  Laws  of  1861,  title  Banks, 
art.  4,  sec.  5. 

It  must  be  conceded  that  the  statute  expressly  forbids  all 
agreements,  of  every  kind,  name,  and  nature,  that  would 
place  the  funds  of  the  bank  under  the  control  of  any  persons 
other  than  its  legitimate  officers,  and  all  such  agreements 
must  be  held  to  be  beyond  the  powers  of  its  managing  officers, 
and  void  as  to  stockholders. 

The  law  charges  every  person  dealing  with  the  managing 
officers  of  a  corporation,  whose  powers  are  limited  and  denned 
by  public  acts  of  the  legislature,  with  knowledge  of  the  extent 
of  the  powers  of  such  officers.  No  one  is  at  liberty  to  assert 
that  he  has  been  misled  in  that  respect.  The  plaintiffs  cannot 
be  heard  to  claim  that  they  supposed  the  two  institutions 
were  one  and  the  same,  because  the  law  charges  them  with 
knowledge  that  they  were  separate  and  distinct  corporations, 
with  separate  and  distinct  powers  and  duties.  Neither  can 
the  plaintiffs  be  heard  to  claim  that  they  supposed  that  the 
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two  institutions  were  liable  to  them  as  partners,  because  the 
law  charges  them  with  knowledge  that  the  two  institutions 
could  not  incur  any  such  liability.     21  Howard,  442. 

The  manner  in  which  the  two  institutions  held  themselves 
out  to  the  world  in  the  transaction  of  their  business,  is  not 
material,  as  no  one  could  be  legally  misled  thereby.  The 
advertisements,  letter  headings,  circulars,  etc.,  introduced  in 
evidence,  were  not  calculated  to  mislead  any  one.  They 
clearly  show  that  there  were  two  institutions.  There  is  no 
intimation  that  the  business  to  be  transacted  by  them  respec- 
tively, was  to  be  done  in  the  joint  names  of  the  two  institu- 
tions or  for  their  joint  benefit.  There  is  no  intimation  that 
the  two  institutions  intended  to  incur  any  joint  obligation. 
No  one  was  in  fact  deceived.  The  plaintiffs  actually  knew 
that  the  two  institutions  were  separate  and  distinct.  They 
actually  knew  under  what  law  each  institution  was  organized, 
and  that  the  one  was  doing  business  before  the  other  had  an 
existence.  The  plaintiffs  actually  knew  that  they  were  trans- 
acting business  with  the  insurance  company,  and  with  it  alone. 
They  never  supposed  that  the  two  institutions  were  one  and 
the  same,  and  they  never  supposed  that  they  were  transacting 
business  with  the  two  institutions  jointly.  They  had  no  sus- 
picion even  of  a  joint  liability  of  the  two  institutions  as  part- 
ners, or  otherwise.  They  relied  solely  upon  the  responsibility 
of  the  insurance  company.  Under  these  circumstances  it  is 
not  necessary  further  to  consider  the  manner  in  which  the 
business  of  the  two  institutions  was  transacted. 

The  plaintiffs  being  discharged  from  liability  upon  the  check 
drawn  by  them  and  delivered  to  Messrs.  Darlington  &  Town- 
send,  these  persons  now  seek  in  the  name  of  the  plaintiffs,  and 
for  their  use,  to  charge  the  bank  as  a  partner  of  the  insurance 
company.  It  is  incumbent  on  them  to  show  that  the  bank, 
by  virtue  of  some  agreement,  legally  sustained  that  relation. 
The  plaintiffs'  claim  in  this  respect  is  by  force  of  the  agree- 
ment, and  to  establish  it  they  must  show  an  agreement  legally 
binding  upon  the  stockholders  of  the  two  institutions,  and 
which,  in  its  effect,  makes  the  one  corporation  a  partner  of 
the  other.     An  agreement  which  the  trustees  of  the  respec- 
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tive  corporations  had  no  power  to  make,  and  which  binds 
neither  of  them,  cannot  create  any  legal  relation.  It  is  an 
essential  requisite  of  every  agreement  that  the  parties  have 
power  to  contract,  and  where  there  is  no  such  power,  the  so- 
called  agreement  is  treated  by  courts  as  a  nullity,  and  cannot 
be  enforced  for  any  purpose  whatever.  An  agreement  that 
confers  no  rights  and  imposes  no  duties  upon  the  respective 
parties,  cannot  be  made  the  foundation  of  a  legal  obligation. 

The  fact  that  the  bank  received  money  of  the  insurance 
company,  does  not  establish  a  partnership  relation  between 
them;  neither  does  the  fact  that  the  amount  thus  received 
was  a  certain  portion  of  the  profits  of  the  latter,  have  that 
effect.  A  right  under  and  by  virtue  of  some  valid  agreement 
to  receive  a  portion  of  the  profits,  is  necessary  to  constitute  a 
partnership;  and  where  the  right  exists,  it  is  immaterial 
whether  the  party  has  ever  received  anything  under  it  or  not. 
The  mere  fact  of  a  participation  in  profits  and  losses  does  not 
necessarily  constitute  a  partnership.  The  party  sought  to  be 
charged  as  a  partner  must  not  only  have  a  right  to  a  share  of 
the  profits,  but  he  must  have  a  specific  interest  in  the  prop- 
erty of  the  alleged  partnership  or  in  its  business.  Thus, 
where  two  firms  agree  to  share  profit  and  loss  upon  contracts 
for  the  purchase  or  sale  of  merchandise,  to  be  made  by  each 
firm  in  its  own  name  and  to  be  executed  with  its  separate 
funds,  they  are  not  liable  as  copartners,  either  between  them- 
selves or  as  to  third  persons.  Smith  v.  Wright,  5  Sand.  S.  C. 
R,  113. 

In  the  present  case,  each  institution  transacted  business  in 
its  own  name,  and  with  its  own  funds,  and  neither  of  them 
had  such  a  lien  upon  the  funds  of  the  other  as  to  entitle  it 
to  be  paid  in  preference  to  other  creditors.  The  existence 
or  non-existence  of  this  lien  is  the  criterion  which  settles  and 
determines  whether  an  agreement  constitutes  a  partnership 
or  not.  Denny  v.  Cabot,  6  Met.,  92;  Turner  v.  Bissell,  14 
Pick.,  192;  Loomis  v.  Marshall,  12  Conn.,  69;  1  Smith's  Lead. 
Cas.  (5th  Am.  Ed.)  p.  984. 

The  evidence  in  the  case  conclusively  establishes  that  there 
was  no  joint  promise  or  undertaking  of  the  two  institutions. 
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It  also  conclusively  establishes  the  fact  that  there  was  no 
joint  reception  of  the  representatives  of  money  from  the  plain- 
tiffs, from  which  a  joint  promise  can  be  implied  to  repay  them. 
The  case  rests  solely  upon  the  alleged  agreement,  by  which  it 
is  claimed  that  the  bank  became  a  partner  of  the  insurance 
company,  because  it  received  a  portion  of  the  profits  of  the 
business  of  that  company. 

The  next  question  to  be  considered  is,  whether  the  relation 
of  principal  and  agent  existed  between  the  bank  and  the  in- 
surance company  in  respect  of  the  business  transacted  with 
the  plaintiffs,  so  that  the  bank  can  be  charged  as  principal, 
and  the  insurance  company  treated  as  an  agent.  In  regard  to 
the  evidence  introduced  for  the  purpose  of  showing  that  the 
two  institutions  held  themselves  out  to  the  world  as  one  and 
the  same,  it  may  be  again  remarked  that  the  law  made  known 
to  the  plaintiffs  that  the  two  corporations  were  separate  and 
distinct  from  each  other.  It  may  also  be  further  remarked, 
that  the  plaintiffs  actually  knew  that  such  was  the  fact.  The 
plaintiffs,  therefore,  cannot  claim  that  they  have  been  injured, 
or  acquired  any  rights,  by  reason  of  the  manner  in  which  the 
two  institutions  transacted  their  business.  The  deposits  of 
the  plaintiffs  were  made  with  the  insurance  company,  and 
with  the  understanding  on  their  part  that  it  was  the  principal, 
and  the  only  party  who  was  liable  to  them  for  their  repay- 
ment. They  never  supposed  that  they  were  dealing  with  the 
bank,  or  that  the  bank  was  in  any  manner  liable  to  them. 
Knowing  all  the  facts,  and  dealing  with  the  insurance  company 
as  the  principal,  they  cannot  now  claim  that  they  were  misled 
by  the  manner  in  which  the  two  institutions  held  themselves 
out  to  the  world  in  the  transaction  of  their  business.  If  the 
plaintiffs  had  supposed  that  they  wTere  making  their  deposits 
with  the  bank,  or  that  the  insurance  company  was  acting  as 
the  agent  of  the  bank,  they  might  with  propriety  urge  these 
things  for  the  purpose  of  charging  the  bank  according  to  their 
understanding  at  the  time,  but  as  the  plaintiffs  never  supposed 
that  they  were  making  their  deposits  with  the  bank,  or  that 
the  insurance  company  was  acting  as  its  agent,  they  cannot 
now  insist  that  some  one  else  might  have  thought  that  such 
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was  the  case.  If  the  plaintiffs  knew  of  the  actual  relation 
existing  between  the  bank  and  the  insurance  company,  their 
conduct  was  an  election  to  rely  upon  the  credit  of  the  latter, 
and  they  cannot  now  charge  the  former.  They  did  know  that 
by  law  no  such  relation  could  legally  exist,  and  they  supposed 
that  no  relation  in  fact  existed. 

G.  F.  Bailey,  for  Appellees. 

On  the  trial  of  the  cause,  it  was  contended  by  the  counsel 
for  the  plaintiffs  that  the  defendants  could  not  recover,  be- 
cause, whatever  might  have  been  the  relation,  in  fact,  of  the 
bank  and  insurance  company,  between  themselves,  still,  in 
law,  as  they  were  distinct  corporations,  they  could  not  unite, 
so  as  to  render  themselves  liable  as  copartners,  nor  could  they 
establish  the  relation  of  principal  and  agent. 

It  seems  to  be  necessary,  therefore,  in  this  case,  to  consider 
only  the  question  whether  there  is  any  inflexible  rule  of  law 
prohibiting  one  corporation  from  employing  another  as  its 
agent,  so  that,  under  no  circumstances,  can  the  relation  of 
principal  and  agent  arise.  The  question  of  fact  as  to  the  ex- 
istence of  an  agency  has  been  left  to  the  jury;  and  it  will  be 
observed  that  the  bill  of  exceptions  does  not  profess  to  pre- 
serve all  the  evidence;  but  if  it  did,  the  record  shows  enough 
from  which  the  jury  may  have  found  such  an  agency  to  exist. 

It  will  not,  I  presume,  be  denied,  that  corporations  may 
appoint  some  classes  of  agents.  They  can  only  act  by  and 
through  their  agents;  and  therefore  it  would  seem  that  their 
powers,  in  this  respect,  should  be  as  large,  at  least,  as  indi- 
viduals have.  An  individual  may  certainly  employ  a  corpora- 
tion as  an  agent.  Is  there,  then,  any  reason  why  a  corporation 
may  not  lawfully  do  the  same?  3  Seldon,  459;  12  Barbour 
27;  22  Wend.,  215;  25  111.,  243. 

It  may  be  contended,  however,  that  the  matter  of  receiving 
deposits  in  the  name,  or  through  the  agency  of,  the  insurance 
company,  was  foreign  to  the  powers  and  business  of  the 
Marine  Bank,  and  therefore  its  acts  in  such  transactions 
create  no  liability.     This  position  is  untenable. 
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Both  these  institutions  were  created  for  banking  business, 
and  a  very  important  part  of  such  business  at  all  times  is  the 
receipt  of  deposits.  The  insurance  company  was  allowed  to 
receive  twelve  per  cent,  on  money  loaned,  and  had  no  indi- 
vidual liability  clause  in  its  charter;  while  the  Marine  Bank, 
having  been  organized  under  the  general  banking  law,  could 
take  but  ten  per  cent,  and  its  stockholders  were  individually 
liable  for  its  debts;  but  it  had  the  privilege  of  issuing  bills 
which  the  insurance  company  had  not.  It  will  be  seen,  there- 
fore, that  it  might  be  largely  for  the  interests  of  the  bank,  to 
unite  with  the  insurance  company,  or  make  use  of  it  to  re- 
ceive deposits,  and  loan  money,  if  it  could  thus  obtain  its 
additional  privileges;  and  the  adoption  of  the  insurance  com- 
pany's name  would  not  prevent  a  recovery  against  the  bank. 
12  Barb.,  27. 

The  Marine  Bank,  at  all  events,  had  a  right  to  receive  de- 
posits; this  was  in  the  line  of  their  business,  and  within  the 
scope  of  their  powers;  and  if  it  were  true,  which  I  deny, 
that  it  could  not  lawfully  receive  them  jointly  with,  or  in  the 
name  of  the  insurance  company,  still  if  it  did  do  so,  this 
would  be  only  the  prosecution  of  their  business  in  an  im- 
proper manner;  and  would  not  enable  it  to  deny  its  liability 
for  deposits  made  without  any  wrong  on  the  part  of  de- 
positors. The  principle  which  governs  in  this  class  of  cases 
is  recognized  in  City  of  Pekin  v.  Newell,  26  111.,  320. 

But  it  is  said  that  Mr.  Ogden,  one  of  the  defendants,  knew 
that  these  institutions  were  separately  organized,  or  incorpor- 
ated, and  that  by  allowing  the  deposits  to  be  entered  in  a 
bank  book,  headed  with  the  name  of  the  insurance  company, 
he  elected  to  treat  the  insurance  company  as  debtor.  Now, 
it  was  not  denied  by  defendants  that  they  were  separate 
organizations,  but  it  was  claimed  the}'  subsequently  associated 
together  in  business  in  some  way,  either  jointly,  or  with  the 
bank  as  principal;  and  both  Mr.  Ogden  and  his  cashier  testi- 
fied they  supposed  these  institutions  were  one  and  the  same. 
Tiie  doctrine  of  election  cannot  therefore  apply;  it  prevails 
only,  where  the  creditor  knowing  of  the  relation,  accepts  the 
agent  as  the  debtor.     Story  on  Agency,  sec.  446  a. 
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If  these  institutions  could  unite  in  business,  either  jointly, 
or  as  copartners,  and  the  facts  in  the  case  would  have  war- 
ranted a  jury  in  finding  such  a  connection,  the  judgment  of 
court  below  must  be  affirmed. 

It  appears  to  me,  that  there  is  no  rule  of  law,  or  public 
policy,  prohibiting  two  corporations  from  entering  into  a  joint 
contract,  or  undertaking,  in  the  pursuit  of  their  lawful  busi- 
ness. Such  a  union  is  frequently  necessary  to  the  success  of 
their  individual  interests,  and  unless  upheld,  much  of  the 
value  of  their  corporate  privileges  would  be  impaired.  Take, 
for  example,  intersecting  or  connecting  lines  of  railroads. 
They  find  it  profitable  to  contract  for  the  safe  delivery  of  per- 
sons and  property,  over  lines  connecting  with  their  own,  and 
such  contracts  are  binding.  Suppose  they  should  enter  into  a 
joint  lease  for  a  piece  of  ground  or  building,  to  be  used  in 
common  for  a  depot;  would  it  be  contended,  that  the  contract 
was  not  binding,  simply  beeause  it  was  a  joint  one?  Sharon 
Canal  Co.  v.  Fulton  Bank,  7  Wend.,  412;  Angell  &  Ames  on 
Corporations,  248. 

In  Catshill  Bank  v.  Gray,  14  Barb.,  471,  it  was  held,  that 
a  corporation  may,  by  participation  in  the  profits  of  a  busi- 
ness, become  liable  as  a  partner;  and  the  present  tendency  of 
jurisprudence  is  to  assimilate  the  liability  of  corporations  to 
that  of  individuals.  Corporations  have  become  so  numerous, 
and  represent  such  a  diversity  of  commercial  interest  and  en- 
terprise, that  the  courts  have  found  it  necessary  to  depart  from 
the  strict  rule  that  prevailed  when  they  were  confined  to  pub- 
lic, municipal  or  ecclesiastical  objects,  that  a  corporation  could 
not  bind  itself  except  by  vote  of  its  directors,  and  then  in 
matters  strictly  within  the  powers  expressly  conferred  by  their 
charter,  and  to  hold  them  liable  for  acts  outside  their  charter, 
even  where  they  have  held  themselves  out  as  having  authority 
and  have  received  the  benefit  of  such  acts  from  innocent  per- 
sons, unless  the  act,  or  charter,  expressly  makes  void  the  con- 
tract sought  to  be  enforced.  Blssell  v.  JV.  I.  <&  M.  S.  R.  R. 
Co.,  22  N.  Y.  Rep.,  258;  Parish  v.  Wheeler,  22  ib.,  494;  30 
Term.,  159;  27  Verm.,  399;  29  Verm.,  93;  7  Gray,  393;  19 
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111.,  253;  17  Barb.,  378;  16  Mass.,  94;  2  Conn.,  255;  3  Cusli., 
107;  14Penn.,  83. 

In  the  case  first  above  cited  from  22  N".  Y.,  the  authorities 
on  this  subject  are  fully  collated  in  the  elaborate  opinion  of 
Judge  Comstock. 

The  law  of  1861  has  no  bearing  on  this  case.  It  was  passed, 
among  other  reasons,  to  favor  banks  which  would  redeem  in 
Chicago,  and,  as  its  title  imports,  "  to  afford  greater"  instead 
of  less  "security  to  the  public."  Section  5,  article  4,  pro- 
hibits them  from  giving  their  money  to  others  to  loan.  This 
is  a  case  of  deposit  simply,  and  presents  no  violation  of  that 
section.  Besides,  the  section  provides  a  penalty,  increasing 
the  creditor's  rights.  It  does  not  avoid  the  contract,  and  there- 
fore, were  this  a  case  falling  within  its  terms,  under  the  rule 
above  stated,  the  bank  could  not  set  it  up  in  defense  of  its 
own  wrong. 

The  agreement  to  take  currency  did  not  stand  in  the  way 
of  a  recovery. 

It  was  made  nine  days  after  this  deposit,  and  could  not  have 
a  retroactive  effect,  and  was  not  so  intended ;  but  related  to 
future  deposits. 

It  was  violated  and  rescinded  by  the  bank  and  insurance 
company  on  the  17th  May,  after  which  they  refused  such  bank 
notes  as  are  mentioned  in  the  agreement,  except  on  special 
deposit;  they  were  not  received  in  the  transaction  of  busi- 
ness. Defendants  were  therefore  no  longer  bound  by  it.  26 
111.,  396. 

From  the  conduct  of  the  bank  in  rescinding  the  agreement 
so  soon,  and  the  assortment  of  its  funds  while  it  lasted,  the 
jury  were  authorized  to  infer  that  it  was  not  entered  into  in 
good  faith,  and  if  not,  the  defendants  could  disregard  it,  and 
recover  for  money  had  and  received  during  its  continuance 
even;  and,  a  fortiori,  for  deposits  previously  made. 

If  the  defendants  were  entitled  to  recover  at  all,  the  amount 
of  the  recovery  was  right,  and  no  objection  can  be  made  to  the 
form  of  action  or  counts. 

The.  draft  deposited  was  payable  in  dollars,  and  for  aught 
that  appears,  was  paid  in  money  worth  one  hundred  cents  on 
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the  dollar.  It  was  so  entered  in  the  bank  book.  2  Peters, 
318;  Angell  &  Ames  on  Corporation,  221. 

If  it  was  paid  in  currency,  their  liability  is  the  same.  Cur- 
rency signifies  par  money  (20  111.,  144,  255),  and  so  the  bank 
understood  it;  else  why  did  they  write  over  the  letters  "  cy" 
on  the  bank  book,  as  late  as  the  11th  of  May,  "  111  Bk  n"? 

No  question  as  to  the  right  to  recover  in  this  form  of  declar- 
ation was  made  at  the  trial.  It  was,  for  the  first  time,  urged 
on  the  motion  for  a  new  trial. 

Walker,  J.  At  the  time  this  deposit  was  made  and  the 
check  was  drawn  in  favor  of  Bailey,  no  agreement  had  been 
entered  into  by  the  parties  to  receive  Illinois  bank  bills  in  or- 
dinary business  transactions.  !Nor  does  the  deposit  or  bank 
account  of  appellee  with  appellant  show  such  an  agreement. 
There  seems  to  be  no  question,  if  suit  had  been  instituted  on 
the  day  the  draft  was  drawn,  that  money  alone  would  have 
discharged  the  liability.  It  was  a  general  and  not  a  special 
deposit,  and  when  made,  bank  paper  was  but  slightly  depre- 
ciated. Up  to  that  time  it  is  not  probable  any  difference  was 
made  between  bank  bills  and  money.  This  deposit  was  for 
dollars,  and  not  marked  as  currency  or  bank  bills.  Subse- 
quent to  the  20th  of  April,  1861,  when  the  draft  was  drawn, 
and  the  deposit  was  made,  the  deposit  account  distinguished 
between  currency  and  specie.  The  drawing  of  the  draft  was 
an  assignment  of  that  sum  on  deposit,  by  the  depositor  to  the 
payee  of  the  draft.  Bailey  became  entitled  to  sue  upon  the 
draft,  and  to  recover  the  amount  from  the  bank.  Munn  v. 
Burch,  25  III,  35. 

This  amount  of  the  deposit  having  been,  by  appellees,  ap- 
propriated to  Bailey,  and  he  or  his  assigns  holding  it  at  the 
time  the  agreement  to  receive  Illinois  bank  bills  during  the 
continuance  of  the  war,  was  entered  into,  they  could  not  be 
affected  by  it.  It  also  appears,  that  the  check  was  not  re- 
turned to  appellees,  until  after  the  currency  became  so  far 
depreciated,  that  the  agreement  was  no  longer  regarded 
by  the  parties.  Then  did  it  return  to  appellees  in  the  same 
condition  in  which  it  was   held   by   Bailey  and   subsequent 
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indorsees?  "We  can  perceive  nothing  in  the  evidence,  nor  are 
we  aware  of  any  principle  of  law,  that  should  change  it  from 
a  draft  for  cash,  to  an  instrument  for  bank  bills  worth  no 
more  than  one-half  of  their  nominal  value.  The  mere  change 
of  ownership,  by  its  return  to  appellees,  could  work  no  such 
change.  When  they  took  up  the  check  the  rights  and  liabili- 
ties of  the  parties  were  revived,  as  they  were  when  the  instru- 
ment was  drawn. 

The  only  remaining  question  to  be  considered  is,  whether 
appellant  is  liable  on  the  deposit  made  in  the  name  of  the 
insurance  company.  These  institutions  were  not  capable 
of  forming  a  partnership,  and  the  jury  were  so  instructed. 
They  no  doubt  could  have  made  joint  contracts,  by  which 
both  bodies  would  have  been  liable.  But  in  this  case  they 
are  not  jointly  sued,  nor  does  the  evidence  show  a  joint  liabil- 
ity. The  court  below  instructed  the  jury,  that  if  they  believed, 
from  the  evidence,  that  the  bank  was  the  real  party  in  interest, 
and  the  insurance  company  was  only  its  agent  to  carry  on 
this  business,  they  would  be  warranted  in  holding  the  bank 
liable.  That  a  bank  may  employ  agents  in  the  course  of  their 
business,  and  that  a  banking  institution  may  act  as  such  agent, 
will  not  be  controverted. 

It  is  not  material  to  the  liability  of  the  principal,  that  the 
business  should  be  transacted  in  his  name  by  the  agent.  The 
real  question  in  such  cases  is,  whether  the  relation  of  princi- 
pal and  agent  existed  in  the  transaction.  It  then  follows,  that 
if  appellant  was  the  principal,  and  the  insurance  company  was 
only  the  agent,  and  the  deposits  were  made  with  appellant, 
although  in  the  name  of  the  agent,  the  bank  is  liable.  This 
question  is  one  of  fact,  for  the  consideration  of  the  jury,  and 
was  fairly  presented  by  the  instructions  of  the  court,  and  they 
have  found  appellant  liable.  After  a  careful  examination  of 
the  evidence,  we  are  unable  to  say  that  the  finding  is  not  sup- 
ported by  the  evidence.  It  may  not  be  of  such  clear  and 
satisfactory  character  as  to  leave  no  doubt,  but  we  regard  it 
sufficient  to  warrant  the  conclusion  at  which  the  jury  have 
arrived.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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John  Pfund  et  al.,  Appellants,  v.  Edward  Zimmer- 
man, Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

Where  it  appears  that  a  specific  sum  was  agreed  upon  as  a  rate  of  compen- 
sation for  services,  no  term  of  service  being  agreed  upon,  a  recovery  may 
be  had  at  the  rate  agreed  upon,  for  the  service  rendered. 

An  instruction  not  authorized  by  the  evidence,  which  is  designed  to  bring 
infamy  upon  a  party,  is  most  properly  refused. 

This  was  an  action  of  assumpsit  by  the  appellee  against  the 
appellants  to  recover  for  work  and  labor. 

The  declaration  contained  three  counts. 

First  count  avers,  that  on  January  18,  1858,  at,  etc.,  by  an 
agreement  between  the  parties,  the  appellants  employed  the 
appellee  as  a  salesman  in  their  business,  at  a  salary  of  $1,000 
per  annum,  with  an  additional  allowance  of  $1.50  per  day; 
that  the  appellee  performed  such  service  from  that  day  until 
May  1,  1859;  and  concludes  with  the  usual  breach  of  non- 
payment of  the  wages. 

The  second  count  is  like  the  first  substantially,  except  that 
the  expiration  of  the  service  is  not  stated. 

The  third  count  is  a  general  indebitatus  count. 

The  appellants  pleaded  non-assumpsit,  to  which  the  simili- 
ter was  added.  Also,  a  plea  of  set-off  in  the  usual  form,  for 
money  had  and  received  by  appellee  for  use  of  appellants. 

To  the  second  plea  the  appellee  ^replied  that  he  was  not 
indebted,  etc.,  to  which  the  appellants  added  their  similiter. 

The  cause  was  tried  by  a  jury,  before  Goodrich,  Judge. 

The  verdict  and  judgment  was  for  the  appellee,  for  $314.47. 

The  appellants  moved  for  a  new  trial,  which  was  overruled. 
An  appeal  was  prayed  and  granted. 

The  proof  showed  that  the  appellee  was  in  the  employment 
of  the  appellants  or  salesman,  cashier  and  book-keeper,  from 
January  18,  1858,  until  May  3,  1859. 

That  the  appellants  had  employed  appellee  in  the  capacity 
aforesaid,  at  an  annual  salary  of  $1,000,  with  an  additional 
allowance  of  $1.50  per  day  for  spending  money;  that  they 
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were  satisfied  with  the  appellee's  services;  that  the  only  fault 
found  against  him  was,  that  he  had  not  booked  some  of  the 
goods  sold;  that  the  appellee  left  the  employment  of  the  ap- 
pellants of  his  own  accord  and  without  their  knowledge. 

That  the  services  of  appellee  were  worth  $1,500  per  annum. 

It  appeared  that  it  was  a  custom  among  liquor  dealers  to 
allow  their  drummers  or  salesmen,  money  per  diem  to  treat 
customers  with;  that  the  appellants  were  wholesale  liquor 
dealers  in  Chicago;  that  the  appellee  was  faithful,  and  com- 
petent to  perform  his  said  employment. 

The  appellant  prayed  these  instructions,  viz.: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
Zimmerman  embezzled  or  appropriated,  during  the  period  in 
which  he  was  employed  by  the  defendants,  Plirmann  &  Pfund, 
moneys  belonging  to  them,  he  is  not  entitled  to  any  wages 
whatever. 

This  instruction  the  court  refused  to  give. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
during  his  employment,  embezzled  or  appropriated  more 
money  belonging  to  the  defendants  than  the  defendants  agreed 
to  pay  him,  they  will  find  a  verdict  for  the  defendants. 

Given. 

3.  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendants  have  paid  the  plaintiff,  and  that  the  plaintiff  em- 
bezzled or  appropriated,  of  their  moneys,  during  the  course  of 
his  employment,  more  money  than  his  salary  amounted  to  ac- 
cording to  the  contract  price,  they  will  find  for  the  defendants. 

Given. 

4.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  agreed  to  serve  the  defendants  by  the  year,  and  that 
he  left  prior  to  the  expiration  of  the  second  year,  without 
notice  to  his  employers,  without  a  discharge  from  them,  and 
without  their  consent,  then  and  in  that  event  the  plaintiff  can- 
not recover  for  more  than  the  first  year's  salary. 

This  instruction  the  court  modified  so  as  to  read  as  follows: 
That  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff  agreed  to  serve  the  defendents  by  the  year,  and  that  he 
left  prior  to  the  expiration  of  the  second  year,  without  reason- 
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able  notice  to  li is  employers,  without  a  discharge  from  them, 
and  without  their  consent,  then  and  in  that  event  the  plaintiff 
cannot  recover  for  more  than  the  first  year's  salary,  if  no  new 
contract  was  made.  But  if  the  jury  shall  believe,  from  the 
evidence,  that  the  contract  was,  that  plaintiff  was  to  serve  at 
the  rate  of  $1,000  per  year,  then  he  wili  be  entitled  to  recover 
for  all  the  time  he  served,  at  such  rate  as  you,  from  the  evi- 
dence, believe  he  is  entitled  to  recover. 

The  appellants  moved  for  a  new  trial,  which  was  overruled. 

The  errors  assigned  are: 

In  refusing  appellants'  instruction  numbered  one. 

In  modifying  appellants'  instruction  numbered  four. 

In  overruling  appellants'  motion  for  a  new  trial. 

R.   S.   Blackwell,  and  Gray,  Bushnell  &  Avert,    for 

Appellants. 

Scates,  McAllister  &  Jewett,  for  Appellee. 

Catox,  C.  J.  This  judgment  must  be  affirmed.  The  evi- 
dence in  this  case  does  not  show  a  hiring  for  any  specified 
time.  The  salary  of  $1,000  per  year,  as  testified  by  the  wit- 
ness, was  a  rate  of  compensation  for  the  time  for  which  the 
plaintiff  should  serve,  and  not  a  specification  of  any  particular 
term  of  service,  agreed  upon. 

The  first  instruction  asked  for  by  the  defendants  was  most 
properly  refused.  There  was  not  a  particle  of  evidence  tend- 
ing to  show  that  the  plaintiff  had  been  guilty  of  embezzle- 
ment, and  in  such  a  state  of  the  proof,  it  would  have  been 
highly  improper  for  the  court  to  have  given  an  instruction 
implying  that  there  was  evidence  tending  to  show  he  had 
committed  such  a  crime. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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The  Great  Western  Insurance  Company,  Plaintiff 
in  Error,  v.  James  H.  Rees,  who  sues  for  the  use 
etc.,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

In  an  action  brought  upon  an  instrument  of  writing  for  the  payment  of 
money  or  property,  or  the  perform  ince  of  covenants  or  conditions  to  an 
obligee  or  payee,  partial  or  total  failure  of  consideration  may  be  pleaded. 

The  case  of  Lane  v.  Sharp,  3  Scammon,  566,  explained  and  qualified. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
The  court  found  for  the  plaintiff  below,  defendant  in  error 
here. 

A.  "W.  Windett,  for  Plaintiff  in  Error. 

The  second  and  third  pleas  were  good  in  bar  of  the  action. 

The  facts  therein  pleaded  showed  a  failure  of  consideration; 
and,  being  fully  confessed  by  the  demurrer,  constituted  a  com- 
plete defense. 

It  was  competent  to  aver  a  different  and  additional  con- 
sideration from  that  alluded  to  in  the  written  agreement  sued 
upon.  Sidders  v.  Riley,  22  111.,  110,  111 ;  Marsh  v.  Bennett, 
22  111.,  313,  314;  Goodell  v.  Price,  2  Hill,  660,  662;  MeCrea 
v.  Purmort,  16  Wend.,  460;  Wallis  v.  Wcdlis,  4  Mass.,  135; 
Eollesv.  Beach,  2  K  J.  K.,  671;  9  Tanner  (Ind.,)  30,  35; 
13  Maine,  233;  7  Greenl.,  175;  4  Mass.,  680;  17  Mass.,  249; 
King  v.  Scammonden,  3  Term,  474. 

And  such  a  variance  between  the  consideration  alleged,  in 
the  special  counts  of  the  narr.,  and  the  actual  consideration 
proved,  or,  as  in  this  case,  offered  to  be  proved,  was  fatal  to 
the  plaintiff's  right  to  recover  in  this  action.  1  Greenl.  Ev., 
sees.  58-68. 

The  evidence  offered  in  recoupment  was  competent,  and  it 
should  have  been  allowed. 

The  demand  on  the  note  in  question,  and  the  grievance 
complained  of  by  the  defendant,  arose  out  of  the  same  sub- 
ject-matter, and  out  of  the  same  transaction,  and  were  proper 
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to  be  recouped  in  damages.  Stow  v.  Yarwood,  14  111.,  424 — 
427;  Steams  v.  Marsh,  4  Denio,  427;  Babcockv.  Trice,  18 
111.,  420. 

The  recital  in  the  written  agreement,  or  note,  sued  upon, 
did  not  relate  to  the  terms  or  stipulation  of  the  contract,  but 
only  to  a  historical  fact.  And  we  had  the  right  to  show  by 
parol  that  part  of  the  whole  transaction  which  related  to,, 
and  constituted,  the  actual  consideration.  Sidders  v.  Riley,. 
22  111.,  Ill;  Marsh  v.  Bennett,  22  111.,  314. 

The  errors  assigned  are: 

In  sustaining  the  demurrer  to  the  second  and  third  pleas,, 
filed  by  defendant  below,  and  in  rendering  judgment  for 
plaintiff  for  amount  stated. 

In  refusing  to  allow  defendant  to  prove  a  variance  of  con- 
sideration; in  refusing  to  allow  him  to  prove  failure  of  con- 
sideration. 

In  refusing  to  allow  defendant  to  prove  the  same  facts  in 
recoupment  of  plaintiff's  damage,  and  overruling  motion  for 
new  trial. 

Scammon,  McCagg  &  Fuller,  for  Defendant  in  Error. 

We  cite  the  following  cases,  as  showing  that  when  one  good 
consideration  is  named  in  an  instrument,  which  remains  in 
full  effect,  the  maker  cannot  set  up  other  considerations,  and 
allege  a  failure  of  them,  because  this  would  be  to  vary  the 
terms  of  the  written  instrument:  Schermerhom  v.  Yander- 
heyden,  1  Johns.,  139;  Winchell  v.  Latham,  6  Cow.,  689,  top;. 
Maigley  v.  Hauer,  7  Johns.,  341 ;  Preston  v.  Merceau,  2  Wm. 
Black.,  1249;  Lane  v.  Sharp,  2  Scam.,  567;  Penny  v.  Graves, 
12  111.,  288;  Farrarv.  TLinchetal.,  20  111.,  646;'  Walters  v.. 
Smith,  23  111.,  342;  Harlow  v.  Boswell,  15  111.,  56. 

Breese,  J.  This  was  an  action  of  assumpsit  brought  in 
the  Superior  Court  of  Chicago,  on  the  following  instrument 
in  writing: 

$625.25.  Chicago,  March  18, 1858. 

For  value  received,  the  Great  Western  Insurance  Company  promise   to 
pay  to  the  order  of  James  H.  Rees,  six  hundred  and  fifty-six  25-100  dollars,  as 
18— 29th  III. 
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follows:  Eigthteen  25-100  dollars  on  the  first  of  May, next,  and  thirty-seven  50- 
100  dollars  quarterly  thereafter  on  the  first  days  of  August,  November,  Febru- 
ary and  May  of  each  year,  until  the  first  day  of  August,  1862,  this  being  for  the 
sale  of  the  lease  of  office  No.  148  (east  half)  South  Water  street;  and  in  case 
of  loss  of  the  building  b}^  fire,  the  sum  accruing  hereon  to  terminate  there- 
from; payable  at  the  office  of  the  Exchange  Bank,  Chicago,  Illinois. 

TAMES  H.  REES,  Prest. 
H.  W.  Zimmerman,  G.W.  Ins.  Go. 

Secy.  G.  W.  Ins.  Go. 

To  the  declaration  the  defendant  below  filed,  besides  the 
general  issue,  two  special  pleas,  to  which  demurrers  were  sus- 
tained. 

The  first  special  plea  is  clearly  bad,  as  it  purports  to  answer 
the  whole  declaration,  and  is,  in  fact,  but  an  answer  to  part. 

The  second  special  plea  is  in  these  words: 

u  Actio  non,  etc.  Because  as  to  $600  of  the  sum  named  in 
said  note  or  contract  in  writing,  mentioned  in  said  narr.,  the 
whole  and  sole  consideration  therefor  was  the  pretended  sale 
by  the  Garden  City  Insurance  Company  to  defendants,  of  the 
good  will  and  right  of  said  Garden  City  Insurance  Company, 
in  their  business  as  an  insurance  company,  and  in  their  list  of 
risks  and  the  right  to  succeed  them  therein,  and  possess  and 
enjoy  the  same,  and  to  that  end  to  have  and  use  the  said  list 
of  risks,  which  was  then  worth  $600,  and  which  said  Garden 
City  Insurance  Company  then  and  there  agreed  with  defend- 
ants that  they  should  have,  possess,  and  enjoy,  without  let  or 
hindrance  by  or  on  part  of  said  Garden  City  Insurance  Com- 
pany, its  servants,  officers  or  others.  In  sole  consideration 
whereof,  the  said  note  or  contract  in  writing  of  said  $600 
thereof,  was  made  and  given  by  defendants  to  said  Garden 
City  Insurance  Company.  Yet,  that  after  defendants  made 
and  gave  said  note  or  contract  in  writing  to  said  Garden  City 
Insurance  Company,  the  said  company  wrongfully,  and  with- 
out just  cause,  refused  to  allow  or  permit  the  defendants  to 
have  possession  of  or  enjoy  the  said  good  will  in  their  said 
business,  or  to  have,  or  use  the  said  list  of  risks,  or  to  succeed 
them  in  their  said  business,  but  wrongfully  and  without  cause, 
interrupted  and  disturbed  and  prevented  defendants  in  their 
possession,  use  and  enjoyment  thereof,  so  that  defendants  were 
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thereby  wholly  deprived  of  and  lost  the  same,  and  the  whole 
value  and  profit  thereof.  That  in  consequence  thereof,  the 
consideration  of  said  note  or  contract,  to  the  extent  of  $600, 
failed  and  was  wholly  lost  to  defendants,  solely  by  the  wrong- 
ful acts  of  said  Garden  City  Insurance  Company,  and  their 
violation  of  their  said  agreement,  of  all  which  matters  Had- 
dock had  actual  notice  before  receiving  said  note." 

This  plea,  in  form,  is  a  good  plea,  and  is  good  in  substance 
also.  It  is  not  obnoxious  to  any  of  the  objections  urged 
against  it,  and  is  allowed  by  section  10,  chap.  73,  title  "  Nego- 
tiable Instruments."  That  section  provides,  among  other 
things,  "  if  the  consideration  upon  which  such  note,  bond, 
bill,  or  instrument  in  writing  was  made  or  entered  into,  has 
wholly  or  in  part  failed,  it  shall  be  lawTful  for  the  defendant  or 
defendants  against  whom  such  action  shall  have  been  com- 
menced by  such  obligee  or  payee,  to  plead  such  want  of  con- 
sideration, or  that  the  consideration  has  wholly  or  in  part 
failed;  and  if  it  shall  appear  that  any  such  note,  etc.,  was 
made  or  entered  into  without  a  good  or  valuable  consideration, 
or  that  the  consideration  has  wholly  failed,  the  verdict  shall 
be  for  the  defendant;  and  if  it  shall  appear  that  the  consider- 
ation has  failed  in  part,  the  plaintiff  shall  recover  according 
to  the  equity  of  the  case."     (Scates'  Comp.  292.) 

It  has  been  uniformly  held  by  this  court,  under  such  a  plea, 
that  the  consideration  of  the  note  must  of  necessity  be  inquired 
into — it  must  be  known  what  it  really  was,  in  order  to  see  if 
the  facts  proved  amount  to  a  failure  of  consideration,  either 
partial  or  total.  The  door  is  necessarily  thrown  wide  oj>en  to 
disclose  the  whole  truth  about  the  consideration.  A  note  may 
express  on  its  face  to  be  for  value  received,  yet  under  this 
statute,  who  will  deny  that  the  maker  may  contradict  it,  by 
showing  it  was  in  fact  given  without  consideration,  without 
value  received.  Suppose  a  note  recites  that  it  is  given  for  a 
horse,  or  any  other  article  of  property,  delivered  the  maker, 
he  may  plead  and  prove,  by  way  of  failure  of  consideration, 
that  the  payee  refused  to  let  him  have  the  horse — that,  in  fact, 
the  property  never  was  delivered ;  and  so  in  the  great  multi- 
tude of  cases  which  constantly  occur,  the  party  charged  may, 
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under  this  statute,  contradict  the  note  as  to  the  consideration 
for  which  it  was  given,  otherwise  the  statute  would  be  useless 
and  unmeaning.  In  fact,  our  statute,  to  give  it  effect,  makes 
such  cases  an  exception  to  the  general  rule,  that  you  may  not, 
by  parol,  vary  the  terms  of  a  written  instrument. 

In  this  view,  it  was  competent  to  the  defendant  to  plead 
and  prove,  under  the  second  special  plea,  that  the  note  sued 
on  was  given,  not  for  the  sale  of  the  lease  of  office  No.  148, 
but  for  the  good  will  and  right  of  the  Garden  City  Insurance 
Company,  in  their  business  as  an  insurance  company,  and  in 
their  list  of  risks,  and  the  right  to  succeed  them  therein,  and 
to  possess  and  enjoy  the  same,  and  to  that  end,  to  have  and 
use  their  list  of  risks.  If  these  were  wortli  six  hundred  dol- 
lars, or  any  other  sum,  and  were  the  true  consideration  of  the 
note,  and  were  not  made  over  to  him,  the  defendant  was  enti- 
tled to  a  reduction  to  that  extent,  in  the  recovery  against  him. 
It  is  impossible  that  this  statute  can  be  made  effective  in  any 
other  way  than  by  receiving  such  proofs;  and  in  receiving 
them,  the  old  rule,  that  written  contracts  cannot  be  varied  by 
parol,  becomes,  in  all  such  cases,  ineffective. 

The  ruling  of  this  court,  therefore,  in  Lane  v.  Sharp,  3 
Scam.,  566,  and  in  all  subsequent  cases  founded  upon  that,  is 
to  be  considered  as  having  no  application  to  a  case  where  no 
consideration,  or  a  partial  or  total  failure  of  consideration,  is 
properly  pleaded  in  an  action  brought  upon  an  instrument  of 
writing  for  the  payment  of  money  or  property,  or  the  perfor- 
mance of  covenants  or  conditions  to  an  obligee  or  payee. 

We  must  give  effect  to  the  statute,  and  that  can  only  be 
done  by  opening  wide  the  door  of  inquiry  as  to  the  real  con- 
sideration for  which  such  notes  and  instruments  were,  in  fact, 
given.  The  demurrer  should  have  been  overruled  to  the 
second  special  plea.  The  judgment  upon  it,  in  favor  of  the 
plaintiff  below,  is  reversed,  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  reply  to  the  plea. 

Judgment  reversed. 
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Samuel    S.    Gardner,  Plaintiff  in  Error,   v.  Lyman 
Hall   et  al,  Defendants  in    Error. 

ERROR  TO  LASALLE. 

An  agreement  to  extend  the  time  of  payment  beyond  a  year,  provided  a 
mortgage  should  be  given,  will  not  defeat  a  mechanics'  lien,  if  the  mort- 
gage should  not  be  executed.  The  giving  of  the  mortgage  was  a  condition 
precedent. 

Where  there  are  several  defendants,  one  of  whom  is  not  served,  it  will  be 
held  that  an  appearance  by  solicitor  for  the  defendants,  will  be  limited  to 
those  only  who  have  been  served. 

The  plaintiff  in  error  filed  his  petition  in  the  court  below, 
to  enforce  a  mechanics'  lien,  on  a  contract  set  out  in  the  peti- 
tion, and  designated  as  "Exhibit  A."  The  contract  was  en- 
tered into  between  the  plaintiff  and  the  defendant,  Hall,  on 
the  9th  of  April,  1860,  and  by  the  terms  thereof  the  work 
was  to  be  completed  by  the  20th  of  July,  1860,  the  first  pay- 
ment to  be  made  two  months  after  the  time  fixed  for  the  com- 
pletion of  the  contract,  to  wit,  on -the  20th  of  September, 
I860,  and  twenty-five  dollars  per  month  until  the  first  of  Jan- 
uary, 1861,  when  (in  the  language  of  the  contract)  "the  whole 
sum  shall  be  due  and  payable  to  the  said  Gardner,  for  the 
labor  done  and  materials  furnished  at  the  rate  above  specified, 
with  ten  percent,  interest  from  the  twentieth  day  of  July, 
A.  D.  1860." 

The  contract  further  provides,  "that  if  the  said  Hall  shall 
give  a  mortgage  which  shall  be  a  first  lien  upon  the  premises, 
on  the  first  day  of  January,  A.  D.  1861,  to  the  said  Gardner, 
conditioned  to  pay  him  (the  said  Gardner)  at  the  rate  of  fifty 
dollars  per  month,  with  ten  per  cent,  interest  from  the  first 
day  of  January  next,  A.  D.  1861,  (the  first  payment  to  be  at 
the  said  time  of  giving  the  said  mortgage,)  until  the  whole 
remaining  sum  due  the  said  Gardner  on  the  first  day  of  Jan- 
uary next  under  the  contract  be  paid,  then  and  in  that  case 
said  Gardner  agrees  to  take  said  mortgage,  conditioned  as 
above,  with  notes  for  the  sums  and  due  at  the  times  respect- 
ively above  stated,  and  extend  the  times  of  payment  according 
thereto." 


278  OTTAWA, 


Gardner  v.  Hall  et  al. 


Appended  to  the  contract  is  an  admission  signed  by  Hall, 
of  an  accounting  between  the  parties  on  the  18th  of  August, 
1860,  npon  which  there  was  found  due  Gardner,  for  work 
done  by  him  according  to  the  contract,  $3,418.30. 

The  petition  further  avers,  that  Hall  did  not  give  Gardner  a 
mortgage  on  the  premises  mentioned  in  the  contract  on  the 
first  of  January,  1861,  which  should  be  a  first  lien  upon  the 
premises,  in  accordance  with  the  contract,  nor  did  he  offer  to 
do  so;  that  one-half  of  the  premises  were  heavily  incumbered, 
and  that  Hall  could  not  give  Gardner  a  mortgage  upon  the 
premises  that  would  be  a  first  lien  thereon;  that  Hall  had 
been  often  requested  to  do  so,  but  had  wholly  neglected  and 
refused  so  to  do,  etc. 

To  this  petition  the  defendant,  Hall,  filed  a  demurrer,  as- 
signing the  following  special  cause:  "  That  from  the  said 
petition  itself  it  appears  that  from  the  terms  of  said  contract, 
provision  was  made  for  extending  the  time  for  the  payment 
for  the  work  under  said  contract  beyond  the  period  of  one 
year  from  the  time  stipulated  for  the  completion  thereof." 

This  demurrer  was  sustained  by  the  court,  and  judgment 
rendered  against  the  plaintiff,  and  in  favor  of  the  defendant, 
for  costs.  The  decision  of  the  court  in  sustaining  the  demur- 
rer and  rendering  judgment,  is  now  assigned  for  error. 

O.  C.  Gray,  G.  S.  Eldredge,  and  E.  T.  Bull,  for  Plain- 
tiff in   Error. 

D  L.  Hough,  for  Defendants  in  Error. 

Caton,  C.  J.  The  supplemental  agreement  indorsed  on 
the  back  of  the  contract  on  which  this  suit  is  founded,  did 
not  extend  the  time  of  payment  beyond  the  year.  It  was  a 
conditional  agreement  to  extend  the  time  of  payment.  It  was 
an  agreement  purely  executory.  Until  the  mortgage  should 
be  executed  as  provided  therein,  all  the  obligations  of  the 
principal  agreement,  including  the  times  of  payment,  remained 
in  full  force.  The  mortgage  never  was  given.  The  contin- 
gency upon  which  the  extension  of  the  time  depended,  never 
happened.     Had   the  mortgage  been  given   as  agreed,    that 
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would,  of  itself,  have  destroyed  the  mechanic's  lien,  which 
may  be  done  as  effectually  by  the  taking  of  other  security  as 
by  an  extension  of  the  time  of  payment  beyond  the  year. 
Then  why  not  say,  with  the  same  propriety,  that  an  agreement 
was  made  to  give  other  security,  and  therefore  the  lien  was 
destroyed?  The  answer  to  the  one  objection  is  the  same  as  to 
the  other.  An  agreement  was  made  to  give  a  mortgage  which 
would  have  destroyed  the  lien,  but  no  mortgage  was  given, 
and  hence  the  lien  remained.  So  was  an  agreement  made  to 
extend  the  time  of  payment,  which  would  destroy  the  lien, 
upon  the  execution  of  the  mortgage.  But  the  mortgage  was 
never  executed,  and  hence  the  time  was  never  extended  and 
the  lien  never  waived  thereby. 

There  were  four  defendants  to  the  bill,  three  of  whom  were 
served.  One  defendant  filed  a  demurrer.  In  the  final  order 
sustaining  the  demurrer  and  dismissing  the  bill,  the  clerk 
says,  the  defendants  appeared;  and  it  is  now  suggested  that 
the  appearance  of  the  defendant  not  served  was  thereby  en- 
tered, and  as  he  is  since  dead,  we  cannot  reverse  the  decree 
till  his  representatives  are  made  parties.  The  simple  answer 
to  that  is,  that  the  appearance  of  the  defendants,  by  their  soli- 
citors, will  be  referred  to  those  only  who  had  been  served. 
This  we  have  decided  on  several  occasions. 

The  decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


Harriet  A.    Murphy,    Plaintiff    in    Error,  v.  The 
City  of  Chicago,  Defendant  in  Error. 

ERROR  TO  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  city  is  not  liable  for  damages  resulting  from  the  proper  exercise  of 
authority  in  permitting  railroad  tracks  to  be  laid  in  the  streets,  or  in  rais- 
ing the  grade  of  streets.  Unless  the  authorities  of  a  city  exceed  their 
power  in  this  regard  there  is  no  liability. 

The  habendum  clause  of  a  deed  conveying  land  to  be  used  as  a  street,  does 
not  limit  the  power  of  the  authorities ;  their  control  over  such  a  street,  in 
reference  to  grades  and  the  laying  of  railroad  tracks,  is  the  same  as  over 
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streets  dedicated  generally.     They  may  do  anything  with  such  a  street 
which  is  not  incompatible  with  the  ends  for  which  streets  are  established. 
It  is  a  legitimate  use  of  a  street  or  highway  to  allow  a  railroad  track  to  be 
laid  in  it. 

This  is  a  special  action  on  the  case  against  the  city  of 
Chicago  for  an  alleged  breach  of  duty  arising,  as  appellant 
claims,  out  of  contract  between  the  parties,  the  subversion  by 
defendant  of  plaintiff's  easement,  in  West  Water  street,  Chi- 
cago, and  special  damage  to  her  property  abutting  upon  said 
street. 

The  case  made  by  the  declaration  to  which  the  Superior 
Court  sustained  a  demurrer,  is  this:  Randolph  and  Lake 
streets  are  parallel  east  and  west  streets  of  said  city,  crossing 
the  south  branch  of  Chicago  river,  and  important  thorough- 
fares. Block  twenty-nine  lies  between  them,  immediately 
west  of  said  south  branch.  The  block  is  divided  into  two 
tiers  of  lots  by  an  alley,  the  eastern  tier  of  which  fronts  on 
the"  river.  Lot  9,  block  29,  which  the  plaintiff  owns,  is  in 
said  eastern  tier,  and  lies  next  adjoining  Randolph  street. 
Prior  to  1856,  West  Water  street  extended  from  Randolph  to 
Lake  street,  across  said  block,  was  located  east  of  the  east  line 
of  the  present  West  Water  street,  and  consequently  nearer 
the  river,  but  leaving  a  strip  of  land  between  it  and  the  river. 
That  the  property  owners,  in  said  eastern  tier  of  lots,  claimed 
so  much  of  said  strip  as  lay  in  front  of  their  respective  lots, 
as  wharfing  privilege,  but  which  the  defendant  also  claimed. 
That  disputes  arose  respecting  the  same,  to  adjust  which,  the 
defendant  tendered  to  the  property  owners  certain  proposi- 
tions for  compromise,  which  were,  briefly,  that  the  city  would 
vacate  old  West  Water  street,  lay  out  a  new  street,  the  east 
line  of  which  should  be  about  where  the  west  line  of  the  old 
street  was,  and  the  whole  width  of  such  new  street  to  be  taken 
off  the  east  end  of-  said  eastern  tier  of  lots,  including  the 
plaintiff's;  that  each  owner  should  pay  a  certain  sum  to  the 
city,  and  then  the  property  owners  convey  to  the  city  the  site 
of  the  new  street,  and  the  city,  in  exchange  therefor,  convey 
so  much  of  the  old  street  and  said  strip  as  lay  in  front  of  their 
respective  lots.     On  the  6th  of  May,  1856,  the  plaintiff  being 
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the  owner  of  said  lot  nine,  completed  the  compromise  on  her 
part  with  the  defendant,  and  the  parties  made  mutual  convey- 
ances as  aforesaid,  in  one  instrument;  she  conveying  to  the 
city  that  part  of  lot  nine,  taken  for  the  new  street,  and  the 
city,  for  the  consideration  of  the  premises  and  $2,200  paid  by 
plaintiff,  conveying  to  her  so  much  of  the  old  street  and  said 
strip  as  lay  in  front  of  her  lot,  and  between  the  east  line  of 
the  new  street  and  the  river,  in  exchange  therefor. 

That  in  plaintiffs  conveyance  of  said  portion  of  her  lot  to 
be  taken  for  the  new  street,  it  was  stated,  declared  and  pro- 
vided, that  the  city  of  Chicago  was  to  have  and  to  hold  the 
said  premises,  as  and  for  a  public  street  or  highway  in  said 
city,  to  be  used  as  such,  and  for  no  other  use,  object  or  pur- 
pose whatsoever. 

Which  conveyance,  the  defendant  accepted,  and  the  deed 
was  recorded,  and  the  right  to  the  free,  unobstructed  use  of 
said  new  street  became  and  was  appurtenant  to  plaintiff's 
said  premises.  The  plaintiff  took  possession  of  the  premises 
conveyed  to  her  by  the  city,  and  erected  upon  them,  and  on 
said  lot,  nine  valuable  buildings  and  improvements,  abutting 
upon  said  new  street;  that  the  property  became  readily  avail- 
able and  very  valuable  for  rental  purposes.  That  the  chief 
value  consisted  in  the  use  of  said  new  street.  That  there  was 
an  easy  and  convenient  access  to  said  new  street  and  her 
premises  from  Lake  and  Randolph  streets,  by  the  intersection 
of  the  new  street  therewith,  and  that  there  were  no  other 
means  of  access  to  the  same,  but  by  said  connections  with 
Randolph  and  Lake  streets,  and  that  they  were  indispensable 
to  the  enjoyment  of  said  premises.  That  it  became  and  was 
the  duty  of  the  defendant  to  preserve  and  keep  the  said  new 
street  free  from  all  uses,  except  those  of  a  street  or  highway, 
and  to  keep  the  same  open  and  unobstructed,  and  to  permit 
the  plaintiff  to  enjoy  the  use  of  said  street,  as  and  for  a  public 
highway  and  street  of  said  city.  That  said  defendant,  well 
knowing  the  premises,  and  not  regarding  its  duty  in  the 
premises,  but  fraudulently  intending  to  injure  the  plaintiff  in 
this  behalf,  and,  for  the  benefit  and  purposes  of  certain  rail- 
road companies,  and  not  for  its  own  benefit  or  purposes,  on,  to 
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wit,  the  16th  day  of  August,  185S,  wrongfully,  unlawfully, 
and  unjustly  passed  a  certain  pretended  ordinance,  entitled 
"An  ordinance  to  allow  a  connection  between  the  Pittsburgh, 
Fort  Wayne  and  Chicago,  and  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad  Companies,  and  such  other  railroad 
companies  as  may  unite  with  them."  Whereby  the  said 
railroad  companies  were  authorized  to  lay  down  and  use  a 
railroad  track  in,  upon  and  along  said  new  West  Water  street, 
and  to  cross  said  Randolph  and  Lake  streets,  and  tunnel  the 
said  last  mentioned  streets,  and  carry  said  last  named  respec- 
tive streets  over  the  said  railway,  and  over  said  West  Water 
street,  and  use  the  same  for  said  purposes  for  an  unlimited 
time.  That  afterwards,  on  the  1st  day  of  November,  A.  D. 
1860,  without  the  consent,  and  against  the  will  of  plaintiff, 
the  Chicago  and  Northwestern  Railway  Company,  under  said 
pretended  ordinance,  entered  into  and  upon  said  new  street, 
and  the  portion  thereof  conveyed  by  plaintiff  to  defendant, 
and  dug  uj)  the  same,  laid  down  railroad  tracks,  and  the  said 
street,  between  Randolph  and  Lake  streets,  dug  up  and  exca- 
vated, threw  down  thereon  divers  large  quantities  of  dirt, 
stones,  timber,  and  laid  thereon  divers  railways,  and  entered 
in  and  upon  Randolph  and  Lake  streets,  at  their  respective 
points  of  intersection  with  said  new  West  Water  street,  and 
built  permanent  walls  and  embankments  upon  the  surface  of 
West  Water  street,  at  said  points,  twenty-three  feet  high,  and 
all  which,  the  defendant  permits  and  suffers  said  company  to 
keep  and  maintain.  That  by  reason  of  the  premises,  all 
access  from  Lake  or  Randolph  street  to  and  wTith  said  newr 
street  (except  down  a  long  flight  of  stairs),  was  and  is  entirely 
cut  off,  and  the  plaintiff's  use  of  said  new  street  wholly  cut 
off  and  destroyed,  and  said  street  wholly  and  effectually 
closed  up  for  all  purposes,  except  those  of  said  railroad  com- 
pany. That  thereby  plaintiff's  said  premises  are  made  wholly 
untenantable  and  largely  diminished  in  value. 

Scates,  McAllister  &  Jewett,  for  Plaintiff  in  Error. 

To  allow  a  street,  in  a  city  or  a  village,  to  be  used  as  a  rail- 
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road  track,  either  upon  its  natural  surface,  or  by  tunneling 
is  not  a  misappropriation  of  it,  provided  such  use  does  not 
interfere  with  the  free  and  unobstructed  use  of  it  by  the  pub- 
lic, as  a  highway  for  passage  and  repassage.  Pierce  on  Rail- 
roads, 180;  Willard's  Equity  Jurisprudence,  sees.  402,  406; 
9  Ind.,  469;  11  Barbour,  450;  Redfield  on  Railways,  p.  520, 
sec.  226. 

If  the  city  of  Chicago,  the  defendant,  had  the  legal  ca- 
pacity to  make  the  compromise  set  out  in  the  declaration, 
then  it  was  bound  by  the  conditions  of  the  conveyance  there- 
under made,  precisely  like  an  individual  or  private  corpo- 
ration. 

The  defendant  claimed  the  ownership  of  the  land  conveyed 
to  plaintiff,  abutting  on  the  new  street;  and,  in  making  the 
compromise,  taking  the  conveyance  from  the  plaintiff,  with 
the  conditions,  as  to  the  use  of  the  land  conveyed — in  grant- 
ing to  plaintiff,  in  exchange  therefor,  the  land  lying  between 
the  east  line  of  the  new  street  and  the  river,  and  putting  such 
deed  on  record,  the  city  of  Chicago  is  to  be  regarded  as 
acting  in  its  character  of  a  private  corporation,  and  not  in  its 
public,  political  or  municipal  character,  and  is  bound  by  the 
same  obligations  and  duties  which  would  attach  to  an  indi- 
vidual, under  the  same  circumstances.  Bailey  v.  The  Mayor, 
etc.,  of  New  York,  3  Hill,  531,  and  cases  cited;  Brown  v. 
The  Mayor,  etc.,  of  New  York,  3  Barb.,  254;  Penn.  State  R., 
174;  15  Barb.,  212. 

It  is  urged  on.  behalf  of  the  defendant  in  error,  that  the 
qualification,  in  the  deed,  of  the  site  of  the  street,  by  plaintiff 
to  defendant,  as  to  the  uses  to  which  it  was  limited,  can  make 
no  difference  as  to  defendant's  liability  in  devoting  the  same 
to  other  uses,  and  to  the  exclusion  of  the  plaintiff  and  the 
public,  because,  if  plaintiff  had  merely  made  and  recorded  a 
plat  representing  the  same  parcel  as  a  street,  the  city  would 
be  subject  to  the  same  limitations  as  to  use. 

To  this  we  say  that  it  is  unquestionably  true,  that  in  case  of 
dedication  by  platting,  the  city  would  take  the  title  to  the 
street,  as  trustee  for  the  uses  of  the  public.  So  here  by 
making  the  deed,  as  described  by  plaintiff,  and  the  acceptance 
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by  defendant,  both  parties  unite  in  dedicating  the  site  of  the 
street  to  the  public  use.  19  Wend.,  130;  12  111.,  3S;  7  Ohio, 
354;  6  Peters,  437,  507;  8  Dana,  289. 

The  court  will  therefore  infer,  that  keeping  the  street  open, 
and  thus  securing  to  plaintiff  a  perpetual  access  to  her  prem- 
ises, was  strictly  within  the  intention  of  the  parties,  in  making 
and  accepting  the  qualified  grant  set  out,  and  such  right  of 
easement  became  and  was  appurtenant  to  her  premises,  and 
that  therefore  a  covenant  on  the  part  of  defendant  is  im- 
plied, that  plaintiff  "  should  have  an  easement  or  right  of  wTay 
in  the  street,  to  the  full  extent  of  its  dimensions."  Matter  of 
Lewis  street,  2  Wend.,  472;  8  Wend.,  98;  12  La.  Annual  R, 
541;  1  Hill,  189;  7  Porter  (Ind.)  42;  15  Wend.,  561. 

That  the  defendant  is  a  corporation  which  necessarily  acts 
in  two  different  capacities.  When  it  makes  ordinances  or 
regulations  respecting  the  public  health  or  safety,  then  it  exer- 
cises legislative  powers,  and  acts  in  the  capacity  of  a  political 
corporation;  but  when  it  deals  with  private  persons,  in  respect 
to  its  own  real  estate,  then  it  is  to  be  regarded  as  acting  as  a 
private  company,  and  subject  to  the  same  obligations  and 
duties  as  the  private  citizen.  Bank  of  U.  S.  v.  The  Planters' 
Bank  of  Georgia,  9  Wheat.,  904;  Bailey  v.  Mayor,  etc.,  New 
York,  3  Hill,  531,  and  cases  there  cited;  Broivn  v.  Mayor 
etc.,  New  York,  3  Barb.,  257. 

But  we  not  suppose  that  the  fact  that  the  purpresture  of  the 
street  complained  of,  was  committed  under  a  pretended  ordi- 
nance, can  make  any  sort  of  difference  in  this  case.  The  city 
authorities  cannot  license  a  private  nuisance.  Municipal  cor- 
porations have  been  held  liable  for  erecting  or  suffering  the 
continuance  of  a  nuisance  in  the  streets,  whereby  special  dam- 
ages have  been  sustained.     15  Barb.,  212;  2  Barb.,  577. 

The  law  charges  upon  the  defendent  the  duty  of  preserving 
the  streets  in  repair  and  preventing  encroachmeuts,  for  a 
breach  of  which  duty  it  is  liable  in  an  action  on  the  case. 
Henry  v.  The  Mayor  of  Lynn,  Regis.  15,  Com.  Law  R.,486; 
James  v.  San  Francisco,  6  Cal.,  528;  Huston  v.  City  of  New 
York,  5  Sandf.,  289;  Rhodes  v.  City  of  Cleveland,  10  Ohio? 
160;  People  v.   City    of  Albany,  11  Wend.,  539;   Rochester 
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White  Lead  Co.  v.  City  of  Rochester,  3  Comst.,  463;  Pitts- 
burgh v.  Green,  22  Peim.,  54;  Bond  v.  Hilton,  Busbee  N.  C. 
Law  E.5  308. 

Neither  is  it  any  objection  to  this  action,  that  the  duty 
arises  out  of  covenant.  Gongor  v.  Bock  Island  B.  B.  Co., 
15  111.,  366. 

B.  F.  Ayer,  for  The  City. 

The  railroad  companies  mentioned  in  the  declaration,  were 
authorized  by  law  to  bring  their  roads  to  Chicago,  and  to  run 
into  the  city;  and  by  virtue  of  the  general  railway  act  of 
1849,  (Scates'  Statutes,  p.  942,)  were  also  empowered  to  inter- 
sect with  each  other  and  connect  their  tracts. 

By  the  city  Charter  of  Chicago,  the  Common  Council  have 
the  exclusive  power,  regulation  and  control  over  the  streets 
and  alleys  of  the  city,  and  authority  to  direct  and  control  the 
location  of  railroad  tracks. 

The  fee  simple  title  to  the  streets  is  also  vested  in  the  cor- 
poration. In  this  case  the  plaintiff  has  conveyed  by  deed, 
and  for  any  injury  to  the  street,  the  corporation  alone  can 
seek  redress.  Canal  Trustees  v.  Haven,  11  111.,  554;  Hunter 
v.  Middleton,  13  111.,  54;  Manly  v.  Gibson,  13  III,  308. 

Under  these  circumstances,  the  city  had  full  power  and 
authority  to  grant  permission  to  the  railway  companies  to 
locate  a  track  in  front  of  the  plaintiff's  premises,  and  she  is 
entitled  to  no  damages  or  compensation  for  such  use  of  the 
street.  Moses  v.  Pittsburgh,  Ft.  Wayne  and  Chicayo  B.  B. 
Co.,  21  111.,  516. 

This  subject  has  been  carefully  considered  by  this  court  in 
the  case  cited,  after  a  full  review  of  the  recent  cases  in  New 
York  and  elsewhere.  It  is  therefore  unnecessary  to  multiply 
authorities  on  this  point.  See  also  Chicago  v.  Evans,  24  111., 
52. 

The  city  charter  of  Chicago  provides  that  the  Common 
Council  shall  have  power  "  to  exclusively  control,  regulate, 
repair,  amend  and  clear  the  streets  and  alleys,  bridges,  side 
and  cross   walks,    and  open,  widen,    straighten    and  vacate 
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streets  and  alleys,  and  put  drains  and  sewers  therein."     Char- 
ter of  1851,  chap.  4,  sees.  4,  54. 

The  Common  Council  have  power  to  change  the  grade  of 
a  street  after  it  has  been  established;  they  are  the  judges  of 
the  necessity  of  such  an  alteration;  and  the  owner  of  prop- 
erty situated  upon  the  street  is  not  entitled  to  compensation 
for  consequential  damage  to  his  property,  or  for  an  alleged 
obstruction  of  his  right  of  way,  occasioned  by  such  change  of 
grade.  Waddell  v.  The  Mayor,  8  Barb.,  95;  4  Durn.  &East, 
794;  2  Barn.  &  Cres.,  703;  4  Comst,  195;  1  Den.,  595;  26 
Barb.,  133;  15  Missouri,  651;  27  Miss.,  397;  St.  Louis  v. 
Gurno,  12  Mo.,  414;  Graves  v.  Otis,  2  Hill,  466;  GoszUr  v. 
Georgetown,  6  Wheat.,  593;  Henry  v.  Bridge  Co.,  8  Watts  & 
Serg.,  85. 

Caton,  C.  J.  After  all,  the  whole  of  this  case  is  resolved 
into  this  simple  inquiry,  whether  the  Common  Council  has  ex- 
ceeded its  legitimate  authority,  in  allowing  the  railroad  track 
to  be  laid  in  Water  street,  and  in  raising  the  grade  of  Ran- 
dolph street  so  as  to  pass  over  Water  street.  If  it  has  not,  the 
law  is  too  well  settled  to  admit  of  dispute  at  this  day,  that  the 
city  is  not  liable  for  damages  resulting  from  the  exercise  of 
such  lawful  authority. 

We  have  no*  doubt  that  the  habendum  clause  of  the  deed, 
by  which  the  plaintiff  conveyed  a  portion  of  Water  street  to 
the  city,  for  the  purposes  of  a  street,  and  none  other,  restricts 
the  use  of  the  premises  to  that  of  a  street  alone.  But  they 
have  no  right  to  use  any  of  the  other  streets  of  the  city,  for 
purposes  other  than  those  of  streets.  Their  power  over  this, 
is  the  same  as  over  any  other  street — neither  more  nor  less. 
Then  the  question  recurs,  what  is  the  legitimate  use  of  the 
street  by  the  Common  Council?  That,  too,  is  well  settled.  It 
is  the  settled  law  of  this  court,  as  well  as  in  most  of  the  other 
States  of  this  Union,  that  it  is  a  legitimate  use  of  a  street  or 
highway,  to  allow  a  railroad  track  to  be  laid  down  in  it,  and 
for  doing  so,  the  city  is  not  liable  for  any  damages  which  may 
accrue  to  individuals.  Cases  are  constantly  occurring  where 
individuals  are  incommoded,  and  thus  really  damaged,  in  this 
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way,  for  which  the  law  can  afford  no  remedy,  Sometimes 
portions  of  a  street  are  occupied  by  building  materials,  to  the 
great  inconvenience  of  a  neighbor,  but  he  must  submit  to  it 
from  necessity,  and  without  compensation. 

So,  too,  of  the  complaint  that  the  grade  of  Randolph  street 
has  been  raised  at  the  crossing  of  Water  street,  so  as  to  pre- 
clude passage  from  one  to  the  other  except  by  a  flight  of  stairs. 
The  grade  of  streets  is  within  the  exclusive  control  of  the 
Common  Council,  and  the  law  is  well  settled  that  individuals 
who  are  discommoded  thereby  must  submit,  without  compen- 
sation, to  such  improvements  for  the  general  good.  The  grade 
of  the  streets  in  a  large  portion  of  this  very  city,  has  been  so 
raised  as  to  compel  proprietors  to  raise  their  buildings  at  a 
very  great  expense;  but  we  have  decided  following  a  rule 
well  settled  elsewhere,  that  the  city  may  do  this  without  com- 
pensation to  the  owners  of  property  upon  the  street.  It 
seems  to  us  that  all  the  principles  involved  in  this  case,  have 
been  long  and  well  settled,  and  we  can  have  no  difficulty  in 
arriving  at  a  satisfactory  conclusion.  Indeed,  tit  is  impossible 
to  arrive  at  but  one  conclusion,  without  overturning  principles 
of  law  long  settled  and  well  established. 

We  must  affirm  the  judgment. 

Judgment  affirmed. 


Peter  Kelly,  Plaintiff  in  Error,  v.  The  People  of 
the  State  of  Illinois,  on  Complaint  of  Ann  M. 
Pride,  Defendants  in  Error. 

ERROR  TO  PEORIA. 

Tt  is  for  the  court  to  decide  upon  the  competency  of  a  witness,  and  for  the 
jury  to  determine  what  credibility  shall  be  given  to  his  testimony. 

The  law  of  1861,  which  repealed  the  penalty  for  bastardy,  provided  by  the 
Revised  Statutes  of  1845,  did  not  apply  to  cases  where  the  issue  had  been 
made  up  under  the  latter  statute;  and  the  law  of  1859  was  designed  to  save 
the  penalty  in  such  cases. 

The  annuity  allowed  for  the  support  of  the  bastard  may  commence  from  its 
birth. 

A  case  of  bastardy  may  properly  be  tried  at  a  criminal  term. 
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On  the  3rd  day  of  August,  A.  D.  1860,  Ann  M.  Pride  com- 
plained of  Peter  Kelly,  before  a  justice  of  the  peace,  for  being 
the  father  of  a  child  of  which  she  was  delivered  about  the  26th 
of  May,  1860. 

Kelly  was  arrested  and  gave  bonds  to  appear  at  the  Circuit 
Court  for  trial. 

At  the  June  term,  1861,  being  a  criminal  term  of  said 
court,  Kelly  appeared,  and  his  counsel  then  and  there  objected 
to  the  court  taking  cognizance  of,  or  of  proceeding  to  try  said 
cause,  at  said  term,  for  want  of  jurisdiction.  The  court  over- 
ruled the  objection,  and  ordered  the  trial  to  proceed,  and  the 
defendant  excepted,  etc. 

An  issue  was  formed  and  a  trial  had  before  a  jury,  as  to 
whether  the  defendant  was  the  father  of  the  child;  the  jury 
found  against  the  defendant. 

A  motion  was  made  by  defendant  for  a  new  trial,  and  in 
arrest  of  judgment  for  the  following  reasons: 

Because  the  complaint  is  insufficient. 

Because  the  verdict  is  against  law  and  evidence,  and  the 
instructions  of  the  court. 

Because  the  court  had  not  authority  to  try  the  cause  at  a 
criminal  term. 

Because  the  court  misdirected  the  jury  in  matters  of  law,  at 
the  request  of  the  people. 

Because  there  is  no  existing  law  under  which  the  defendant 
can  have  judgment  passed  upon  him  on  this  verdict. 

The  court  overruled  the  motions,  and  ordered  the  defend- 
ant to  pay  for  the  support  of  the  child  until  it  should  arrive  at 
the  age  of  seven  years,  fifty  dollars  per  year,  commencing  on 
the  26th  of  May,  1860,  and  that  he  should  give  bond  to  pay 
the  same  quarter-yearly  to  the  judge  of  the  court  of  probate 
of  Peoria  county,  or  his  sucessor,  etc.,  as  provided  by  the  act 
of  March  3,  1845. 

The  defendant  prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed. 

The  following  errors  were  assigned: 

Trying  the  cause  at  a  criminal  term. 

Instructing  the  jury  as  requested  by  the  prosecution. 
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Overruling  defendant's  motion  for  a  new  trial. 
Entering  judgment  on  the  verdict  as  rendered  by  the  court. 
Entering  judgment   on  the   verdict  after  the  repeal  of  the 
law  punishing  the  offense. 

Overruling  the  demurrer  to  the  complaint. 

N .  II.  Purple,  for  Plaintiff  in  Error. 

Manning  &  McCulloch,  for  Defendants  in  Error. 

Oaton,  C.  J.  This  was  a  prosecution  for  bastardy  under 
onr  statute.  It  is  first  insisted  that  the  evidence  did  not  war- 
rant the  conviction,  for  the  reason,  that  the  prosecutrix  was 
not  a  competent  witness  by  reason  of  mental  imbecility,  and 
that  she  conld  not  comprehend  or  duly  appreciate  the  obliga- 
tions of  an  oath.  This  was  a  question  of  law  for  the  court  to 
decide,  and  we  think  it  was  correctly  determined.  That  the 
witness  was  of  weak  intellect  and  very  ignorant,  is  undoubt- 
edly true,  and  she  was  very  easily  confused  so  that  she  could 
not  readily  tell  what  she  did  know.  But  after  she  became 
more  composed,  and  npon  the  examination  by  the  court,  it 
became  very  clear,  that  she  possessed  sufficient  mind  and  a 
sufficient  knowledge  of  the  obligations  of  an  oath,  and  the 
legal  and  moral  consequences  resulting  from  its  violation,  to 
render  her  a  competent  witness.  When  admitted  as  compe- 
tent, it  was  for  the  jury  to  determine  to  what  credibility  she- 
was  entitled.  They  believed  her  statements,  and  in  this  we 
do  not  disagree  with  them.     The  verdict,  we  think,  was  right. 

Several  questions  of  law  are  presented,  which  will  be  con- 
sidered in  their  order.  Was  the  law  in  force  at  the  time  the 
offense  was  committed,  the  issues  formed  and  the  first  trial 
had,  so  far  as  this  case  is  concerned,  repealed  by  the  passage 
of  the  law  of  1861,  which  was  passed  previous  to  the  second 
trial?  We  think  not.  By  the  terms  of  the  first  section  of 
the  law  of  1861,  it  is  only  made  applicable  to  cases  where  the 
issue  is  thereafter  required  to  be  made  up  and  tried.  Here 
the  issue  had  been  made  up  long  before,  so  that  this  statute, 
by  its  terms,  is  not  made  to  apply  to  this  case.  But  if  we 
were  authorized  to  conclude  that  this  expression  by  which 
19— 29th  III. 
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this  case  is  excluded  from  the  statute,  were  rather  accidental 
than  designed,  we  are  clearly  of  opinion  that  the  provisions 
of  the  law  of  1859,  were  designed  to  save  just  such  cases  as 
this,  from  the  operation  of  such  a  statute.  It  was  designed 
to  operate  as  a  saving  clause  to  all  future  statutes  of  the  kind, 
to  prevent  a  repeal  by  implication  of  penalties  previously  in- 
curred, unless  express  words  are  inserted,  showing  an  intent 
to  wipe  out  such  penalties.  The  words  of  that  statute  are 
these:  "That  hereafter  the  repeal  of  any  penal  statute  or  law 
for  the  punishment  of  any  crime  or  misdemeanor,  shall  not 
be  construed  as  operating  upon  or  affecting  any  case  arising 
before  the  passage  of  such  repealing  statute,  and  the  prior 
statute  shall  continue  in  force  as  to  all  cases  arising  before  its 
repeal,  unless  otherwise  provided  in  the  repealing  act.,J 
Indeed,  the  language  of  this  statute  is  so  strong  that  if  the 
law  of  1861  repealed,  in  express  terms,  the  former  law,  penal- 
ties previously  incurred  would  be  saved  by  it,  unless  it  con- 
tained express  words,  saying  they  should  be  repealed. 

The  next  question  is,  did  the  court  err  in  making  the  annuity 
commence  from  the  birth  of  the  child?  The  fifth  section  of 
the  act  declares  that  the  defendant  "  shall  be  condemned  by 
the  judgment  of  the  said  court  to  pay  such  sum  of  money  not 
exceeding  fifty  dollars  yearly,  for  seven  years,  as  in  the  dis- 
cretion of  the  said  court  may  seem  just  and  necessary,  for  the 
support,  maintenance  and  education  of  such  child."  The 
statute  does  not  specify  when  the  period  shall  commence.  It 
merely  limits  the  time  to  seven  years,  and  specifies  the  pur- 
poses to  which  the  penalty  shall  be  applied.  When  these 
purposes  are  considered,  we  think  a  fair  and  reasonable  con 
struction  of  the  statute  authorized  the  court  to  provide,  in  its 
judgment,  that  the  annuity  should  commence  from  the  birth 
of  the  child.  By  doing  this,  the  purposes  of  the  statute  are 
better  subserved  than  by  requiring  that  the  period  should 
commence  at  the  time  of  the  trial,  especially  when  we  con- 
sider that  this  annuity  must  stop  upon  the  death  of  the  child. 

The  last  question  is,  had  the  court  jurisdiction  to  try  this 
cause  at  a  criminal  term?  Of  this  we  have  no  doubt.  It 
has  always  been  classed  among  criminal  cases,  and  is  required 
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to  be  placed  upon  the  criminal  docket.     It  is  prosecuted  by 
and  in  the  name  of  the  people,  and  is  to  protect  the  public 
from  a  liability  to  support  the  child. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Edwin  R.  Stoddard,  Plaintiff  in   Error,  v.  John  T. 
Miller  eial.,  Defendants  in  Error. 

ERROR  TO  OGLE. 

A  plea  in  abatement  to  an  attachment  writ,  will  not  preclude  a  party  from 
afterwards  moving  to  dismiss  the  suit,  "because  the  declaration  was  not  filed 
in  apt  time. 

A  declaration  in  attachment  should  be  filed  at  the  return  term ;  if  it  is  not, 
the  suit  may  be  dismissed  at  the  next  term.  A  rule  may  be  granted  re- 
quiring a  plaintiff  to  file  a  declaration  at  the  return  term,  upon  penalty 
of  dismissal  if  the  rule  is  disobeyed. 

The  statute  applies  as  well  to  cases  where  there  is,  as  where  there  is  not  per- 
sonal service. 

This  was  an  action  of  assumpsit,  commenced  by  attach- 
ment. 

Writ  of  usual  form,  returnable  at  June  term,  1859,  upon 
the  back  of  which  is  the  following  return:  "Served  the 
within  on  the  wuthin  Joseph  G.  Jarvis,  by  reading  the  same 
in  his  presence  and  hearing,  this  seventh  day  of  April,  1859." 

By  virtue  of  the  within  writ  of  attachment,  I  have  this  6th 
clay  of  April,  A.  D.  1859,  levied  upon  the  following  described 
real  estate,  to  wit,  Lot  three  in  Block  !N"o.  six  in  the  town  of 
Lane,  in  the  county  of  Ogle,  and  State  of  Illinois,  according 
to  the  original  plat  of  said  town.  f.  G.  PETRIE,  Sheriff. 

By  John  A.  Hughes. 

Plea,  in  abatement  of  the  writ,  that  defendant  was  not 
about  to  leave  the  State,  with  the  intention,  etc.,  verified  by 
affidavit,  was  filed  August  30,  1859. 

Declaration  in  assumpsit,  was  filed  at  the  September  term. 

Motion  by  plaintiff,  that  the  plea  in  abatement  should  be 
stricken  from  the  files,  was  sustained  by  the  court. 
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The  defendant  moved  that  cause  be  dismissed  for  want  of  a 
declaration  at  the  return  term  of  said  attachment,  which 
motion  was  sustained. 

The  errors  assigned  are,  that  the  court  erred  in  dismissing 
the  suit. 

Glover,  Cook  &  Campbell,  for  Plaintiff  in  Error. 

The  motion  to  dismiss  the  suit  because  the  declaration  was 
not  filed  at  the  return  term,  was  a  dilatory  motion,  and  could 
not  be  made  after  plea  had  been  filed. 

It  is  like  a  motion  to  dismiss  for  want  of  security  for  costs; 
it  must  be'  made  at  the  first  term.  Adams  v.  Miller,  14  111., 
71;  Adams  v.  Miller,  12  111.,  27;  Edwards  et  cd,  v.  Helm,  4 
Scam.,  146;  Trustees  v.  Walters,  12  111.,  154. 

There  having  been  personal  service,  the  action  became  a 
personal  one,  and  is  governed  by  the  same  rule  of  practice 
as  other  personal  actions.  Rowley  v.  Berrien,  12.111.,  202; 
Young  v.  Campbell,  5  Grilm.,  83;  Conn  et  al.  v.  Caldwell, 
1  Gilm.,  536. 

By  taking  issue  on  the  declaration  by  filing  plea,  defendant 
admitted  that  it  was  correctly  filed.  Donahoe  v.  Gardner, 
24  111.,  565. 

J.  M.  Wight,  for  Defendants  in  Error. 

Cited,  18  111.,  150,  273. 

Walker,  J..  It  is  insisted,  upon  the  argument,  that  de- 
fendant below,  by  filing  his  plea  in  abatement,  waived  the 
riofht  to  have  the  suit  dismissed  for  want  of  a  declaration  at 
the  first  term  of  the  court.  The  plea  was  in  abatement  of  the 
writ.  It  was  stricken  from  the  files  before  the  declaration 
was  placed  upon  the  files  of  the  court.  The  plea  was  not  to 
the  declaration,  and  could  not,,  and  did  not,  operate  to  admit 
the  right  to  file  the  declaration.  It  only  questioned  the  right 
to  sue  out  the  writ.  The  grounds  for  the  motion  to  strike  the 
declaration  from  the  files,  arose  after  the  ground  of  abatement 
had  occurred.  The  fact  that  a  party  insists  upon  a  prior 
defect  does  not  preclude  him   of  the  right  to   urge    defects 
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which  ma}7  subsequently  occur  in  the  progress  of  a  trial.  The 
tiling  of  the  plea  by  no  means  prevented  the  court  from  en- 
tertaining the  motion  to  dismiss  the  suit  for  the  want  of  a 
declaration  in  apt  time. 

Was  the  neglect  to  file  a  declaration  at  the  first  term  of  the 
court,  a  ground  for  dismissing  the  suit?  The  twenty-sixth 
section  of  the  practice  act  provides,  that  the  attaching  c,  ed- 
itor shall,  "  on  the  return  of  the  attachment,  or  at  the  term  of 
the  court  where  the  same  is  made  returnable,  file  a  declara- 
tion, with  a  copy  of  the  instrument  or  account  on  which  the 
attachment  was  issued,  as  in  other  cases;  and  if  no  declara- 
tion shall  be  filed,  the  defendant,  on  entering  his  appearance, 
shall  have  a  judgment  against  the  attaching  creditor  for  costs." 
In  the  case  of  White  v.  Hogue^  18  111.,  150,  it  was  held,  that 
the  plaintiff  must  file  his  declaration  at  the  return  term  of  the 
writ,  but  has  the  whole  term  in  which  to  file  it.  And  to  have 
the  cause  dismissed  at  that  term,  a  rule  should  be  entered, 
requiring  him  to  file  it,  in  a  reasonable  time,  during  the  term. 
In  that  case  it  was  also  held,  that  the  plaintiff,  to  avoid  a  dis- 
missal, should  file  his  declaration  at  the  first  term,  but  a  fail- 
ure of  the  defendant  to  take  such  a  rule,  postponed  the  right 
to  dismiss  until  the  next  term  of  the  court.  As  the  defendant 
failed  to  appear  and  take  a  rule  for  a  declaration  at  the  return 
term,  he  chose  to  give  the  plaintiff  the  whole  of  the  term  to 
file  his  declaration;  and  he  having  failed  to  file  it  during  that 
term,  the  defendant  had  the  right  to  dismiss  the  suit  at  a  sub- 
sequent term. 

It  is,  however,  urged,  that  as  there  was  personal  service  in 
the  case,  that  it  falls  within  the  provisions  of  the  eighth  sec- 
tion of  the  same  act.  There  seems  to  be  no  such  distinction 
made  by  the  twenty-sixth  section.  It  seems  to  apply  as  well 
in  terms  as  in  reason,  to  cases  where  there  is  personal  service 
as  where  there  is  not  such  service.  The  object  of  the  require- 
ment undoubtedly  was  to  give  a  speedy  trial,  or  release  the 
property  from  the  attachment,  or  money  from  the  garnishee 
process.  This  reason  applies  as  well  to  the  one  case  as  the 
other.     But  even  if  this  was  not   the  object,   die  statute  has 
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required  the  declaration  to  be  filed  at  the  return  term,  and  its 
requirements  are  imperative,  and  must  be  obeyed. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John    Wk    Chickering  et  al.,  Plaintiffs    in   Error  v. 
Thomas   H.  Failes  et  al.,  Defendants  in  Error. 

ERROR  TO  COOK. 

"When  a  chancery  case  is  remanded  to  the  court  below  for  further  proceed- 
ings, amendments  to  the  pleadings  may  be  allowed  and  new  evidence 
heard,  so  that  justice  may  be  done  in  the  premises. 

The  court  below  is  concluded  by  the  legal  principles  announced,  and  by  the 

directions  of  the  Supreme  Court. 
If  the  judgment  or  decree  of  the  court  below  is  affirmed,  the  controversy  is 

at  an  end. 

Payment  of  taxes  upon  a  quarter  section  of  land,  by  the  owner  during  his 
lifetime,  and  by  his  executors  after  his  decease,  for  the  requisite  period, 
will  complete  the  statutory  bar  and  protect  the  holders  in  their  title,  al 
though  there  has  been  a  partition  of  the  land  among  the  heirs  by  a  chan- 
eery  proceeding,  without  mutual  conveyances,  as  among  the  parties  to 
the  partition. 

This  is  the  same  cause  that  was  heretofore  before  this  court, 
between  the  same  parties,  and  which  was  reported  in  26  111., 
507. 

By  agreement  of  the  parties,  the  record  in  that  cause,  and 
the  abstract  of  the  same,  is  made  a  part  of  this  case,  which 
shows  the  proceedings  in  the  Cook  Circuit  Court,  previous  to 
the  former  appeal.  The  additional  record  shows  the  proceed- 
ings in  that  court  subsequently. 

The  complainant,  Chickering,  and  others,  filed  the  remitti- 
tur from  this  court,  of  the  cause,  together  with  the  opinion  oi 
the  Supreme  Court;  and  moved  the  court,  in  accordance  with 
that  decree  and  opinion,  for  an  interlocutory  decree,  that  the 
complainants  redeem  that  portion  of  the  mortgaged  premise? 
decided  by  the  Supreme  Court  as  being  still  subject  to  redemp 
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tion;  and  also,  to  refer  the  cause  to  a  master  in  chancery,  to 
take  an  account  of  the  amount  due  upon  the  mortgage  thereon. 

Thereupon,  the  solicitors  for  the  defendants  presented  the 
petition  of  Thomas  H.  Failes,  one  of  the  defendants,  for  leave 
to  tile  a  supplemental  answer,  accompanied  with  the  answer 
they  proposed  to  tile,  together  with  the  affidavits  of  their  soli- 
citors, in  support  thereof. 

The  supplemental  or  amended  answer  of  defendant  Failes, 
executor,  states  and  sets  out  certain  portions  of  the  alleged 
will  of  David  Lee,  in  order  to  show  the  investiture  of  title  to 
all  his  real  estate  in  his  executors,  as  stated  in  the  petition. 
The  other  facts  stated,  touching  payments  of  taxes,  and  sale, 
and  exclusive  management,  and  care  of  the  real  estate,  by 
Halsted  and  Failes,  as  executors,  and  by  Failes  ever  since  ITal- 
sted's  decease,  are  all  set  forth.  That  Halsted  died  before 
answer  filed,  and  the  conduct  of  the  defense  has  devolved 
wholly  on  Failes.  That  the  will  of  Lee  was  recorded  in  Cook 
county,  from  an  exemplified  copy  sent  from  New  York,  in 
November,  1856. 

That  the  taxes  in  Chicago  were  paid  by  Lee,  or  on  his  pro- 
curement, down  to  the  time  of  his  decease,  and  ever  since  by 
his  executors  and  trustees  under  the  will. 

The  answer  is  sworn  to,  and  accompanied  the  petition. 

To  the  allowance  of  this  petition,  the  complainants  objected. 

But  after  argument,  the  court  overruled  the  complainants' 
aforesaid  motion  for  an  interlocutory  decree,  and  reference  to 
a  master,  and  allowed  the  motion  of  defendant  Failes,  to  which 
order  the  complainant  excepted;  and  the  supplemental  answer 
of  defendant  Failes  was  filed. 

And  the  complainants,  Chickering  et  aL,  thereupon  filed 
their  exceptions  and  replication  thereto. 

Thereupon  the  cause  came  up  for  hearing,  upon  the  same 
evidence  produced  at  the  former  hearing,  and  appearing  in 
the  former  record;  together  with  a  certain  document,  purport- 
ing to  be  the  last  will  and  testament  of  David  Lee;  to  which, 
when  presented,  the  complainants  objected,  and  when  admit- 
ted by  the  court,  excepted. 

The  complainants,  Chickering  et  al.,  then  called  the  atten- 
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tion  of  tlie  court  to  a  portion  of  the  former  evidence  in  the 
cause,  to  wit: 

The  proceedings  in  the  Cook  County  Court  of  Common 
Pleas,  in  a  cause  in  chancery,  for  partition  of  the  south-west 
quarter  of  Section  No.  20,  in  Town.  39  north,  Range  14  east, 
to  which  the  widow,  executors,  including  the  defendant  Failes, 
and  the  children,  heirs  at  law,  of  David  Lee,  deceased,  the 
same  being  all  the  defendants  in  this  cause,  were  parties;  the 
widow  appearing  and  answering  by  her  attorney,  who  figures 
as  the  agent  for  the  executors. 

In  which  action,  after  reciting  in  the  decree  that  David  Lee, 
in  his  lifetime,  was  seized  of  one-half  the  premises  in  contro- 
versy, and  that  he  had  died  on  or  aboiit  the  first  day  of  Janu- 
ary, A.  D.  1853,  leaving  his  widow  and  heirs  as  above,  having 
previously  made  his  last  will  and  testament,  appointing  the 
defendants,  Thomas  II.  Failes  and  Caleb  O.  Halsted,  his  ex- 
ecutors, and  the  guardians  of  such  of  his  children  as  were 
under  age. 

And  the  bill  of  complaint  having  been  taken  as  confessed 
by  all  the  defendants,  except  Ann  D.  Lee,  widow,  who  ap- 
peared by  her  attorney  and  solicitor,  and  answered,  and  also, 
Josephine  L.  Lee,  David  B.  Lee,  and  Mary  E.  Lee,  infants, 
who  answered  by  their  guardian  ad  litem,  claiming  their 
interest  in  the  premises,  and  the  report  of  the  commissioners 
having  been  presented  and  confirmed. 

Upon  the  14th  day  of  July,  A.  D.  1854,  the  said  Cook 
County  Court  of  Common  Pleas  ordered,  adjudged  and  de- 
creed, that  Anna  D.  Lee,  Abbie  M.  Murray,  wife  of  Augustus 
Murray,  Josephine  L.  Lee,  David  B.  Lee,  and  Mary  E.  Lee, 
were  entitled  to  blocks  Nos.  1,  3,  5,  7,  9,  11,  13,  and  15  in 
the  south-west  quarter  of  Section  20,  Town.  39  north,  Range 
14  east  of  third  principal  meridian,  and  that  they  and  their 
respective  heirs  and  assigns  hold  the  same  in  severalty,  "free 
and  clear  of  all  right,  interest,  claim  or  demand,  whatsoever, 
of  or  from  the  other  parties,  or  any  or  either  of  them,"  in  that 
suit,  as  the  same  were  designated  on  the  plat  of  the  subdivi- 
sion of  the  tract  of  land  accompanying  the  commissioners' 
report;  subject  to  the  life  estate  of  Anna  D.  Lee,  one  of  the 
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defendants,  as  and  for  her  dower,  as  the  wife  of  David  Lee; 
and  that  the  heirs  of  David  Lee  pay  one-half  the  costs  of  that 
suit. 

Thereupon  the  court  made  a  final  decree,  dismissing  com- 
plainants' bill,  for  which  decree  they  prayed  an  appeal  to  this 
court,  which  was  allowed,  and  this  appeal  is  now  here,  by 
agreement  of  both  parties. 

The  assignment  of  errors  questions  the  action  of  the  court 
below,  in  allowing  the  amendment  of  the  pleadings,  thus  per- 
mitted to  the  defendant  Failes,  and  also  admitting  further  evi- 
dence in  support  thereof,  in  the  then  state  of  the  cause,  thus 
making  a  new  case,  and  one  contradictory  to  that  made  by 
the  original  answers,  both  of  himself  and  his  co-defendants, 
and  that  after  a  hearing,  and  a  final  decree  by  this  court,  upon 
the  entire  case,  (wherein  such  final  decree  closes  the  proofs 
against  the  complainants,  and  fixes  the  status  of  a  part  of  the 
property  involved,)  and  this  in  favor  of  a  plea  of  the  statute 
of  limitations,  which,  both  at  law  and  in  equity,  has  been  in- 
variably decided  not  to  be  a  meritorious  defense,  and  one  not 
to  be  favored. 

Thereby  also  contravening  the  former  decision  of  this  court 
that  the  complainants  had  a  right  to  redeem  the  premises  now 
in  question.  The  "  further  proceedings"  for  which  the  cause 
was  remanded  being  only  such  as  were  necessary  to  be  had 
in  the  court  below,  to  effectuate  the  right  in  this  court,  deter- 
mined in  favor  of  the  complainants  by  the  former  decision. 

It  also  questions  the  equity  of  the  decision  of  the  court 
below,  upon  the  whole  case,  as  shown  in  the  former  abstract, 
as  well  as  in  the  additional  one,  regarding  the  tracts  of  land 
in  section  20,  for  the  reason  that  upon  the  evidence,  it  ap- 
peared that  the  title  was  not  in  the  executors,  under  the  will 
in  evidence,  but  was  in  the  heirs,  by  virtue  of  the  decree  of 
the  Cook  County  Court  of  Common  Pleas,  subsequent  to  said 
will,  and  which  was  conclusive  upon  the  executors,  and  heirs, 
who  were  all  parties  to  said  suit,  and  Avhich  decree  divested 
all  title,  which  the  said  defendant  Failes,  and  his  co-executor 
might  have  had  under  the  will,  and  vested  it  in  the  heirs. 
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J.  W.  Chiokeeing,  and  E.  C.  Larked,  for  Plaintiff  in 
Error. 

After  the  decree  rendered  in  this  cause  by  this  court  (at 
its  last  term),  barring  the  right  to  redeem  as  to  one-half  of 
the  premises,  and  establishing  it  as  to  the  other  half,  and 
referring  the  cause  back  to  the  Circuit  Court  "  for  further 
proceedings  in  conformity  with  that  opinion,"  that  decision 
was  final  on  the  question  of  right  at  issue,  and  the  Circuit 
Court  had  no  power  to  open  the  case  for  further  pleadings 
and  proofs,  but  was  bound  to  order  "  such  further  proceed- 
ings" as  were  necessary  to  effectuate  that  decision.  Gelston 
v.  Codwise,  1  John.  Ch.,  189;  Brown  v.  Crow,  Hardin  (Ky.) 
447;  Lyon  v.  Merritt,  6  Paige,  473;  Reynold  v.  Dodd,  1 
Harr.  (Del.)  413;  Bow  en  v.  Idley,  6  Paige,  52;  McRae  v. 
David,  7  Rich.  Chan.,  376;  Mammon  v.  Cameron,  12  Smedes 
&  Mar.,  513;  15  How.,  466. 

The  practice  in  courts  of  equity,  in  this  State,  is,  by  law, 
required  to  be  in  conformity  with  u  that  of  the  high  court  of 
chancery  in  England,"  and  to  "  the  general  usage  of  the 
courts  of  equity,"  where  no  different  provision  is  made  by 
statute.  Chancery  acts,  May  22,  1819,  June  1,  1827,  June  1, 
1833,  and  March  3,  1845. 

It  is  contrary  to  the  usage  and  practice  of  all  courts  of 
equity,  (even  where  the  power  exists)  to  open  the  pleadings 
and  allow  new  proofs  after  a  hearing  and  decision  upon  the 
merits,  except  under  such  a  state  of  facts  as  would  induce 
the  court  to  entertain  a  bill  of  review  after  a  final  decree, 
and  no  such  state  of  facts  was  shown  in  this  case.  Baker  v. 
Whiting,  1  Story,  231. 

Neither  a  rehearing,  or  bill  of  review,  will  be  allowed  to 
enable  a  party  to  offer  new  evidence  which  was  within  the 
knowledge  of  the  party  at  the  time  of  the  first  hearing,  or 
which,  by  the  use  of  reasonable  diligence,  could  have  been 
known.  Griggs  v.  Gear,  3  Gilm.,  11;  Bingham  v.  Dawson, 
1  Jacob,  344;  Dexter  v.  Arnold,  5  Mason,  312;  Story  Eq. 
Plead.,  sec.  414;  N orris  v.  Le  Neve,  3  Atk.,  35;  Young  v. 
Keightly,  16  Yes.,  348;  Jenkins  v.  Eldridge,  3  Story,  314, 
323. 
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"Ko  court  of  equity  has  ever  felt  itself  at  liberty  to  grant 
an  application  of  this  sort  (for  a  rehearing),  upon  the  sugges- 
tion of  an  error  of  judgment,  or  mistake  of  law  by  counsel, 
as  to  the  pertinency  or  force  of  evidence  to  be  used  in  a 
cause.  It  would  not  do  to  allow  clients  to  have  a  rehearing, 
or  review  of  a  cause,  simply  because  their  counsel  have  not  fully 
appreciated  the  merits  of  their  cause,  or  even  have  overlooked 
the  importance  of  certain  points  of  evidence,  and,  therefore, 
have  omitted  to  have  it  taken  for  the  cause."  Baker  v.  Whit- 
ing, 1  Story,  237;  Harris  v.  Le  Neue,  3  Atk.,  36;  3  Story, 
304,  and  cases  cited. 

The  opening  of  this  case  in  the  Circuit  Court,  after  a  de- 
cree in  this  court  upon  a  final  hearing,  and  the  allowance  of 
new  proofs  and  pleadings,  in  violation  of  the  settled  rules  and 
practice  of  all  courts  of  equity,  was  permitted  in  furtherance 
of  the  defense  of  a  (short)  statute  of  limitations,  a  defense  not 
favored  at  law  or  equity,  and  as  a  bar  to  the  mortgagor's 
equity  of  redemption,  an  estate  which  courts  of  equity  have 
ever  sought  to  protect.  4  Gill.  &  Johns.,  381;  Beach  v. 
Banks,  3  Wend.,  574;  2  Mass.,  81 ;  Jackson  v.  Varick,  2  Wend., 
294;  12  Ohio,  131,  and  cases  there  cited. 

That  the  effect  of  the  decree  in  chancery  was  to  vest  an 
absolute  estate  in  fee,  in  the  property,  in  the  heirs,  is  not  an 
open  question.  From  the  date  of  that  decree,  and  so  long  as 
it  remained  in  force,  the  title  under  the  will  (if  any  ever 
existed)  was  completely  divested,  and  the  same  as  effectually 
vested  in  the  heirs  as  if  no  will  had  ever  existed.  Loomis  v. 
Riley,  24  111.,  307;  Kester  v.  Stark,  19  Ilk,  329. 

The  supplemental  answer,  which  sets  up  a  title  in  one  oi 
the  executors  alone,  does  not  contain  allegations  enough  to 
make  a  case  under  the  9th  section  of  statute,  for  it  fails  to 
allege  that  the  lands  were  vacant  and  unoccupied.  The  sup- 
plemental answer  of  Failes  cannot  draw  to  itself  the  allega- 
tions of  the  former  answer  of  all  the  parties  as  to  the  same 
land,  made  in  connection  with  a  different  claim  of  title  in 
such  other  parties;  and  if  it  could,  on  reference  to  the  former 
answer,  it  will  be  found  to  be  stated  both  ways;  but  the 
principal  allegation  there,  is  that  there  was  actual  possession, 
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wliich  would  exclude  the  case  under  9th  section.  The  title 
of  the  executors,  under  the  statute,  attempted  to  be  set  up  by 
the  supplemental  answer,  fails,  therefore,  to  make  a  sufficient 
case,  under  that  statute,  for  the  wTant  of  any  allegation  that 
the  lands  were  vacant  and  unoccupied/  and  where  there  is 
no  allegation  as  to  that  fact,  there  can  be  no  proofs.  "  The 
allegations  and  proofs  in  chancery  must  correspond,  mutually 
supporting  each  other."  Rowan  v.  Bowles,  21  111.,  17,  19; 
McKay  v.  Gissell,  5  Gilm.,  505;  Morgan  v.  Smith,  11,  111., 
200;  Russell  v.  Barney,  6  McLean,  583._ 

The  following  cases  all  support  the  proposition,  that  the 
knowledge  of  the  adverse  claim  must  be  brought  home  to  the 
knowledge  of  the  party  to  be  affected  by  it,  and  it  is  believed 
that  there  is  no  contrariety  in  the  cases  on  this  point.  Willi- 
son  v.  Watkins,  3  Peters  U.  S.,  45;  Higginson  v.  Mein,  4 
Cranch,  415/  Zeller  v.  Fckart,  4  How.,  296;  Yarborougli  v. 
Newell,  10  Yerg.,  376;  3  Yerg.,  528;  6  Yerg.,  289;  9  Geo.,  445; 
3  Gill.  &  J.,  173;  4  Geo.,  75. 

Mather  &  Taft,  for  Appellee. 

The  following  cases  are  cited  by  counsel  as  fully  sustaining 
the  right  and  duty  of  the  Circuit  Court  in  allowing  the 
amended  or  supplemental  answer,  and  proof  of  Mr.  Lee's 
will.  Cox  v.  Allingham,  1  Jacobs,  (Eng.  Oh.  E.)  337; 
Williams  v.  Goodchild,  2  Russell,  (Eng.  Ch.  K.)  91;  Hood 
v.  Pimm,  4  Simons,  (Eng.  Ch.  R.)  101. 

To  show  that  the  courts  of  chancery  of  Illinois  in  every 
department  have  never  adopted  a  practice  as  rigid  as  that  of 
the  English  courts,  but  are  in  all  respects  more  liberal  both 
in  allowing  amendments  and  new  proofs  and  in  the  mode  of 
obtaining  relief  in  such  cases,  see  Rowan  v.  Bowles  et  al.,  21 
111.,  17;  Kitchell  v.Burgwin  et  ux.,  21  111.,  40;  McGlerJcen  v. 
Logan,  23  111.,  79;  Pahhnan  v.  Smith,  23  111.,  448;  Stacy  v. 
Randall,  17  111.,  467;  Wade  v.  King,  19  111.,  301—309;  Lucas 
v.  Harris,  20  111.,  165— 170;  Forquer  v.  Forquer,  21  111.,  294— 
296;  Bennett  v.  Whitman,  22  111.,  449—455;  Leonard  v.  Vil- 
lars,  23  111.,  377—380;  Col.  IPg  Co.  v.  Dorwin,  and  Ulrich 
v.  Same,  25  111.,  169;  Russv.  Mansfield,  25  111.,   336—339; 
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Mann  v.  Birch,  25  111.,  35—41;  Cummins  v.  Cummins,  15 
111.,  3-1;  Tufts  \.  Bice,  1  Breese,  64,  65;  Whiteside  v.  Bar- 
tleson,  1  Breese,  71,  72;  White  v.  Thompson,  1  Breese,  72, 
73;  Chandler  v.  #ay,  1  Breese,  88- -90;  Cornelius  v.  Wash, 
1  Breese,  99—101;  liar  grave  v.  Bank  of  Illinois,  1  Breese, 
122,  123;  e/brces  v.  Bank,  1  Breese,  124. 

Cases  in  other  States:  Camp  v.  Waring,  25  Conn.,  520; 
Jackson  v.  Cartwright,  5  Munf.,  308;  Bellows  v.  Stone,  14 
K  Hamp.,  175;  McKim  v.  0tfom,  3  Bland.  Ch.,  407;  Badgers 
v.  «/am<w,  1  McCord's  Ch.,  128;  Conolly  v.  P^&,  3  Cal.,  82; 
Bradford  v.  F  elder,  2  McCord's  Ch.,  170;  Cuff  man  v.  Ji^'?i, 
Litt.  Select  Cases,  201. 

Case  in  U.  S.  Court:  Drummond  v.  McGruder,  9  Crancli, 
122—125. 

The  suit  is  a  common  law  partition,  by  a  bill  and  decree  in 
chancery,  which  never  vested  title  in  the  heirs,  and  cannot  do 
it  except  by  a  continuation  and  order  for  mutual  deeds  to 
carry  the  equitable  decree  into  legal  effect  by  deeds  inter- 
changeably executed.  Hovey  v.  Goings,  13  111.,  107;  Cost  v. 
Rose,  17  111.,  276;  2  Daniels'  Practice  in  Chancery,  p.  457;  3 
Johns.  Ch.,  296. 

Walker,  J.  When  this  case  was  before  this  court,  on  a 
former  occasion,  the  decree  was  so  far  affirmed  as  it  related 
to  the  lands  foreclosed  by  scire  facias,  and  as  to  the  other 
lands  embraced  in  the  decree,  it  was  reversed  and  remanded 
for  further  proceedings.  Before  a  second  trial  was  had  in  the 
court  below,  appellees  applied  for  and  obtained  leave  to 
amend  their  answer.  By  it,  as  amended,  title  to  the  premises 
in  controversy,  is  alleged  to  be  in  the  executors  of  David  Lee, 
deceased,  and  that  the  taxes  upon  the  same  had  been  paid  in 
their  name,  for  the  full  period  of  seven  years,  prior  to  the 
institution  of  this  suit.  On  the  hearing,  they  were  permitted 
to  introduce  evidence  to  prove  these  allegations,  in  addition  to 
the  evidence  heard  on  the  former  trial. 

It  is  insisted  on  the  argument,  with  great  apparent  earnest- 
ness, that  the  trial  of  the  cause  in  this  court,  at  a  former  term, 
is  conclusive  upon  the  parties.      That  when  the  case  was  re- 
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manded,  the  court  below  had  no  power  to  allow  an  amend- 
ment of  the  pleadings,  or  to  receive  additional  evidence. 
That  by  that  decision  the  rights  of  the  parties  are  fixed, 
and  the  Circuit  Court  was  only  authorized  to  enter  a  decree 
in  conformity  to  the  rules  announced  in  the  opinion,  upon  the 
record  as  it  then  stood.  The  fifty-second  section  of  the 
Practice  Act  provides,  that  "  The  Supreme  Court,  in  case  of 
a  partial  reversal,  shall  give  such  judgment  or  decree  as  the 
inferior  court  ought  to  have  given;  or  remand  the  cause,  to 
the  inferior  court  for  further  proceedings,  as  the  case  may 
require."  This  record  presents  the  question  of  what  is  the 
true  construction  of  this  provision.  In  cases  of  partial  re- 
versals, it  requires,  that  this  court  shall  give  such  judgment 
or  decree  as  the  case  may  require,  or  remand  it  for  further 
proceedings.  On  the  previous  trial,  the  court  deemed  it  im- 
proper to  render  a  decree  in  the  case,  but  regarded  it  as 
equitable,  and  conducive  to  justice,  that  it  should  be  re- 
manded for  further  proceedings. 

The  whole  question  grows  out  of  the  fact,  that  the  directions 
to  proceed  are  general.  If  these  general  directions  to  the 
court  below,  limit  its  power  ouly  to  act  upon  the  record  of 
the  case,  as  it  then  existed,  under  the  rules  announced  in  the 
opinion,  then  the  amendment  of  the  answer,  and  the  reception 
of  additional  evidence,  was  unwarranted.  That  the  court 
below,  is  concluded  by  the  legal  principles  announced  by  the 
appellate  tribunal,  is  undeniable.  But  it  by  no  means  follows, 
that  other  facts  may  not  be  proved,  within  the  principles  an- 
nounced, and  amendments  made  which  obviate  objections  to 
granting  the  relief  sought,  or  to  the  allowance  of  a  defense 
interposed.  It  is  conceded,  that  this  court  possesses  the  power 
to  allow  them  to  be  made,  but  it  is  denied  that  the  previous 
decision  permitted  them  in  this  particular  case. 

"Where  the  decree  is  affirmed,  in  all  its  parts,  the  controversy 
is  at  an  end.  In  such  a  case,  the  Circuit  Court  has  no  power 
to  allow  amendments  of  the  pleadings,  or  to  alter  or  change 
the  decree.  It  can  only  proceed  to  have  it  enforced,  accord- 
ing to  its  terms  and  conditions.  Where  the  decree  is  reversed, 
and  the  cause  is  remanded  with  specific  directions,  the  court 
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below  has  no  discretion,  but  must  pursue  the  mandate  of  the 
appellate  court.  If  such  instructions  were  not  observed,  it 
would  be  error,  for  which  the  second  decree  would  be  reversed 
on  appeal. 

Why  remand  the  cause  upon  reversal,  for  further  proceed- 
ings? Most  assuredly  that  justice  may  be  attained.  If  such 
was  not  the  design,  wiry  not  require  this  court  to  enter  a 
final  decree  oh  the  merits,  granting  such  relief  as  the  record 
disclosed  the  party  entitled  to,  or  dismissing  the  bill  ?  If  on  the 
trial  in  the  appellate  court,  it  appeared  by  the  evidence  that 
the  complainant  was  entitled  to  relief  not  sought  by  the  bill, 
or  the  defendant  to  a  defense  not  set  up  by  the  answer,  that 
the  cause  on  a  reversal  might  be  remanded,  amendments 
made,  and  justice  done  to  the  parties.  The  uniform  practice 
in  courts  of  chancery  has  been,  when  a  demurrer  has  been 
sustained,  to  exercise  a  discretion,  either  permitting  an  amend- 
ment, or  to  dismiss  the  bill.  The  great  object  of  instituting 
courts  is  the  attainment  of  justice,  and  in  effectuating  that  ob- 
ject all  reasonable  and  proper  amendments  should  be  allowed, 
especially  in  courts  of  equity,  where  amendments  have  always 
been  more  liberal  than  in  courts  of  law. 

Appellate  courts  have  always  exercised  a  discretionary 
power,  on  a  reversal,  to  allow  amendments,  when  it  is  seen 
that  they  are  required  to  promote  justice.  And  this  is  done 
without  any  special  application  for  that  purpose.  When  a  re- 
versal of  the  decree  or  judgment  occurs,  the  judgment  of  the 
court  below,  as  to  the  parties  to  the  record,  is  entirely  abro- 
gated, and  the  cause  then  stands  in  the  court  below  precisely 
as  if  no  trial  had  occurred.  The  case  is  then  remitted  to  that 
court  in  precisely  the  same  condition,  in  all  respects,  as  it  oc- 
cupied before  the  trial  in  that  tribunal.  The  decree,  by  its 
reversal,  is  in  effect  expunged  from  the  record.  And  the 
court  below  has  the  same  power  over  the  record  which  it 
possessed  before  its  decree  or  judgment  was  rendered.  It 
then  follows,  that  where  a  decree  »s  reversed,  and  the  cause  is 
remanded  without  specific  direction^,  the  Circuit  Court  lias  the 
power  to  allow  amendments  to  the  pleadings,  and  to  permit 
the  introduction  of  other  evidence. 
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This  record  discloses  nothing  from  which  it  can  be  inferred, 
that  the  partition  of  N.  E.  20,39  N.,'l4  E.,  was  in  any  re- 
spect irregular.  The  proceeding  was  commenced  by  Lee,  and 
the  partition  completed  in  his  lifetime,  and  no  exception  was 
taken  to  its  sufficiency.  All  the  taxes  accruing  on  Lee's  in- 
terest in  this  tract,  after  he  acquired  the  fee,  were  paid  in  his 
name,  until  his  death,  and  in  the  name  of  his  executors  after 
his  deatli,  until  this  suit  was  instituted.  The  legal  title  to  the 
portion  allotted  to  Lee,  was  vested  in  them  by  Lee's  will,  and 
thus  the  color  of  title  and  the  payment  of  all  taxes  concurred 
in  the  same  persons  for  more  than  seven  successive  years,  and 
rendered  the  bar  of  the  statute  complete.  So  far,  then,  as 
these  premises  are  concerned,  the  objection  that  deeds  were 
not  interchangeably  made  by  the  parties,  to  complete  the  par- 
tition, does  not  apply,  as  no  such  omission  appears  from  the 
record.  The  bar  of  the  statute,  as  to  these  premises,  seems  to 
be  complete,  and  the  court  did  right,  in  dismissing  the  bill  as 
to  this  tract. 

The  proceeding  against  the  heirs  and  executors  of  David 
Lee,  for  a  partition  of  the  S.  W.  20,  39  N.,  14  E.,  was  in 
equity.  Commissioners  were  appointed,  who  divided  the  tract, 
made  a  report  of  their  proceedings,  which  was  confirmed  by 
the  court,  and  the  parties  decreed  to  hold  the  portions  allotted 
to  them  in  severalty.  But  deeds  were  not  decreed  or  execut- 
ed by  the  parties  to  the  proceedings.  The  commissioners  set 
off  to  the  heirs  of  Lee,  portions  equal  to  one-half  of  the  tract. 
Whilst  this  was,  in  equity,  a  good  and  sufficient  partition, 
which  a  court  of  chancery  will  recognize  and  enforce  between 
the  parties  to  the  bill,  it  was  not  such  a  partition  as  vested  in 
the  parties  the  legal  title  to  the  shares  assigned  to  each  of 
them,  for  the  want  of  mutual  releases.  It  is  the  settled  doc- 
trine of  the  courts,  that  to  vest  in  the  parties  the  legal  title  to 
the  shares  allotted  to  each,  they,  must  execute  releases  for  the 
portions  not  assigned  to  them. 

But  if  this  was  a  sufficient  partition  to  create  a  statutory  bar 
in  equity,  still  the   other  statutory  requirements  are  wanting. 

Taxes  were  paid  on  the  undivided  half  of  this  tract,  in  the 
name  of  Lee,  after  he  acquired  title,  and  in  that  of  hisexe- 
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cutors  for  six  years.  After  the  partition  was  made,  the  taxes 
were  paid  in  the  name  of  the  executors  on  the  whole  of  that 
portion  assigned  to  the  heirs  of  David  Lee.  It  will  therefore 
be  observed  that  the  payment  of  the  taxes  concurred  with  the 
legal  title  for  seven  successive  years.  It  concurred  for  six 
years  with  the  legal  title  on  the  undivided  half  of  the  entire 
tract,  and  with  that  title  to  an  undivided  half  of  the  portion 
allotted  to  Lee's  heirs,  during  the  full  statutory  period.  The 
legal  title,  as  we  have  seen,  still  being  in  Lee's  executors,  the 
statute  had  operated  as  a  complete  bar  to  the  half  of  the  por- 
tion set  off  to  the  heirs  of  Lee.  The  payment  on  the  whole 
of  that  portion  was  sufficient  to  create  the  bar  to  the  undi- 
vided half.  Dawley  v.  Van  Court,  21  111.,  463.  But  as  to 
the  remainder  of  the  portion  assigned  to  them,  there  has  not 
been  seven  years  payment  of  taxes  concurring  with  color  of 
title. 

In  the  other  undivided  half  of  the  portion  set  off  to  Lee's 
heirs,  complainants  have  no  claim,  as  their  title  does  not  pur- 
port to  embrace  it,  nor  do  they,  by  the  bill,  claim  any  right 
as  to  that  portion.  E"or  can  the  court  decree  a  redemption 
of  the  undivided  half  of  the  other  portion,  inasmuch  as  it 
appears  that  other  parties  claim  by  the  partition  to  have 
acquired  rights  and  interests,  and  they  have  the  right  to  be 
heard.  And  the  bill  fails  to  make  them  parties.  Whether 
they  have  a  defense,  cannot  be  known  until  they  have  been 
brought  before  the  court  and  had  an  opportunity  to  be  heard. 
It  would  have  been  manifest  error  to  have  authorized  a  re- 
demption of  the  half  originally  owned  by  Lee,  embraced  in 
the  half  allotted  to  his  heirs,  as  the  bar  of  the  statute  was 
complete  to  protect  it;  and  equally  so,  to  have  authorized  a 
redemption  of  his  original  half  in  the  remainder,  because 
other  parties  claim  an  interest  in,  or  title  to  that  portion,  who 
have  not  been  made  parties  to  this  bill. 

The  decree  is  affirmed.  Decree  affirmed. 

20— 29th  III. 
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Henry  J.  Chase,  Appellant,^.  Moses  Gray  Palmer, 

Appellee. 

APPEAL  FROM  PEORIA. 

A  deed  without  the  name  of  a  grantee  when  it  was  executed  and  acknowl- 
edged, is  invalid. 
It  may  be  that  the  invalidity  may  be  removed  by  proof. 

This  was  an  action  of.  ejectment  commenced  and  tried  in 
the  Peoria  Circuit  Court.  There  was  a  trial  by  the  court  and 
jury  at  November  term,  1861,  which  resulted  in  a  verdict 
for  the  plaintiff  for  the  undivided  fourth  of  the  south-east 
quarter  of  Section  thirty-three,  Town  ten  north,  Range  seven 
east. 

There  was  a  motion  for  a  new  trial,  which  was  overruled, 
and  a  judgment  was  rendered  for  plaintiff  below.  The 
defendant  below  is  appellant  here. 

J.  K.  Cooper,  for  Appellant. 

"N.  H.  Purple,  for  Appellee. 

Breese,  J.  The  only  objection  we  deem  necessary  to  con- 
sider is  the  validity  of  the  deed  from  Hu tellings  to  Saunders, 
lying,  as  it  does,  at  the  very  threshold  of  the  plaintiff's  case. 
The  deed  when  offered  in  evidence,  appeared  to  be  printed  on 
a  half  sheet  of  foolscap  paper,  somewhat  soiled  and  torn,  and 
the  blanks  filled,  for  the  most  part,  by  one  and  the  same 
hand,  and  that  hand,  as  is  evident  from  inspection,  was  Cun- 
ningham's, one  of  the  subscribing  witnesses,  and  the  magis- 
trate before  whom  the  acknowledgment  was  made. 

It  is  claimed  by  the  defendant  that  the  words  "of  Boothbay 
in  the  county  of  Lincoln"  were  interlined,  and  were  ma- 
terial as  tending  to  identify  the  grantor  by  his  residence. 
We  think  the  wTords  are  material,  but  cannot  regard  them 
as  interlined.  They  are  in  the  handwriting  of  the  scrivener 
who  filled  up  most  of  the  blanks,  and  follow,  regularly, 
the  name  of  the  grantors  and  seem  to  have  been  written 
at    the     same     time,  and    the  mark  known  as  the  "carat" 
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is  wanting  to  indicate  tliem  as  an  interlineation.  It  was  per- 
ceived, doubtless,  that  the  space  was  not  sufficient  to  contain 
these  words,  together  with  the  words  "heir-at-law,"  so  the 
scrivener  placed  these  words  where  they  are  found,  and  filled 
the  space  with  the  latter  words.  The  whole  deed  is  rather 
rudely  prepared,  but  we  can  find  no  erasure,  alteration  or  in- 
terlineation in  it,  which  can  vitiate  it,  except  one,  and  that  is 
fatal  to  its  validity.  The  deed,  as  is  apparent  on  its  face,  had 
not,  when  executed  and  acknowledged,  the  name  of  any  gran- 
tee in  it.  It  was  doubtless  executed  and  sent  out  with  a  view 
of  finding  a  purchaser  and  then  inserting  his  name  in  the 
deed,  and  for  that  purpose,  those  parts  of  the  printed  deed 
were  not  filled  up,  as  it  was  not  known  who  the  grantee  might 
be.  The  name  of  the  grantee,  "  Hirah  Saunders,"  "  Fulton," 
"  State  of  Illinois,"  "  Hirah  Saunders  his  "  thrice  repeated, 
and  u  fourth,"  were  evidently  made  a  part  of  the  deed  since  it 
was  signed  and  acknowledged  by  the  grantor,  and  the  first 
"  Hirah  Saunders"  was  evidently  written,  partly  under  and 
in  part  over  an  erasure.  We  say  so,  because  on  inspection, 
these  portions  of  it  are  in  a  different  handwriting  and  in  blue 
ink,  whilst  the  rest  of  the  filling  up  is  in  black  ink,  and  not 
of  so  fresh  an  appearance  as  the  words  in  blue  ink.  It  being 
a  principle  generally  received,  that  a  deed  without  the  name 
of  a  grantee  in  it  at  the  time  it  is  executed,  is  no  deed,  it 
would  follow  this  deed  was  improperly  admitted  in  evidence, 
against  objections,  and  unexplained  by  the  plaintiff,  on  whom 
the  onus  rested. 

The  counsel  for  the  party  offering  this  deed,  does  not  deny, 
that  it  may  be  the  name  of  the  grantee  was  inserted  after  the 
execution  of  the  deed,  and  if  it  was,  he  thinks  there  can  be 
no  valid  objection  to  it.  The  delivery  of  such  a  deed,  to  be 
perfected  when  a  grantee  is  found,  by  the  insertion  of  his 
name  in  it,  is  no  more,  he  argues,  than  the  execution  of  a 
power  of  attorney  to  another  to  make  a  deed  "  out  and  out," 
and  this  is  the  opinion  of  one  member  of  this  court.  But  the 
law  is  the  other  way.  In  2  Blackstone's  Commentaries,  at 
page  238,  in  treating  of  deeds  of  land,  it  is  said,  a  deed  is  a 
writing,  sealed  and  delivered  by  the  parties,  and  was  originally 
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executed  by  all  the  parties  to  it,  grantees  as  well  as  grantors. 
There  must  be  in  every  grant,  a  grantor,  a  grantee,  and  a 
thing  granted.  This  deed  is  wanting  is  one  essential,  namely, 
a  grantee,  and  is  therefore  void.  It  might  be  very  con- 
venient, and  probably  productive  of  no  injury  to  any  interest 
of  society,  that  a  party,  wishing  to  sell  a  tract  of  land,  should 
be  permitted  to  execute  and  deliver  the  deed  to  an  agent,  with 
a  blank  for  the  name  of  the  grantee,  to  be  filled  up  when  a 
purchaser  should  be  found,  but  the  law  does  not  permit  it.  The 
courts  are  organized  to  administer,  not  to  make,  the  law. 
One  of  the  most  valuable  principles  pervading  our  jurispru- 
dence, is,  "  that  system  of  law  is  best  which  confides  as  little 
as  possible  to  the  discretion  of  the  judge — that  judge  the 
best,  who  relies  as  little  as  possible  on  his  own  opinion. 

This  deed  being  void,  it  should  have  been  rejected  when 
offered  and  objection  made.  It  was  an  objection  which  might 
have  been  removed  by  proof. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Louis    Heintz,    Appellant,  v.    Aaron  Cahn  et  al. 

Appellees. 

ERROR  TO  COOK. 

A  plea  of  the  general  issue,  verified  by  affidavit,  does  not  put  the  copartner- 
ship  of  the  plaintiffs  in  issue. 

Where  the  name  of  a  guarantor  is  upon  a  note  when  it  is  delivered  to  the 
payees,  without  notice  ot  any  objection  by  the  guarantor,  or  any  limita- 
tion by  him,  the  blank  can  be  filled  so  as  to  make  him  generally  or  spe- 
cially  liable. 

The  proof  of  consideration  to  the  makers  of  the  note,  who  promised  security 
is  proof  of  consideration  to  the  guarantor. 

A  creditor  has  aright,  unless  otherwise  directed,  to  apply  money  paid  to  him 
on  a  demand  due,  rather  than  on  one  not  due. 

This  was  an  action  of  assumpsit  against  the  appellant,  as 
the  guarantor  of  a  promissory  note,  signed  by  William  Muller 
and  F.  Kusowsky,  and  given  to  the  appellees  by  the  name  of 
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A.  Calm  &  Co.  The  appellant  pleaded  the  general  issue, 
which  he  verified. 

Cause  was  heard  by  Manniere,  Judge,  without  the  inter- 
vention of  a  jury. 

The  court  found  for  Cahn  &  Co.,  and  gave  them  a  judg- 
ment for  $230.50.  A  motion  for  a  new  trial  was  overruled, 
and  thereupon  Heintz  appealed. 

Plaintiffs  first  introduced  the  note  and  indorsements  then 
thereon;  and  upon  defendants  admitting  that  the  signatures 
to  the  note  were  in  the  proper  handwriting  of  F.  Kusowsky 
and  William  Muller,  such  note  was  read  in  evidence;  and 
defendant  also  admitted  that  the  name,  "Louis  Heintz,"  writ- 
ten on  the  back  of  said  note,  was  in  the  handwriting  of  de- 
fendant, but  denied  that  he  ever  made  and  executed  such 
guaranty  as  was  written  over  the  same,  or  had  any  considera- 
tion therefor;  and  such  writing  on  the  back  was  read  in 
evidence. 

Copy  of  the  note  and  guaranty: 

$219  98-100.  Chicago,  Decemb.  8th,  1859. 

Six  months  after  date  we  promise  to  pay  to  the  order  of  A.  Cahn  &  Co., 

two  hundred  nineteen  98-100  dollars,  at .    Value  received. 

WM.  MULLER. 
F.  KUSOWSKY. 
Indorsed: 

I  hereby  guarantee  the  payment  of  the  within  note  at  maturity. 
Received,  May  23rd,  $8  65-100.  LOUIS  HEINTZ. 

It  appeared  that  Muller  and  Kusowsky  had  an  agreement 
with  the  appellees,  by  which  they  were  to  have  a  credit,  from 
time  to  time,  to  the  extent  of  $200,  and  on  this  credit  divers 
sums  were  paid  to  the  appellees  by  them,  after  the  note  had 
been  given,  and  before  it  was  due.  Muller  and  Kusowsky 
agreed  with  Cahn  &  Co.  to  give  surety  for  the  payment  of  the 
first  purchase  of  goods. 

A.  Garrison,  for  Appellant. 

There  was  no  proof  that  plaintiffs  were  the  persons  to  whom 
the  note  was  made  payable — no  proof  who  composed  the  firm 
of  A.  Cahn  &  Co.     Woodworth  v.  Fidler,  24  111.,  109. 
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The  fact  of  partnership  was  expressly  put  in  issue  by  the 
plea  of  general  issue  sworn  to. 

The  appellant  by  signing  his  name  in  blank  on  the  back  of 
the  note,  at  the  request  of  the  makers,  and  without  any  con- 
sideration, did  limit  his  liability  to  that  of  an  assignor  or 
indorser,  under  our  statute,  and  the  plaintiff  had  no  right  or 
authority  to  write  over  his  name  or  charge  him  as  a  guarantor 
of  payment  at  maturity.  3  Scam.,  437,  497;  13  111.,  682:  2 
Hill  R,  80;  21  111.,  636. 

"  The  written  guaranty  not  expressing  a  consideration,  is 
void."  2  Comst.,  553. 

A  guaranty  of  payment  indorsed  on  a  note,  though  given 
at  the  time  the  note  was  made,  is  not  a  promissory  note;  it  is 
a  special  promise  for  the  debtor  of  another,  and  to  be  valid 
must  express  the  consideration.     5  Denio,  484 

Gookins,  Thomas  &  Roberts,  for  Appellees. 

The  presumption  is,  that  the  name  was  indorsed  at  the  time 
of  the  execution  of  the  note.  Camden  v.  McCoy,  3  Scam., 
437;  Carroll  v.  Weld,  13  111.,  684. 

This  being  the  fact,  no  consideration  was  necessary,  other 
than  the  consideration  of  the  note  itself.  Josyln  v.  Collinson, 
26  111.,  61;  Carroll  Y.Weld,  13  111.,  682;  Klein  v.  Currier,  14 
111.,  237.. 

That  the  plaintiff  below  had  full  authority  to  write  the 
words  of  guaranty  over  defendant's  signature,  needs  not  many 
references  to  Illinois  decisions  to  show.  In  Klein  v.  Currier, 
14  111.,  237,  the  words  were  written  at  the  time  of  the  trial. 

As  to  the  appellant's  point,  "that  the  written  guaranty  not 
expressing  a  consideration  is  void,"  we  refer,  as  conclusive 
that  the  reverse  is  the  law,  to  Harwood  v.  Kiersted,  20  111., 
373;  Be  WoI/y.  Raband,  1  Peters,  501;  Packard  v.  Richard- 
son, 17  Mass.,  122. 

Where  the  original  agreement  is,  that  sureties  shall  sign, 
that  is  a  sufficient  consideration.  Harwood  v.  Kiersted,  20 
111.,  373. 
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Walker,  J.  Defendant  below  filed  the  plea  of  non-as- 
sumpsit,  verified  by  affidavit.  On  the  trial,  no  evidence  was 
introduced,  of  who  composed  the  firm  of  A.  Calm  &  Co.,  the 
payees  of  the  note.  This  presents  the  question,  whether  the 
plea  of  the  general  issue,  verified  by  affidavit,  puts  that  ques- 
tion in  issue.  The  seventh  section  of  the  act  regulating  evi- 
dence has  provided,  that  on  the  trial,  upon  contracts  where 
the  action  is  brought  by  partners  or  joint  payees  or  obligees, 
it  shall  not  be  necessary,  to  maintain  his  action,  for  the  plain- 
tiff to  prove  the  copartnership  of  the  individuals  named,  or  to 
prove  the  christian  or  surnames  of  such  partners,  but  provides 
that  the  party  may  plead  in  abatement  as  heretofore,  or  prove 
on  the  trial,  that  more  persons  have  been  made  plaintiffs,  or 
that  more  persons  ought  to  have  been  made  plaintiffs,  or  that 
the  christian  or  surnames  are  different  from  those  stated  in 
the  declaration.  The  plea  of  the  general  issue  does  not  put 
the  partnership  in  issue,  nor  does  its  being  verified  by  affida- 
vit produce  that  effect. 

The  evidence  clearly  shows,  that  the  makers  were  partners, 
and  the  partnership  of  appellees  not  having  been  denied  by 
plea  in  abatement,  and  no  proof  showing  that  more  parties 
should  have  been  made  plaintiffs,  or  more  were  made  plaintiffs 
than  should  have  been,  no  .objection  is  perceived  to  their 
maintaining  their  action. 

It  was  also  urged  on  the  argument,  that  the  indorsement 
by  the  guarantor  having  been  made  after  the  note  was  exe- 
cuted, that  to  render  him  liable,  a  consideration  for  his  guar- 
anty should  have  been  averred  and  proved.  Barnard  Cahn 
testifies,  that  the  indorsement  was  written  on  the  note  at  the 
time  the  note  was  made,  whilst  the  makers  state  that  it  was 
indorsed  in  blank;  but  all  agree,  that  the  guarantor's  name 
appeared  on  the  note  when  it  was  first  delivered  to  the  payees. 
The  makers  also  say  that  appellant  refused  to  sign  it  as  secu- 
rity, but  said  he  would  so  sign  it,  as  he  would  not  have  to  pay 
it,  unless  it  could  not  be  collected  of  the  makers.  But  it  ap- 
pears appellees  had  no  notice  that  he  made  this  declaration. 
The  note  was  delivered  to  them  executed,  without  any  expla- 
nation.    And  as  the  makers  had  promised  to  furnish  security, 
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the  payees  had  a  right  to  suppose  that  he  had  executed  the 
indorsement,  even  if  it  was  in  blank,  in  the  capacity  of  a  gen- 
eral and  not  as  a  special  guarantor.  His  name  being  found 
upon  the  note  at  the  time  of  its  delivery,  and  not  being  payee, 
he  could  not  be  assignor,  but  must  be  presumed  to  have  in- 
tended to  become  primarily,  and  not  remotely  liable,  unless 
he  had  so  expressly  limited  his  undertaking.  The  appellees 
had  the  right  to  fill  up  the  indorsement,  as  a  general  and  not 
a  special  guaranty,  if  it  came  to  them  in  blank,  not  having 
notice  that  the  design  was  that  it  should  only  be  special.  So 
that  it  can  make  no  difference  whether  the  guaranty  was  or 
was  not  written  when  it  was  signed. 

There  was  an  abundance  of  evidence  to  show,  that  there 
was  a  consideration  to  support  the  note.  The  guarantor  hav- 
ing signed  it  to  accommodate  the  makers,  and  before  it  was 
delivered,  he  cannot  be  heard  to  insist  that  he  received  no 
consideration.  His  becoming  a  party,  was  a  part  of  the  origi- 
nal transaction,  and  the  consideration  received  by  the  makers, 
was  proof  of  the  consideration  to  support  the  guaranty.  The 
agreement,  by  the  makers,  that  they  would  furnish  security, 
for  the  purchase,  formed  an  inducement  for  appellees  to  part 
with  the  goods.  And  had  appellant  refused  to  indorse  the 
note,  the  probability  is  that  they  would  not  have  been  permit- 
ted to  retain  them  without  payment  or  other  security.  To 
permit  the  appellant  to  escape  liability  now,  because  he  re- 
ceived no  part  of  the  goods  for  which  the  note  was  given,  or 
because  he  was  not  paid  for  indorsing  the  note,  would  work 
manifest  injustice  to  the  payees. 

It  is  again  urged,  that  the  appellees  gave  time  after  the  ma- 
turity of  the  note  for  its  payment  and  thereby  released  the 
guarantor.  One  of  the  makers  testifies,  that  he  paid  bills 
that  were  made  after  the  note  was  given  and  before  its  matu- 
rity. That  when  such  payments  were  made,  he  offered  to 
apply  the  money  towards  paying  the  note,  but  appellee 
insisted  that  it  should  be  applied  to  the  account,  and  said  that 
the  fiote  might  run  a  year.  He  states,  that  the  accounts  were 
due  when  paid.  Barnard  Cahn  says,  he  heard  of  no  offer  to 
pay  the  money  on  the  note,  although  he  gave  receipts  for  the 
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money  paid  on  the  accounts.  Being  clerk,  and  giving  the 
receipts,  it  is  probable  that  he  would  have  heard  it,  if  such  an 
offer  had  been  made. 

But,  admitting  that  the  offer  was  made,  still  the  note  was 
not  due,  whilst  the  accounts  wTere,  and  unless  otherwise  direct- 
ed, the  creditor  had  a  right  to  appropriate  the  money  on  the 
claim  that  was  due,  rather  than  to  one  which  was  not.  But 
it  does  not  seem,  that  the  maker  insisted  upon  its  application 
to  the  payment  of  the  note.  He  did  not  so  direct,  and  until 
it  wTas  due,  the  guarantor  could  have  no  right  to  complain  that 
the  money  was  not  applied  to  the  note.  If  the  account  had 
not  been  due,  it  would  perhaps  have  made  a  difference.  But 
it  being  due,  appellees  had  a  right  to  insist  upon  its  payment, 
and  it  was  the  duty  of  the  debtor  to  pay  it,  and  in  doing  so 
no  wrong  was  done  to  appellant.  Nor  do  we  perceive,  from 
this  evidence,  that  it  establishes  a  valid  and  binding  agree- 
ment for  an  extension  of  time  for  the  payment  of  the  note. 
The  money  was  not  paid  upon  the  account  to  procure  the  ex- 
tension, nor  do  we  perceive  that  any  consideration  was  paid 
for  an  extension  of  time.  If  the  promise  was  made,  it  was 
without  consideration,  and  not  binding. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


James    Seery,  Appellant,  v.    Melcher   Socks,   and 
William  Mulvania,  Appellees. 

APPEAL  FROM  WOODFORD. 

"When  a  person  professes  to  act  as  an  agent,  disclosing  the  name  of  his  prin- 
cipal, he  assumes  no  personal  responsibility  unless  he  acts  fraudulently. 

This  suit  was  originally  brought  before  a  justice  of  the 
peace  of  Woodford  county,  by  appellees,  against  appellant, 
as  agent  of  Robinson  &  Dunham,  in  which  appellees  re- 
covered judgment  for  $65,  and  the  same  was  appealed  to 
the  Circuit  Court.  Trial  was  had  in  said  Circuit  Court,  at  the 
December   term   thereof,  1861,  and   the  jury  found  a  verdict 


314:  OTTAWA, 


Seery  v.  Socks  et  al. 


for  appellees  for  $60.60.  Whereupon  appellant  entered  a  mo- 
tion for  a  new  trial;  which  motion  was  overruled,  and  judg- 
ment rendered  as  follows:  "It  is  therefore  ordered  and 
adjudged  bj  the  court,  that  the  plaintiffs  have  and  recover  of 
and  from  the  said  James  Seery,  agent  of  Robinson  &  Dun- 
ham, the  sum  of  $60.60,  damages,"  etc. 

H.  B.  Hopkins,  for  Appellant.' 

When  the  verdict  is  manifestly  against  the  evidence,  or 
without  evidence,  or  appears  at  first  blush  erroneous,  or  results 
from  the  misdirection  of  the  court,  a  new  trial  will  be  granted. 
Lowry  v.  Orr,  1  Gilm.,  70;  Scott  v.  Blumb,  2  Gilm.,  595; 
Dawson  v. Bobbins,  5  Gilm.,  72;  Gordon  v.  Crooks,  11  111.,  142; 
Schwab  v.  Gingerick,  13  111.,  697. 

An  agent  is  not  personally  liable  when  acting  within  the 
proper  compass  of  his  powers.  Chitty  on  Contracts,  227,  228, 
note  1;  Meech  v.  Smith,  7  Wend.,  315;  Clark  v.  Foster,  8 
Verm.,  98;  Story  on  Agency,  sec.  308,  notes  1  and  2,  and 
cases  there  cited. 

Agents  acting  within  the  scope  of  their  authority  are 
liable  personally  to  third  persons  only  for  positive  wrongs, 
frauds  and  torts.  Story  on  Agency,  sec.  311,  note  3;  sec.  261, 
note  1. 

A.  E.  Stevenson,  and  T.  M.  Shaw,  for  Appellees. 

It  was  a  question  for  the  jury  to  decide,  whether  the  agent 
made  a  false  and  fraudulent  warranty.  If  the  warranty  was 
false  and  fraudulent,  he  could  not  protect  himself  by  charging 
the  fraud  on  his  principal.  Story  on  Agency,  308,  322;  Chit, 
on  Cont.  (9th  Am.  ed.)  p.  688. 

If  the  money  is  not  paid  over  to  the  principal  at  the  time 
the  contract  is  rescinded,  the  agent,  by  refusing  to  refund,  is 
personably  liable.     Story  on  Agency,  300,  301,  and  notes. 

Caton,  C.  J.  There  is  and  can  be  no  question  that  Seery 
acted  as  the  agent  of  Robinson  &  Dunham,  in  the  sale  of  the 
corn  sheller,  and  that  this  was  well  known  by  the  purchasers. 
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The  order  on  its  face  is  given  to  Robinson  &  Dunham,  in 
whose  name  Seery  made  the  sale,  and  the  summons  is  to  him, 
as  their  agent.  On  this  point,  there  can  be  no  dispute.  The 
action,  then,  should  have  been  again st  the  principals,  and  not 
the  agent.  When  the  agent  professes  to  act  as  agent,  and  dis- 
closes the  name  of  his  principal,  he  assumes  no  personal 
responsibility,  unless  he  is  guilty  of  some  fraud,  of  which 
there  is  no  pretense  in  this  case. 

But  even  if  the  action  were  properly  brought,  it  could  not 
be  maintained  on  this  proof.  According  to  Socks'  own  state- 
ment, the  vendor  was  to  have  an  opportunity  to  bring  a  me- 
chanic to  set  up  the  machine,  and  to  give  it  a  fair  trial,  and  he 
was  entitled  to  a  reasonable  time  to  do  so.  This  was  refused. 
The  proof  shows  that  the  machine  was  a  good  one,  and  with 
reasonable  time  there  is  no  doubt  the  defendant  could  have 
had  it  properly  adjusted,  so  that  it  would  have  done  good 
work.  It  did  not  do  good  work  on  the  first  trial,  because 
some  parts  of  the  machine  were  wanting,  which  were  brought 
up  by  the  mechanic;  and  because  the  machine  was  not  prop- 
erly adjusted. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgmerit  reversed. 


Robert  C.  Stickley,  Plaintiff  in  Error,  v.  William 
Little  et  al.,  Defendants  in  Error. 

ERROR  TO  TAZEWELL. 

An  affidavit  for  garnishee  process  upon  a  judgment  rendered,  should  state  the 
amount  of  the  judgment  recovered  against  the  creditors  of  the  person  gar- 
nisheed,  and  interrogatories  should  be  filed  for  the  garnishee  to  answer, 
before  default  taken  or  judgment  rendered. 

This  was  a  process  of  garnishment  by  William  Little  and 
others,  against  Robert  C.  Stickley,  as  garnishee  of  Smith  and 
Brady. 

The  affidavit  upon  which  the  writ  was  issued,  is  copied  in 
the  opinion. 
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A  summons  against  Stickley  was  issued,  dated  November 
5,  1860,  and  served  December  6,  1860. 

In  February,  1861,  a  conditional  judgment  was  rendered 
against  Stickley,  and  a  scire  facias  ordered  to  issue. 

A  scire  facias  was  isued,  and  served. 

A  judgment  by  default  was  rendered  against  Stickley,  for 
$115.66,  and  costs  of  suit. 

Stickley  moved  to  set  aside  judgment,  which  the  court  or- 
dered to  be  done,  upon  condition  that  he  pay  the  costs  in  sixty 
days. 

The  errors  assigned  are: 

The  paper  purporting  to  be  an  affidavit,  is  not  entitled  in 
any  cause. 

The  affidavit  does  not  show  where  the  judgment  of  William 
Little  and  others  was  rendered,  whether  in  a  court  of  record 
or  not,  nor  at  what  time,  nor  in  what  court,  nor  for  what 
amount  said  judgment  was  rendered,  nor  whether  the  same 
was  unpaid,  nor  to  what  county  execution  was  issued. 

Said  affidavit  does  not  state  or  set  forth  by  what  authority 
said  Parker  makes  his  affidavit. 

No  interrogatories  were  filed  for  the  garnishee  to  answer. 

The  court  erred  in  not  setting  aside  the  judgment  absolutely. 

James  Roberts,  for  Plaintiff  in  Error. 

B.  S.  Pbettyman,  for  Defendants  in  Error. 

Caton,  C.  J.     This  was   a  garnishee  proceeding,   upon  a 
judgment  recovered  by  Little  against  Smith  and  Brady.     The 
affidavit  on  which  the  process  was  issued,  is  as  follows: 
STATE  OF  ILLINOIS,  ) 

TAZEWELL  COUNTY,         )        ' 

Personally  appeared  before  me,  George  Harlow,  Clerk  of  the  Circuit 
Court  of  Tazewell  county,  William  E.  Parker,  who  being  sworn  according 
to  law  deposes  and  says,  that  William  Little  et  al.  obtained  a  judgment 
against  T.  W.  Smith  and  Robert  Brady,  on  which  judgment  an  execution 
was  issued,  and  returned  by  the  sheriff  of  the  county,  "  No  property  found ;" 
and  that  the  defendants  have  no  property  within  the  knowledge  of  this 
affiant,  in  their  possession,  liable  to  execution;  and  this  affiant  has 
just  reason  to  believe,  that  Robert  C.  Stickley  is  indebted  to  Robert 
Brady,  or  has  some  effects  or  estate  of  the  said  Brady  in  his  hands. 
Subscribed  and  sworn  to  before  me,  this  the    )  W.  E.  PARKER. 

5th  day  of  December,  A.  D.,  1860.  [ 

George  H.  Haklqw,  Clerk.     ) 
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The  process  was  served  on  Stickley,  against  whom  a  default 
was  taken,  and  a  judgment  rendered  for  one  hundred  and 
fifteen  dollars  and  sixty-six  cents.  No  interrogatories  were 
filed,  for  the  garnishee  to  answer.  This  default  was  wrong. 
The  affidavit  was  insufficient  to  justify  the  judgment.  It  does 
not  state  the  amount  of  the  judgment  recovered  against  Smith 
and  Brady.  By  his  default,  certainly  Stickley  admitted  no 
more  funds  or  property  of  theirs  in  his  hands,  than  the  affida- 
vit showed  was  the  amount  of  the  judgment  against  them. 
But  it  was  irregular  to  take  the  default  until  interrogatories 
were  exhibited  for  the  garnishee  to  answer.  Until  then  there 
was  nothing  for  him  to  answer,  and  he  was  not  bound  to 
appear. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Peoria,  Plaintiff  in  Error,  v.  John  H. 
Calhoun,  Defendant  in   Error. 

ERROR  TO  PEORIA. 

Where  an  action  is  brought  for  violating  a  city  ordinance  regulating  the  sale 
of  fresh  meats,  it  is  erroneous  to  instruct  the  jury,  that  such  an  ordinance 
may  be  passed,  if  not  unlawful  as  being  in  restraint  of  trade ;  since  if  the 
power  existed,  the  trade  in  violation  of  the  ordinance  could  not  be  lawful. 

It  is  for  the  court,  not  for  the  jury,  to  pronounce  upon  the  legality  of  such  an 
ordinance. 

Calhoun  was  sued  for  the  violation  of  the  market  ordi- 
nances of  the  city  of  Peoria,  and  was  found  guilty,  and  fined 
five  dollars.  He  appealed  to  the  Circuit  Court,  where  the 
cause  was  tried,  and  a  verdict  and  judgment  rendered  in 
favor  of  the  defendant;  from  which  judgment  the  case  is 
brought  to   this  court  by  writ  of  error. 

The  city  offered  its  charter,  and  the  ordinance  in  question, 
which  were  accepted  as  proved. 

The  defendant  confessed  and  admitted  that  he  did  sell  and 
offer  for  sale  fresh  meats  in  said  city,  and  outside  of  the  market- 
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liouse,  in  violation  of  said  ordinance,  so  passed  and  published 
as  aforesaid;  the  same  being  his  own  meat,  and  so  sold  on 
premises  which  he  had  in  his  possession  under  a  lease,  in  said 
city. 

On  behalf  of  the  city,  the  court  instructed  the  jury  as 
follows: 

The  jury  are  instructed  by  the  court,  that  the  city  of  Peoria 
lias,  by  virtue  of  her  charter,  power  to  pass  ordinances  pro- 
hibiting the  sale  of  fresh  meats  at  any  other  place  in  said  city, 
than  at  the  Central  Market  house  in  said  city. 

If  the  jury  believe,  from  the  evidence,  that  John  H.  Cal- 
houn did,  as  charged  in  the  complaint  in  this  cause,  sell  fresh 
meats  in  said  city,  outside  of  the  Central  Market,  (and  within 
four  or  five  blocks  of  the  same,)  in  less  quantities  than  by 
the  quarter,  they  will  find  the  defendant  guilty,  and  fix  his 
fine  at  not  less  than  three,  nor  more  than  ten  dollars;  pro- 
vided the  jury  further  believe,  from  the  evidence,  that  the 
City  Council  passed  the  ordinance  read  to  the  jury,  and 
caused  the  same  to  be  published  in  a  newspaper  published  in 
the  city  of  Peoria,  in  the  manner  required  in  the  city  charter, 
section  ten  of  article  five,  read  to  the  jury,  and  that  said  ordi- 
nance is  not  in  restraint  of  lawful  trade. 

The  jury  are  instructed,  that  the  city  of  Peoria  has  power 
to  establish  places  as  markets  for  the  sale  of  fresh  meats  in 
said  city,  and  to  prohibit  such  sale  at  other  places  than  such 
place,  in  less  quantities  than  by  the  quarter. 

In  behalf  of  defendant  below,  the  court  instructed  the  jury 
as  follows: 

Unless  the  jury  believe,  from  the  evidence,  that  the  ordi- 
nance offered  in  evidence  is  a  legal  and  valid  ordinance,  they 
must  find  for  the  defendant. 

That  although  the  jury  may  believe,  from  the  evidence, 
that  the  city  of  Peoria  has  power,  by  virtue  of  her  charter, 
to  pass  ordinances  prohibiting  the  sale  of  fresh  meats  in  any 
other  place  than  the  Central  Market,  yet  if  the  jury  further 
believe,  from  the  evidence,  that  the  ordinances  offered  in 
evidence  are  in  restraint  of  lawful  trade,  and  the  trade  in 
fresh  meats  in  itself  is  not  unlawful,  then  they  should  find  the 
defendant  not  guilty. 
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That  if  the  jury  believe,  from  the  evidence,  that  the  ordi- 
nance read  in  evidence  is  in  restraint  of  lawful  trade,  they 
will  still  find  the  defendant  not  guilty. 

That  the  City  Council  have  no  authority  to  pass  an  ordi- 
nance establishing  markets,  or  prohibiting  tiie  sale  of  fresh 
meats  in  less  quantities  than  by  the  quarter,  at  any  other  place 
except  the  Central  Market,  bnt  by  virtue  of  section  thirteen,  of 
article  five,  in  the  city  charter,  which  is  as  follows:  To  erect 
market-house,  establish  markets  and  market  places,  and  pro- 
vide for  the  government  and  regulation  thereof;  and  that 
under  that  power  the  city  has  not  the  right  to  fix  the  rents  of 
the  stalls  of  said  market  at  such  exorbitant  rates  that  they 
cannot  be  leased,  nor  to  use  said  market  for  the  purpose  of 
raising  a  revenue  for  the  general  purposes  of  the  city. 

Under  the  charter  of  the  city  of  Peoriar  the  City  Council 
has  the  right  to  regulate,  but  not  to  restrain  or  prohibit  the 
sale  or  trade  in  fresh  meats,  and  in  pursuance  of  that  right, 
said  City  Council  may  erect  market-houses,  establish  markets, 
and  pass  ordinances  to  prohibit  and  punish  persons  who  may 
sell  such  meats  within  the  city  of  Peoria,  and  outside  the 
limits  of  Central  Market. 

N".  IT.  Purple,  for  Plaintiff  in  Error. 


The  city  of  Peoria,  under  its  charter,  had  full  power  and 
authority  to  pass  the  ordinance.  Bush  v.  Seabury,  8  John., 
418;  Buffalo  v.  Webster,  Wend.,  99;  Stokes  and  Gilbert  v. 
Corporation  N.  Y.,  14  Wend.,  87;  Davenport  v.  Kelly,  7 
Iowa,  104;  Vanderbilt  v.  Adams,  7  Cowen,  348;  The  Mayor 
v.  Yvile,  3  Alabama,  137;  Harrison  v.  VicJcsburg,  3  Smedes 
&  Marsh.,  581. 

Manning  &  McCullocii,  and  Ingersolls  &  Wead,  for 
Defendant  in  Error. 

The  motion  for  new  trial  was  properly  overruled.  If  the 
jury  found,  either  that  the  ordinances  offered  in  evidence 
were  in  restraint  of  lawful  trade,  or  that  the  city  was  using 
the  market-house  for  the  purpose  of  raising  general  revenue, 
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they  were  instructed  to  find  the  defendant  not  guilty.  There 
was  sufficient  evidence  to  support  either  of  these  positions. 
The  verdict  will  not  therefore  be  set  aside  because  it  is  con- 
trary to  the  evidence.  Cross  v.  Casey  et  al..  25  TIL,  565; 
Bloom  v.  Crane,  24  111.,  48 ;  Martin  v.  Ehrenfeis,  24  111.,  1ST ; 
Gallup  v.  Smith,  24  111.,  586 ;  Morgan  v.  Ruerson,  20  111.,  346. 

Caton,  C.  J.  The  instructions  given  for  the  defendant, 
are  all  wrong,  or  nearly  so.  They  are  based  upon  an  errone- 
ous principle  which  pervades  them  all.  The  fourth  and  sixth 
may  be  selected  as  especially  exhibiting  this  erroneous  prin- 
ciple.    They  are  as  follows: 

"4.  That  although  the  jury  may  believe,  from  the  evidence, 
that  the  city  of  Peoria  has  power,  by  virtue  of  her  charter, 
to  pass  ordinances  prohibiting  the  sale  of  fresh  meats  in  any 
other  place  than  the  Central  Market,  yet  if  the  jury  further 
believe,  from  the  evidence,  that  the  ordinances  offered  in  evi- 
dence are  in  restraint  of  lawful  trade,  and  the  trade  in  fresh 
meat  in  itself  is  not  unlawful,  then  they  should  find  the  de 
fendant  not  guilty." 

"6.  That  if  the  jury  believe,  from  the  evidence,  that  the 
ordinance  read  in  evidence  is  in  restraint  of  lawful  trade,  they 
will  still  find  the  defendant  not  guilty." 

This  was  virtually  telling  the  jury,  that  although  the  city 
had  the  right  to  pass  the  ordinance,  yet  if  they  believed  it 
was  in  restraint  of  lawful  trade,  it  was  not  binding.  If  the 
city  had  power  to  pass  the  ordinance,  then  no  trade  in  viola- 
tion of  it  could  be  lawful.  The  proposition  is  repugnant  to 
itself.  The  third  instruction  in  so  many  words  refers  it  to  the 
jury  to  determine,  whether  the  ordinance  was  valid  or  not. 
That  was  for  the  court  to  determine.  The  judgment  is  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 
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Nathaniel  H.  Hall,  Plaintiff  in  Error,  v.  Jonathan 
P.  Burton,  Defendant  in  Error. 

A  note  made  payable  to  the  order  of  the  maker,  becomes  by  his  indorse- 
ment and  delivery,  like  a  note  made  to  the  order  of  any  other  person. 

This  was  an  action  of  debt  by  Jonathan  P.  Burton,  the  de- 
fendant in  error,  upon  two  promissory  notes,  made  at  Phila- 
delphia by  the  defendant  below,  payable  to  his  own  order 
and  by  him  indorsed  to  the  plaintiff  below.  The  declaration 
contained  four  special  counts  upon  the  notes,  and  the  common 
counts  for  money  lent,  etc.,  paid,  had  and  received,  and  found, 
to  be  due,  etc. 

The  defendant  below  filed  a  general  and  special  demurrer 
to  the  four  special  counts,  and  to  the  eighth  count  of  the 
declaration;  and  a  plea  of  non-assumpsit  to  the  fifth,  sixth. 
and  seventh  counts. 

The  Circuit  Court  overruled  the  demurrer  to  the  special 
counts,  the  defendant  below  abiding  thereby,  and  sustained 
the  same  to  the  eighth  count,  but  gave  no  judgment  there- 
upon. 

The  plaintiff  below  joined  issue  upon  the  plea  to  the  fifth, 
sixth  and  seventh  counts,  and  a  trial  was  had  thereon  by  the 
court  at  the  August  special  term,  1860.  The  court  found  for 
the  plaintiff  below,  and  assessed  his  damages  at  $805.69,  and 
rendered  judgment  for  $2,663.46   debt,  and  damages  $805.69. 

The  defendant  below  moved  for  a  new  trial,  which  motion; 
was  overruled,  and  exception  taken. 

The  defendant  below  brings  the  case  to  this  court  for 
review. 

C.  C.  Bonney,  and  John  D.  Rouse,  for  Plaintiff  in  Error. 

The  instruments  declared  upon  were  made  payable  to  the- 
order  of  the  maker  thereof,  and  not  to  any  other  person. 
They  were  therefore  void,  and  no  action  can  be  maintained 
thereon  against  the  maker.  Flight  v.  McClean,  16  Mees.  & 
Wels.  51;  Rombo  v.  Metz,  5  Strobh.  10S;  Woods  v.  Ridley, 
11  Humph.,  194. 

21— 29th  III. 
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The  instruments  declared  upon  were  not  negotiable  by  the 
laws  of  Pennsylvania,  where  the  same  were  made  and  in- 
dorsed. The  validity  of  a  contract  depends  upon  the  lex  loci 
contractus.  Sherman  et  at.  v.  Gassett  et  al.,  4  Gilm.,  521; 
Story  on  Conflict  of  Laws.,  sec.  24.-3. 

1  No  action  could  be  maintained  upon  a  promissory  note,  by 
the  payee  or  indorsee,  prior  to  Stat,  of  the  3  and  4  Anne, 
chap.  9,  nor  was  the   same  negotiable.     Trier  v.  Bridgman, 

2  East  P.,  359;  Preamble  to  Stat.  3  and  4  Anne,  chap.  9. 
The  legal  effect  of  the  instruments  declared  on,  if  any  they 

have,  is,  that  the  indorsee  is  payee.  Gay  et  al.  v.  Zander, 
6  M.,  G.  &  S.  336;  Masters  v.  Barreto,  2  C.  &  K.,  715; 
Scull  v.  Edwards,  8  Eng.  P.,  24. 

A  contract  or  written  instrument  should  be  stated  accord- 
ing to  its  legal  effect.  1  C bitty  on  Pleadings,  305;  Stephen 
on  Pleadings,  432;  Gould  on  Plead.,  155. 

A  mistake  in  stating  the  legal  effect,  if  it  appears  upon  the 
face  of  the  pleadings,  is  fatal  on  demurrer,  and  if  it  does  not 
thus  appear,  it  is  fatal  in  evidence.  Gould  on  Plead.,  156; 
1  Chit,  on  Plead.,  306. 

The  plaintiff  below  sues  as  indorsee,  and  declares-  against 
the  defendant  below  as  indorser,  when,  according  to  the 
cases  cited  above,  he  should  declare  as  payee  against  the 
maker. 

The  plaintiff  below,  as  indorsee,  brings  an  action  of  debt 
against  the  maker.  Assumpsit  is  the  only  remedy  of  the 
indorsee  of  a  promissory  note  against  the  maker,  1  Chit,  on 
Plead.,  103;  2  Bos.  &  Pub,  78. 

N.  A.  Purple,  for  Defendant  in  Error. 

Cited,  24  111.,  191. 

Walker,  J.  This  was  an  action  of  debt  instituted  i.i  the 
court  below,  on  two  promissory  notes.  They  were  executed 
by  plaintiff  in  error,  payable  to  his  own  order,  and  were 
indorsed  by  him  to  defendant  in  error.  It  is  urged,  as  a 
ground  of  reversal,  that  the  notes  never  became  valid  and 
binding  negotiable  instruments,  under  our  statute,  for  the  want 
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of  a  payee,  and  that  their  subsequent  indorsement  by  the 
maker,  gave  to  them  no  vitality  or  legal  effect  as  promissory 
notes.  In  the  case  of  Wilder  v.  De  Wolf,  24  111.,  191,  this 
court  held,  that  whilst  such  "  a  note  is  inoperative  until  it  is 
negotiated,  yet,  when  the  maker  indorses  and  delivers  it,  that 
it  then  becomes  fully  invested  with  all  the  attributes  of  such 
an  instrument,  and  subject  to  all  of  its  incidents."  This  pre- 
cise question  was  before  the  court,  and  was  then  decided. 
This  action  is  against  the  maker,  and  he  became  liable,  as  such, 
the  moment  he  indorsed  and  delivered  these  notes.  By  that 
simple  act,  he  became  both  maker  and  indorser,  and  liable  to 
respond  to  all  the  liabilities  of  either. 

The  other  objections  urged  upon  the  trial  have  been  ex- 
amined with  care,  and  are  regarded  as  possessing  no  force. 
Upon  this  entire  record,  no  error  is  perceived,  and  the  judg- 
ment of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


Francis  B.  Nicoll,  Appellant,  v.  William  B. 
Ogden  et  al,  Appellees. 

APPEAL  FROM  COOK. 

Real  estate  held  intrust  by  one  of  several  persons,  partners  in  a  speculation, 
is  personalty.  If,  however,  the  trustee  who  holds  such  real  estate  in  trust 
for  the  benefit  of  his  copartners,  subsequently  conveys  the  same  to  other 
persons,  and  they,  after  receiving  the  deed  from  said  trustee,  and  the  legal 
title  being  vested  in  them,  make  a  declaration  of  trust  by  deed,  by  the  con- 
sent  and  at  the  request  of  the  cestuis  que  trust,  that  they  hold  said  property 
in  trust  for  said  cestuis  que  trust,  specifying  the  proportion  of  said  real  es- 
tate belonging  to  each  of  said  cestuis  que  trust,  the  character  of  said  prop- 
erty becomes  then  changed ;  it  ceases  to  be  personalty,  and  is  then  to  be 
treated  as  real  estate,  and  it  vests  in  each  of  said  cestuis  que  trust  an  equit- 
able title  to  their  proportion  of  said  real  estate,  of  which  a  widow  of  one 
of  said  cestuis  que  trust  is  dowable. 

A  subsequent  declaration  of  the  objects  and  intents  of  said  trusts,  made  by 
the  said  cestuis  que  trust  at  the  request  of  said  trustees,  cannot  so  change 
the  declaration  of  tru^t  previously  made  by  said  trustees,  by  which  an 
equitable  title  was  vested  in  said  cestuis  que  trust,  as  to  deprive  the  widow 
of  one  of  said  cestuis  que  trust  of  her  right  to  dower  in  the  portion  of  the 
equitable  estate  of  her  deceased  husband. 
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The  difference  between  executory  and  executed  contracts,  considered,  exam- 
ined and  explained. 

On  the  9th  day  of  February,  1861,  the  appellant  filed  her 
bill  in  chancery,  in  the  Circuit  Court  of  Cook  county,  against 
William  B.  Ogden,  Mahlon  D.  Ogden,  Edwin  Ii.  Sheldon, 
Charles  Butler,  Eliza  A.  Butler,  James  D.  Wilson,  Wesley 
Munger,  George  Armour,  O.  T.  Snow,  and  the  Chicago  Dock 
and  Canal  Company,  setting  forth  that  Edward  A.  Nicoll  was 
seized  of  an  equitable  estate  of  inheritance  in  certain  tracts 
of  land,  therein  specifically  described,  called  the  "Trust  half 
of  the  Hunter  property,"  and  in  certain  other  tracts  of  land 
also  specifically  described,  called  the  "  Bard  Trust  property," 
and  of  a  legal  estate  of  inheritance  in  certain  tracts  of  land 
situate  in  La  Salle,  Will  and  Grundy  counties,  in  this  State. 

The  bill  alleges  the  marriage  of  the  complainant  with 
Edward  A.  Nicoll,  before  he  became  seized  of  any  of  the 
property  mentioned,  his  death  and  that  the  defendants,  when 
the  bill  was  filed,  were  seized  of  a  legal  estate  of  inheritance 
in  parcels  of  the  property  in  which  she  claimed  dower,  and 
prayed  that  the  same  might  be  set  out  to  her  in  such  parcels. 

On  the  5th  day  of  September,  1861,  the  defendants  filed 
their  answer,  to  which  the  complainant  filed  a  replication.  The 
complainant,  on  her  own  motion,  dismissed  her  bill  as  to 
Wesley  Munger,  George  Armour  and  T.  Snow.  The  cause 
was  heard  in  the  court  below  upon  bill,  answer,  replication 
and  proofs,  and  on  the  15th  day  of  March,  1862,  the  bill  was 
pro  forma  dismissed,  as  to  the  residue  of  the  defendants,  from 
which  decree  the  complainant  appealed,  and  brings  the  case 
to  this  court. 

The  facts  in  the  case  are  substantially  as  follows: 

The  complainant's  marriage  with  Edward  A.  Nicoll,  on  the 
3rd  day  of  September,  1818,  is  admitted,  and  his  death  is  also 
admitted  to  be  established  by  evidence  that  is  prima  facie 
sufficient  for  the  purposes  of  this  suit.  No  question  is  raised 
in  regard  to  the  marriage  of  the  complainant,  nor  as  to  her 
husband's  death  prior  to  the  year  1859.  The  facts  in  regard 
to  the  property  called  the  "Trust  half  of  the  Hunter  prop- 
erty," are,  that  on  or  about  the  1st  day  of  December,  1834, 


APRIL  TEEM,  1862.  325 

Nicoll  v.  Ogden  et  al. 

several  gentlemen  of  New  York,  and  among  others,  Edward 
A.  Nicoll,  entered  into  an  adventure  for  the  purchase  and  sale 
of  Western  lands. 

The  lands  purchased  were  conveyed  to  Charles  Butler,  and 
were  by  him  to  be  sold  for  the  use  and  benefit  of  the  adven- 
turers. The  nature  and  extent  of  the  interest  of  the  several 
adventurers  was  clearly  defined  in  certificates  issued  to  them 
severally  by  Mr.  Eutler,  bearing  date  the  first  day  of  July, 
1835.  These  certificates  recite  the  purchase  of  the  "Hunter 
property,"  so  called,  at  Chicago,  for  one  hundred  thousand 
dollars,  and  that  the  adventure  was  divided  into  one  thousand 
shares,  of  one  hundred  dollars  each.  They  also  state  the 
number  of  shares  held  by  each  adventurer,  and  provide  that 
the  lands  shall  be  sold,  and  a  division  made  of  the  net  pro- 
ceeds among  the  several  parties  in  interest.  They  also  declare 
that  the  interest  of  each  of  said  adventurers  was  a  personal 
interest,  to  be  accounted  for  in  money,  and  not  in  land,  when 
the  property  should  be  sold  and  the  avails  thereof  realized. 
The  "Hunter  property,"  so  called,  was  conveyed  by  Arthur 
Bronson  to  Frederic  Bronson,  December  1,  1834,  and  the 
unsold  portions  thereof  were  conveyed  by  Frederic  Bronson 
to  Charles  Butler,  by  deed  bearing  date  the  eighth  day  of 
September,  1835,  and  absolute  on  its  face,  but,  in  fact,  for  the 
uses  and  purposes  of  said  adventure. 

After  the  adventure  was  entered  upon,  and  prior  to  the  first 
day  of  April,  1840,  the  interests  of  the  several  adventurers 
had  changed,  by  the  purchase,  sale  and  transfer  of  shares  held 
by  them.  Butler  originally  held  a  majority  of  the  shares,  but, 
at  this  time,  he  was  the  owner  of  just  one-half  of  the  same, 
and  it  became  desirable  that  he  should  execute  a  further  decla- 
ration of  trust,  setting  forth  the  extent  of  the  interest  of  the 
other  persons  then  parties  to  the  adventure,  in  and  to  the 
property  and  proceeds  of  the  same.  Accordingly,  Butler,  on 
the  first  day  of  April,  1840,  made  a  declaration  of  trust,  of 
that  date,  which  recited  the  conveyance  from  Bronson,  and 
set  forth  that  Edward  A.  Kicoll  and  others  had  contributed 
and  paid  one-half  part  of  the  purchase  money  of  the  premises, 
and  were  entitled  to  a  corresponding  interest  in   the  proceeds 
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thereof;  as  evidence  of  which  right  and  interest,  the  said 
persons  so  entitled  held  certificates  thereof,  executed  by  said 
Butler,  and  that  said  Butler  held  the  premises  in  trust,  to  sell 
and  dispose  of  the  same,  and  every  part  thereof,  and  divide 
the  proceeds  among  the  parties  interested  therein  holding  said 
certificates.  The  declaration  of  trust  then  declared,  that 
Butler  held  the  undivided  one-half  part  of  the  premises  con- 
veyed to  him  by  the  deed  of  Branson,  except  such  parts 
thereof  as  had  been  sold,  and  also  all  lands  conveyed  to  But- 
ler in  payment  of  or  exchange  for  any  portion  of  said  prem- 
ises, and  all  securities,  debts  and  personal  effects  taken  and 
received  on  account  of  sales  thereof  in  trust  to  manage  and 
dispose  of  said  premises,  and  every  part  thereof,  for  the  inter- 
est of  all  concerned,  therein ;  and  to  sell,  or  contract  to  sell, 
and  convey  the  premises,  and  every  part  thereof,  at  such  time 
or  times,  for  such  prices,  and  upon  such  terms  of  payment,  as 
said  Butler  might  think  proper,  and  to  execute  conveyances 
to  purchasers;  and  after  deducting  from  the  proceeds  all 
taxes,  expenses,  etc.,  to  pay,  distribute  and  divide  the  one-half 
part  of  the  net  proceeds  unto  and  among  said  Edward  A. 
Nicoll  and  others  holding  the  said  certificates  of  interest,  exe- 
cuted by  said  Butler,  according  to  the  terms  thereof. 

Prior  to  the  first  day  of  April,  1842,  a  considerable  portion 
of  the  property  had  been  sold,  and  a  large  sum  of  money  was 
due  to  the  adventurers  on  account  of  the  purchase  money, 
which  was  secured  by  contracts,  bonds,  mortgages,  etc. ;  and 
the  adventure  was  indebted  in  considerable  sums  of  money, 
which  were  expected  to  be  paid  out  of  the  assets  then  on  hand. 
The  relative  interests  of  the  adventurers  had  also  changed. 
At  that  time,  Charles  Butler  was  the  owner  of  one-half,  and 
the  other  half  was  owned  as  follows,  viz.:  Edward  A.  JSTicoll, 
six-eighteenths;  the  assignee  of  Simeon  Hyde,  four-eight- 
eenths; John  S.  Bussing,  two-eighteenths;  Chester  Clark, 
two-eighteenths;  Benjamin  F.  Butler,  one-eighteenth;  Wil- 
liam B.  Ogden,  one-eighteenth;  and  Barton  White,  two- 
eighteenths.  Butler  had  become  embarrassed,  and  had. 
executed  a  mortgage  upon  his  undivided  one-half  interest. 
Under  these  circumstances,  it  became  desirable  that   the  half 
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interest  in  the  unsold  property,  not  belonging  to  Butler  in  his 
own  right,'  should  be  transferred  to  other  trustees,  and  that 
the  whole  assets  of  property  which  had  been  sold  should  be 
placed  in  the  hands  of  a  trustee,  for  the  purposes  of  the  origi- 
nal adventure.  Accordingly,  Butler,  at  the  request  of  the 
other  parties  in  interest,  on  the  first  day  of  April,  1842,  con- 
veyed to  Edward  A.  Nicoll  and  Orsamus  Bushnell  the  undi- 
vided one-half  of  all  of  the  unsold  property.  This  deed  was 
absolute  on  its  face,  and  conveyed  the  property  to  them, 
therein  designating  them  as  trustees,  and  conveying  to  them, 
and  to  the  survivor  of  them,  and  to  the  heirs  and  assigns  of 
such  survivor,  forever,  to  have  and  to  hold  as  joint  tenants, 
and  not  as  tenants  in  common,  and  to  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  to  his  and  their 
use  forever. 

On  the  same  first  day  of  April,  1842,  Butler  assigned  all 
of  the  assets  then  in  his  hands  belonging  to  the  adventure,  to 
William  B.  Ogden,  for  the  purpose  of  being  reduced  into 
money,  and  divided  among  the  parties  in  interest,  in  accord- 
ance with  their  respective  rights  thereto.  The  account  of 
Butler  with  the  adventure  was,  at  the  same  time,  settled,  and 
in  consideration  of  the  above  conveyance  and  assignment,  he 
was  released  by  the  other  parties  in  interest  from  all  further 
obligation  growing  out  of  his  position  as  trustee  for  the 
adventure.  Butler  having  thus  withdrawn  his  individual  in- 
terest in  the  adventure,  it  was  continued  for  the  benefit  of  the 
other  parties  in  interest.  One  portion  of  the  adventure  was 
continued  under  the  assignment  from  Charles  Butler  to 
William  B.  Ogden,  and  the  other  portion  was  continued 
under  the  deed  from  Mr.  Butler  to  Nicoll  and  Bushnell.  At 
the  time  of  the  execution  of  the  above  mentioned  conveyance 
from  Butler  to  Nicoll  and  Bushnell,  the  trusts  upon  which  the 
same  was  executed  were  not  declared,  but  afterwards,  by  an 
instrument  bearing  date  the  12th  day  of  April,  1842,  the  said 
Nicoll  and  Bushnell  declared  that  said  premises  were  conveyed 
to  them  in  trust  for  the  several  parties  entitled  thereto,  to  wit, 
John  S.  Bussing,  Edward  A.  Nicoll,  William  B.  Ogden,  Ben- 
jamin F.  Butler,  Charles   Butler,  trustee,  Chester  Clark,  and 
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Barton  White,  and  designating  their  respective  interests,  and 
agreeing,  that  whenever  partition  should  be  made  of  the 
premises,  they  would  convey  to  each  of  the  parties  entitled, 
his  share  in  severalty;  and  that  if  before  such  partition  should 
be  made,  any  part  of  the  premises  should  be  sold,  they  would 
account  for  the  proceeds  of  such  sales  to  the  parties  in  interest, 
according  to  their  respective  rights,  after  deducting  there- 
from all  expenses,  charges,  taxes,  assessments,  etc.,  incident 
to  the  execution  of  the  trust  thereby  declared. 

Nicoll  and  Bushnell  desiring  a  more  particular  declaration 
of  their  powers  and  duties  as  trustees,  the  parties  then  in- 
terested in  the  adventure,  that  is  to  say,  John  S.  Bussing, 
Edward  A.  Nicoll,  William  B.  Ogden,  Benjamin  F.  Butler, 
Charles  Butler,  trustee,  Chester  Clark,  and  Barton  White,  by 
an  instrument  under  their  hands  and  seals,  bearing  elate  the 
25th  day  of  April,  1842,  after  reciting  the  conveyance  by 
Butler  to  the  said  trustees,  and  the  declaration  of  trust  made 
by  them  above  referred  to,  and  that  a  declaration  of  the  objects 
and  intents  of  said  trust  was  desired  and  required  of  said 
parties  in  interest  by  said  trustees,  with  a  view  to  express  and 
define  their  powers,  declared,  that  the  objects  and  intents  of 
said  trust  were,  that  whenever  partition  should  be  made  of 
the  premises,  the  trustee  should  convey  to  each  party  his 
share  in  severalty,  and  that  said  trustees  might,  before  such 
partition,  sell  and  convey,  the  premises,  or  any  part  thereof, 
to  any  person  or  persons,  for  such  prices  and  upon  such  terms 
of  payment  as  said  trustees  might  think  proper,  with  power 
to  appoint  an  attorney  for  that  purpose;  the  said  trustees 
accounting  to  said  parties  in  interest  for  the  proceeds  of  such 
sales,  according  to  their  resj>ective  rights,  after  deducting 
therefrom  all  expenses,  etc. 

On  the  31st  day  of  May,  1842,  Nicoll  sold  and  conveyed  to 
Abel  T.  Anderson,  two-thirds  of  his  interest  in  the  adventure, 
being  four-eighteenth  parts  of  the  same;  and  on  the  27th  day 
of  September,  1842,  Nicoll  sold  and  conveyed  to  Thomas  J. 
Oakley  his  remaining  one-third  interest  in  that  portion  of  the 
property  of  .the  adventure  which  was  conveyed  to  him  and 
Bushnell,  as  trustees.     The  remaining  interest   of  Nie'oll  in 
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the  adventure  was  afterwards,  on  the  23rd  day  of  December, 
1842,  assigned  to  Abel  T.  Anderson. 

On  the  3rd  day  of  January,  1843,  it  was  agreed  between 
all  the  parties  beneficially  interested  in  that  portion  of  the 
Hunter  property  which  had  been  conveyed  by  Charles  Butler 
to  Nicoil  and  Bushnell,  that  partition  should  be  made  of  said 
property  between  the  said  Charles  Butler  and  the  said  trus- 
tees; and  a  deed  of  partition,  dated  January  1,  1843,  be- 
tween Charles  Butler  on  the  one  part,  and  said  Bushnell  on 
the  other  part,  was  executed,  wdiereby  a  certain  part  of  the 
property  was  conveyed  by  Bushnell  to  said  Bntler,  and  cer- 
tain other  portions  of  the  property  were  conveyed  by  said 
Butler  to  said  Nicoll  and  Bushnell.  Which  property  last 
mentioned,  is  called  the  "Trust  half  of  the  Hunter  property." 

By  a  decree  of  the  Cook  County  Court,  rendered  on  the 
6th  day  of  August,  1845,  in  a  suit  wherein  John  S.  Bussing, 
Chester  Clark,  Thomas  J.  Oakley,  Abel  T.  Anderson,  Isaac 
A.  Johnson — who  had  acquired  one-half  of  the  interest  con- 
veyed by  Edward  A.  Kicoll  to  Abel  T.  Anderson,  by  the 
deed  of  May  31,  1842 — Benjamin  F.  Butler,  Barton  "White, 
William  B.  Ogden,  and  Charles  Butler,  trustee,  were  com- 
plainants, and  Orsamus  Bushnell  and  Edward  A.  Kicoll  were 
defendants,  the  said  Nicoll  was  removed  from  his  trusteeship, 
and  the  powers  theretofore  vested  in  Nicoll  and  Bushnell, 
jointly,  were  declared  to  be  vested  in  Bushnell  alone;  and 
the  partition  made  between  Bushnell  and  Butler,  by  their 
deed  of  January  1,  1843,  was  confirmed. 

Between  the  first  day  of  April,  1842,  and  the  10th  day  of 
April,  1846,  portions  of  the  Trust  half  of  the  Hunter  prop- 
erty were  sold  and  conveyed,  and  contracted  to  be  sold,  by 
William  B.  Ogden,  as  the  attorney  in  fact  of  Nicoll  and 
Bushnell,  and  of  Bushnell  alone. 

On  the  10th  day  of  April,  1846,  all  the  parties  interested 
in  the  adventure,  that  is  to  say,  Charles  Butler,  trustee,  Ben- 
jamin F.  Butler,  John  S.  Bussing,  Chester  Clark,  Abel  T. 
Anderson,  Isaac  A.  Johnson,  Thomas  J.  Oakley,  and  Barton 
White,  sold  and  conveyed  to  William  B.  Ogden  all  of  their 
interest  in  the  entire  adventure. 
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On  the  5th  day  of  November,  1846,  Orsamus  Bushnell  re- 
leased and  quit-claimed  to  William  B.  Ogden  all  the  right, 
title  and  interest  that  he  then  had  in  the  premises,  which 
were  conveyed  to  said  Nicoll  and  himself.  And  on  the  5th 
day  of  November,  1858,  the  said  Orsamus  Bushnell,  by  his 
deed  of  that  date,  conveyed  and  confirmed  unto  William 
B.  Ogden,  the  premises  described  in  his  former  deed.  The 
appellant  claims  dower  in  certain  lots  and  tracts  of  land,  the 
title  to  which  became  vested  in  William  B.  Ogden,  under  the 
three  conveyances  last  mentioned,  or  some  one  of  them,  and 
the  defendants  claim  title  under  or  through  said  conveyances, 
or  some  one  or  more  of  them. 

Arrinoton  &  Peaeody,j  for  Appellant. 

The  lands  in  which  the  bill  of  appellant  seeks  to  establish 
the  right  of  dower,  may  be  classed  under  three  divisions,  as 
follows  : 

Tiie  Trust  Half  of  the  Hunter  property; 

The  Bard  Trust  property ; 

Country  lands. 

These  will  now  be  considered  in  their  order. 

The  Trust  Half  of  the  Hunter  property.  The  essential 
and  undisputed  facts  in  relation  to  this  part  of  the  case,  are 
the  following: 

1.  On  the  1st  of  December,  1834,  an  association  was 
formed,  in  the  city  of  New  York,  for  the  purchase  and  sale  of 
Western  lauds,  and  afterwards,  in  accordance  with  the  general 
object,  the  Hunter  property  was  bought  and  conveyed  to 
Charles  Butler,  as  the  trustee  and  agent  of  the  association; 
the  purchase  money  being  $100,000,  and  paid  by  the  several 
members  in  certain  proportions. 

2.  On  July  1st,  1835,  Butler  issued  separate  certificates  to 
the  members  of  the  association,  defining  their  interests,  or 
shares  in  the  partnership,  and  stating  "that  the  interest  of 
each  was  to  be  accounted  for,  in  money,  and  not  in  land." 

3.  Edward  A.  Nicoll,  the  husband  of  the  appellant,  was, 
from  the  first,  a  member  of  the  association. 
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4.  April  1st,  1840,  Butler  made  a  declaration  of  trust,  set- 
ting forth  that  Nicoll  and  others  paid  one-half  the  purchase 
money  for  the  Hunter  property,  etc. 

5.  April  1st,  1812,  by  agreement  of  all  the  parties  in 
interest,  Butler  conveyed  the  undivided  half  of  the  Hunter 
property  to  Nicoll  and  Bushnell,  and  to  the  survivor  of  them, 
and  to  the  heirs  and  assignee  of  such  survivor. 

6.  April  12th,  1842,  Nicoll  and  Bushnell  made  a  declara- 
tion of  trust,  stating  that  they  held  six-eighteenths  of  the  un- 
divided half  of  the  Hunter  property  for  the  said  Nicoll,  and 
the  remainder  for  other  beneficiaries  therein  specified,  and 
promising,  that  whenever  partition  of  the  premises  should  be 
made,  (the  same  to  be  effected  within  six  months,  if  practica- 
ble,) they  would  convey  to  each  of  the  beneficiaries,  "  his 
heirs  and  assigns,  his  part  or  share  of  the  premises  in 
severalty." 

7.  Ajjril  25th,  1842,  the  beneficiaries,  at  the  request  of 
Nieoll  and  Bushnell,  signed  an  instrument  setting  forth  the 
trust  of  Nicoll  and  Bushnell,  in  nearly  the  same  terms  as  the 
preceding  declaration,  and  giving  express  authority  to  the 
trustees,  before  partition,  to  sell  any  part  of  the  trust  premises, 
but  to  account  for  the  proceeds. 

8.  May  31st,  1842,  Nicoll  conveyed  two-thirds  of  his  inter- 
est in  the  Hunter  property  to  Anderson. 

9.  Sept.  27th,  1842,  Nicoll  conveyed  the  remaining  one- 
third  of  his  interest  in  the  Hunter  property  to  Oakley. 

10.  The  marriage  of  the  appellant  with  Nicoll  is  admitted, 
as  well  as  the  death  of  Nicoll. 

11.  April  10th,  1846,  all  the  beneficiaries  sold  and  con- 
veyed to  Ogden. 

12.  Nov.  5th,  1846,  Bushnell,  the  trustee,  quit-claimed  to 
Ogden. 

Hence,  the  only  question  for  the  court,  as  to  the  Hunter 
property,  is  this: 

Had  Edward  A.  Nicoll,  by  virtue  of  the  deed  from  Butler 
to  Nicoll  and  Bushnell  as  trustees,  and  by  virtue  of  their  sub- 
sequent declaration  of  trust,  an  equitable  estate  of  inheritance? 

Because  it  is  a  rule  of  our  statutory  law,  under  the  settled 
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construction  of  this  court,  that  the  right  of  dower  attaches 
upon  equitable  estates  of  inheritance.  Laws  of  1839,  p.  698; 
Davenport  v.  Farrar,  1  Scam.,  315;  Owen  v.  Bobbins,  19  111., 
515;  Porter  v.  Fwing,  24  111.,  619. 

And  no  one  will  dispute  the  legal  proposition,  that  when 
the  right  of  dower  has  once  attached,  it  can  only  be  defeated 
by  the  appropriate  act  of  the  wife. 

Therefore,  the  sole  and  decisive  question  recurs:  Had 
Edward  A.  Nicoll,  before  the  alienation  of  his  interest,  an 
equitable  estate  of  inheritance  in  the  Hunter  property? 

We  assert  the  affirmative,  and  submit,  that  it  is  proved  in 
the  clearest  manner,  as  well  by  the  declaration  of  trust  made 
by  the  trustees,  as  by  the  subsequent  agreement  or  declaration 
of  the  beneficiaries.  In  support  of  this  view,  we  invoke  at- 
tention to  the  following  points  of  construction. 

The  declaration  of  JSTicoll  and  Bushnell  is  express,  "that 
they  hold  the  premises  in  trust." 

Therefore,  they  did  not  hold  for  their  own  use.  And  there- 
fore, they  must,  ex  necessitate,  have  held  in  trust,  or  for  the 
use  of  some  one  else.  The  equitable  owners])  ip  did  not  per- 
tain to  Nicoll  and  Bushnell,  as  trustees.  But  the  equitable 
ownership  must  have  attached  to  some  one.  No  person, 
however,  is  named  in  the  declaration  of  trust,  other  than  the 
enumerated  beneficiaries.  Therefore,  these  must  have  been 
clothed  with  the  equitable  ownership. 

The  declaration  of  trust  specifies  the  beneficiaries,  and 
defines  their  respective  interests:  "We  hold  the  same  in 
trust  for  Edward  A.  Nicoll,  who  is  entitled  to  six-eighteenth 
parts  thereof,"  etc. 

Here,  Edward  A.  ISTicoll  has  a  vested  equitable  estate  of 
inheritance  in  one  undivided  third  part  of  the  trust  half  of 
the  Hunter  property.  Because,  there  is  no  limitation  of  an 
estate  less  than  a  fee.  And  by  .the  laws  of  Illinois,  "every 
estate  in  lands  is  deemed  a  fee  simple,  if  a  less  estate  be  not 
limited  by  express  words."     Laws  of  1839,  p.  51. 

The  declaration  of  Nicoll  and  Bushnell  is  positive  in  terms, 
not  only  that  "  they  hold  in  trust"  for  the  persons  specified, 
but  also,  that  the  trustees  shall,  upon  partition,  "  convey  to 
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eacli  of  the  persons,"  named  as  beneficiaries,  "his  heirs  and 
assigns,  his  part  or  share  of  the  premises  in  severalty  by 
deed." 

Hence,  this  equitable  estate  was  transmissible  not  to  the 
personal  representatives  of  the  beneficiary,  in  case  of  his 
death,  but  to  his  heirs.  But  who  will  say  that  this  is  not  the 
proper  and  infallible  criterion  of  an  estate  of  inheritance? 
How  then  can  it  be  pretended  that  this  was  not  an  estate  of 
inheritance?  If  Nicoll  had  died  the  day  after  the  declaration 
of  trust,  the  estate,  beyond  all  controversy,  would  have  gone 
to  his  heirs,  because  it  was  an  estate  of  inheritance.  But  will 
any  one  deny  that,  in  such  case,  his  wife  would  have  been 
entitled  to  dower?  But  if  she  ever  would  have  been  entitled 
to  dower,  in  the  event  of  the  husband's  death,  she  is  so  entitled 
still. 

The  declaration  of  trust  vested  no  preceding  estate  before 
that  of  Nicoll  and  the  other  beneficiaries,  and  limited  no 
remainder  to  come  afterwards.  And  therefore,  again,  since 
the  trustees  had  no  equitable  ownership,  the  equitable  fee, 
unless  in  mibibus,  must  have  belonged  to  the  beneficiaries! 

Such  is  the  strength  of  the  arguments  in  favor  of  the  affirm- 
ation.  And  now  let  us  examine  what  may  be  urged  by  way 
of  objection,  from  the  other  side. 

There  are  but  three  possible  theories,  which  can  be  sug- 
gested by  human  ingenuity,  to  defeat  the  claim  of  appellant. 

First.  That  the  Hunter  property,  being  held  in  partner- 
ship, was  stamped  with  the  character  of  personalty,  and  still 
retained  that  character  at  the  date  of  Nicoll's  alienation. 

Second.  That  the  nature  of  the  trust,  in  respect  to  Nicoll 
and  the  other  beneficiaries,  was  executory;  and  that  dower 
does  not  attach  upon  executory  trusts. 

Third.  That  the  trustees  had  a  power  of  sale  which,  if 
exercised,  would  defeat  the  right  of  dower;  and  that  such 
power  was  exercised. 

Although  the  first  of  these  theories  has  not  been  distinctly 
propounded  by  opposing  counsel,  in  relation  to  the  Hunter 
property,  yet,  as  it  is  the  only  one  which,  in  our  judgment, 
has  any  show  of  plausibility,  it  must  be  subjected   to  a  brief 
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F irst  Adverse  Theory.  That  these  lands  being  originally 
bought  for  a  partnership  purpose,  were,  ipso  facto,  as  well  as 
by  express  terms,  converted  into  personalty. 

The  most  general  answer  to  this  is,  that  the  declaration  of 
trust  constituted  the  beneficiaries,  tenants  in  common  of  an 
equitable  interest  in  the  realty,  and  without  one  attribute  of 
partnership  relation,  and  therefore  operated  as  a  re-conversion. 
But  there  are  several  more  precise  and  perfect  answers  to  the 
theory,  and  among  others,  the  following: 

1.  By  the  declaration  of  trust,  the  share  of  each  beneficiary 
in  the  land  was  definitely  ascertained.  But  the  designation 
of  these  aliquot  shares  operated  per  se  to  exclude  the  character 
of  personalty.     1  Amer.  Lead.  Cases,  p.  488. 

2.  The  share  of  each  beneficiary  was  transmissible,  not  to 
his  personal  representatives,  but  to  his  heirs.  But  this  was 
an  absolute  negation  of  the  idea  of  personalty. 

3.  The  declaration  of  trust,  and  the  subsequent  agreement 
of  the  beneficiaries  with  the  trustees,  reveal  the  clearest  inten- 
tion to  treat  the  land  as  land,  and  not  as  personalty  or  part- 
nership stock.  Hence,  the  rules  of  equitable  conversion  do 
not  apply.  1  Amer.  Lead.  Cases,  p.  489;  Frink  v.  Branch, 
16  Conn.,  261. 

4.  But  if  these  beneficiaries  could  be  regarded  as  partners, 
it  would  not  avail  the  appellee,  because  the  doctrine  of  equit- 
able conversion  is  only  enforced  in  favor  of  the  other  partners, 
so  far  forth  as  they  may  be  entitled  to  an  account,  and  in 
behalf  of  the  partnership  creditors,  etc.  1  Amer.  Lead.  Cases, 
pp.  488,  490;  Dyer  v.  Clark,  5  Metcalf,  562,  582;  Howard  v. 
Priest,  ib.,  582;    Fierce  Wiggs'  Heirs,  10  Leigh,  p.  408. 

But  the  appellee  does  not  fall  within  either  of  the  preceding 
categories.  He  is  not  a  partner  seeking  an  account,  nor  a 
creditor  asking  payment  out  of  partnership  assets. 

5.  Again,  if  these  lands  had  been  partnership  stock,  since 
the  partnership  account  bad  been  adjusted,  and  the  object  of 
the  trust  fulfilled,  before  Nicoll  conveyed  his  interest,  the 
right  of  dower  attached.  1  Amer.  Lead.  Cases,  p.  492;  1 
Parsons'  Cont.,  pp.  128,  129;  Goodburn  v.  Stevens,  5  Gill., 
2 — 27;  Adams'  Equity,  p.  138;  Laiufs  Heirs  v.  Waring,  17 
Alb.,  145;    Greeiie  v.  Greene,   1  Ham.,   244;    Bichardson  v. 
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Wyatt,  2  Dessaus.,  471 ;  Bumside  v.  Merrick,  4  Metcalf,  541 ; 
Peck  v.  Fhher,  7  Cushing,  386;  Smith  Y.Smith,  5  Yes.,  189. 

6.  Although,  at  the  origin  of  the  adventure,  the  lands 
were,  by  agreement,  converted  into  personalty,  yet  it  was 
competent  for  the  parties,  by  a  mere  change  of  intention,  to 
re-convert  the  property  into  real  estate.  1  Eq.  Lead.  Cases, 
p.  160;  Rowley  v.  Adams,  7  Beav.,  548. 

"The  re-conversion  need  not  be  evidenced  by  an  express 
declaration  of  change.  It  is  sufficient,  if  the  conduct  of  the 
parties  show  an  intention  to  deal  with  the  property  in  its  origi- 
nal, instead  of  its  converted  character."  Adams'  Equity, 
p.  137. 

7.  So  soon  as  the  original  partnership  speculation  was 
abandoned,  and  the  land  resumed  its  character  of  realty,  even 
without  any  declaration  of  trust,  a  trust  would  have  resulted 
in  favor  of  the  beneficiaries  who,  at  first,  paid  the  purchase 
money.     2  Story's  Eq.  Jur.,  sec.  1201. 

Hence,  according  to  any  legal  view,  it  is  impossible  to  hold 
that  the  Hunter  property  retained  any  characteristic  of  per- 
sonalty, after  the  declaration  of  trust. 

Second  Adverse  Theory.  That  the  trust,  in  relation  to 
Nicoll  and  the  other  beneficiaries,  was  merely  executory;  and 
hence,  no  equitable  estate  of  inheritance  became  vested,  to 
which  dower  could  attach. 

This  theory  seems  to  be  the  chief  reliance  of  the  learned 
counsel  for  the  appellee,  but  notwithstanding  our  great  respect 
for  his  legal  ability,  we  find  a  difficulty  in  even  comprehend- 
ing the  logical  process  by  which  he  arrived  at  such  a  result. 
Yet,  perhaps,  after  all,  this  perplexity  of  ours  is  not  surprising, 
for  few  lawyers  have  ever  entered  into  that  tangled  maze — the 
subject  of  executory  trusts — inter  extremos  apices  juris — 
without  losing  themselves  in  the  labyrinth.  In  Bagshaw  v. 
Spencer,  1  Yes.,  142,  Lord  Hardwicke  confounded  executory 
and  executed  trusts;  while  in  the  great  case  of  Perrin  v. 
Blake,  4  Burr.,  2579,  Lord  Mansfield  denied  that  there  was 
any  distinction  between  the  two  supposed  classes  of  trusts. 

However,  let  us  endeavor  to  follow  the  arguments  of  the 
appellee's  counsel,  and,  as  nearly  as  may  be,  in  his  own  order 
of  development. 
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As  the  foundation  of  his  first  argument,  Mr.  Beckwith  cites 
the  definition  of  Chancellor  Kent— ''Trusts  are  of  two  kinds, 
executory  and  executed.  A  trust  is  executory  when  it  is  to 
be  perfected  at  a  future  period  by  a  conveyance  or  settlement, 
as  in  the  case  of  a  conveyance  to  B  in  trust,  to  convey  to  C. 
It  is  executed  when  either  the  legal  estate  passes,  as  in  a  con- 
veyance to  B  in  trust,  or  for  the  use  of  C;  or  when  only  the 
equitable  title  passes,  as  in  the  case  of  a  conveyance  to  B,  to 
the  use  of  C,  in  trust  for  D.  The  trust  in  this  last  case  is  exe- 
cuted in  D,  though  he  has  not  the  legal  estate."  4  Kent's 
Com.,  p.   304. 

Now,  the  first  remark  to  be  made  in  regard  to  this  defini- 
tion, is,  that  it  is  illogical  in  embracing  in  one  formula  two 
species  of  executed  trusts,  namely,  that  where  the  statute  ot 
uses  executes  the  trust  by  converting  it  into  a  legal  estate,  and 
another  kind  widely  different,  where  the  trust  is  considered  as 
executed  merely  in  the  contemplation  of  a  court  of  equity. 

But  waiving  this  criticism,  we  are  willing  to  accept  the 
definition  as  a  proper  test  in  the  present  case.  Apply,  then, 
the  first  branch  of  it.  "A  trust  is  executory  when  it  is  to  be 
perfected  at  a  future  period  by  a  conveyance  or  settlement,  as 
in  the  case  of  a  conveyance  to  B  in  trust,  to  convey  to  C." 

Will  any  one  say  that  such  is  the  case  here?  Not  at  all. 
On  the  contrary,  the  language  of  the  declaration  vests  the 
equitable  interest  in  jpraesenbi.  "We  hold  the  same  (prem- 
ises) in  trust  for  Edward  A.  Nicoll,  wTho  is  entitled  to  six- 
eighteenth  parts  thereof." 

Hence,  the  trust  is  already  executed,  and  not  to  be  perfected 
at  a  future  time. 

"But,"  Mr.  Beckwith  will  reply,  "a  conveyance  was  to  be 
executed  at  a  future  time."  Certainly,  yet  for  what  purpose? 
Not  to  complete  the  trust,  but  to  make  partition  of  the  prem- 
ises among  the  beneficiaries.  Now,  will  the  learned  counsel 
say  that  the  necessity  of  a  future  conveyance  to  make  parti- 
tion, renders  a  trust  executory?  For  if  he  says  that,  he  is 
driven  to  the  absurdity  of  laying  down  the  rule — that  no 
trust  ever  can  be  deemed  executed,  where  there  is  more  than 
one  beneficiary;  because  in  such  case,  a  conveyance  is  always 
necessarv.     TnrW-'-1     "M"".    "Rnntw**k'q    ,,.]   ,i 


APRIL  TERM,  1S62.  337 

JNicoll  v.   Ogden  et  al. 

fallen  into  the  fog  which  was,  long  ago,  indicated  by  Lord 
Eldon.  "One  is  a  good  deal  confused,"  says  the  great  master, 
"by  the  inaccuracy  of  the  expressions  'trust  executory,'  and 
'trust  executed.'  The  latter,  no  doubt,  in  one  sense  of  the 
word,  is  a  trust  executory — that  is,  if  it  is  a  trust  for  B,  or  for 
B  and  others;  that,  in  this  sense,  is  executory,  that  B  or  B 
and  other  persons,  may  call  upon  A  to  make  a  conveyance, 
and  execute  the  trust."  Jervoise  v.  Duke  of  Northumber- 
land,  1  J.  &  W.,  570,  cited  in  Lewin  on  Trusts,  p.  146. 

But  let  us  take  the  other  branch  of  Chancellor  Kent's  defi- 
nition. "A  trust  is  executed  when  the  equitable  title  passes, 
as  in  the  case  of  a  conveyance  to  B,  to  the  use  of  C,  in  trust 
for  D." 

This  is  clear;  because,  the  statute  converts  the  use  in  C  into 
a  legal  estate,  and  then  by  the  terms  of  the  conveyance,  C 
holds,  not  for  himself,  but  in  trust  for  D.  Well,  that  is  pre- 
cisely the  present  case.  Nicoll  and  Bushnell  held,  not  for 
themselves,  but  in  trust  for  the  beneficiaries,  the  latter  being 
expressly  declared  to  be  entitled  to  the  profits. 

However,  it  may  be  necessary  to  adduce  other  authorities 
as  to  the  distinction  between  the  two  classes  of  trusts  in 
question. 

"A  trust  executed  is  where  the  limitations  of  the  equitable 
interest  are  complete  and  final;  in  the  executory  trust,  the 
limitations  of  the  equitable  interest  are  intended  to  serve 
merely  as  minutes  or  instructions  for  perfecting  the  settlement 
at  some  future  period."     Lewin  on  Trusts,  p.  144. 

"The  true  criterion  is,"  said  Lord  ISTorthington,  in  Austin 
v.  Taylor,  1  Ed.  Eq.,  115,  "wherever  the  assistance  of  a  court 
of  chancery  is  necessary  to  complete  a  limitation,  in  that  case, 
the  limitation  in  the  will  not  being  complete,  that  is  sufficient 
evidence  of  the  testator's  intention  that  the  court  should 
model  the  limitations;  but  where  the  trusts  and  limitations 
are  already  expressly  declared,  the  court  has  no  authority  to 
interfere,  and  make  them  different  from  what  they  would  be 
at  law."     See  Neves  v.  Scott,  9  How.,  211. 

In  Adams'  Equity,  p.  40,  "an  executed  trust"  is  property 
characterized  as  one  "of  which  the  scheme  has  in   the  outset 
22— 29th  III. 
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been  completely  declared;"  and  an  executory  trust  as  one 
"  of  which  the  scheme  has  been  imperfectly  declared  in  the 
outset,  and  the  creator  of  the  trust  has  merely  denoted  his 
ultimate  object,"  etc. 

And  to  the  same  effect  are  the  following  authorities:  Hill 
on  Trustees,  p.  328;  1  Sanders  on  Uses  and  Trusts,  p.  336; 
1  Hilliard  on  Eeal  Prop.,  p.  301;  2  Story's  Eq.  Jur.,  sec.  983. 

In  2  Hilliard  on  Real  Property,  p.  348,  the  distinction  is 
stated  with  admirable  clearness.  "If  the  deed  is  final,  defi- 
nitely fixing  the  trust,  so  that  the  only  future  change  must  be 
a  mere  transfer  by  the  trustee,  for  the  purpose  of  clothing  the 
equitable  estate  with  a  corresponding  legal  title;  in  other 
words,  if  the  trust  is  an  executed  one,  the  instrument  is  con- 
strued no  less  strictly  than  a  legal  conveyance.  If,  on  the 
other  hand,  the  trust  is  executory,  or  left  open,  to  be  estab- 
lished and  completed  by  a  future  conveyance,  to  which  refer- 
ence is  made  in  the  original  deed,  in  decreeing  such  convey- 
ance, the  original  deed  will  be  liberally  construed,  according 
to  the  intention." 

Hence,  according  to  all  the  cases,  the  test  of  an  executory 
trust  is,  not  the  necessity  of  a  conveyance  to  pass  the  legal 
title  to  the  beneficiary,  because  that  is  always  necessary  in 
every  species  of  trusts,  but  the  necessity  of  a  conveyance  to 
define  and  settle  the  trust  itself. 

But  the  principal  source  of  confusion  in  Mr.  Beckwith's 
argument,  originated  in  his  failure  to  discriminate  the  peculiar 
circumstances  under  which  the  doctrine  of  executory  trusts  is 
usually  invoked.  It  is  nearly,  if  not  quite,  always  called 
into  exercise,  by  courts  of  chancery,  for  the  purpose  of  exclud- 
ing special  cases  from  the  operation  of  the  rule  in  Shelley 's 
Case,  L  Eq.  Lead.  Cases,  top  page,  29  et  seq. 

And  every  case  cited  by  counsel,  falls  within  this  category. 

Thus  Edmondson  and  Wife  v.  Dyson,  2  Kelley,  p.  307, 
quoted  1  Eq.  L.  C,  top  page  42,  turned  upon  an  attempt  to 
apply  the  rule  in  Shelley's  case. 

The  facts  were  these:  Mrs.  R.  devised  her  whole  estate  to 
D.  in  trust  for  the  use  of  her  husband  during  his  natural  life, 
and  directed   that  at  his  death  the  trustee  should  convey  the 
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property  in  trust,  to  such  person  as  the  husband  should  by 
will  appoint,  and  if  he  should  die  intestate,  then  the  trustee 
should  convey  the  property  to  the  heir  or  heirs-at-law  of  the 
husband.  The  husband  died  intestate;  and  the  question  in 
the  case  was :  "  Whether  a  child  of  the  husband  took  as  a 
purchaser  under  Mrs.  R.'s  will,  or  whether  the  whole  estate 
vested  in  the  husband,  and  the  child  took  as  his  heir-at-law." 

The  decision  was,  "  that  from  the  fact  that  a  testator  has 
directed  a  conveyance  to  be  made  by  a  trustee,  courts  of  equity 
will  declare  a  trust  executory  in  contradistinction  to  executed; 
and  will  defeat  the  rule  in  Shelley's  case  in  favor  of  the  inten- 
tion of  a  testator,  by  decreeing  a  conveyance  in  pursuance  of 
his  intention." 

The  case  of  Berry  v.  WilUamson,ll  B.  Mon.,  245,  cited  in 
Mr.  Beckwitk's  brief,  p.  21,  is  of  the  same  character. 

For  what  purpose,  then,  does  the  counsel  adduce*  these 
cases?  Is  there  any  occasion,  here,  to  exclude  the  rule  in 
Shelley's  case?  Is  there  any  limitation  here,  by  way  of 
remainder,  after  the  freehold  in  the  first  beneficiaries?  Has 
the  counsel  forgotten  even  the  definition  of  the  rule  in  Shel- 
ley's case?  See  4  Kent's  Com.,  p.  215.  Or,  will  it  be  con- 
tended seriously,  that  Nicoll  and  the  other  beneficiaries  took 
only  an  equitable  estate  for  life,  with  a  limitation  over  to 
their  heirs? 

Besides,  the  doctrine  of  executory  trust  arises  only  under 
marriage  articles,  wills,  or  family  settlements.  But  the  present 
case  has  no  sort  of  relation  to  such  instruments.  See  Lewin 
on  Trusts,  p.  147;  2  Story's  Eq.  Jur.,  sec.  983;  Sanders  on 
Uses  and  Trusts,  337,  338;  Jeremy's  Equity,  pp.  31,  32;  1 
Chance  on  Powers,  sec.  258;  2  Fearne  on  Remaind.,  p.  244, 
sec.  488. 

Counsel  on  the  other  side  contends  that  the  point  in  con- 
troversy has  been  settled  by  this  court,  in  Porter  v.  Ewing, 
24  111.,  617,  and  that  the  uniform  rule  is — "  that  the  husband 
must  have  had,  in  his  lifetime,  a  complete  and  perfect  right 
to  demand  the  legal  title  of  him  who  held  it  for  his  use." 

The  true  rule,  though  in  a  concrete  form,  was  announced  in 
Porter  v.  Ewing:  "Until  Porter"  (the  beneficiary)  "was  in 
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a  position  to  demand  a  deed  of  Brown"  (the  supposed 
trustee)  "  without  doing  anything  more  on  his  part,  he  had 
not  such  an  equitable  estate  in  the  premises,  as  to  entitle  his 
widow  to  dower  in  them." 

We  are  willing  to  accept  the  rule,  thus  stated  as  a  test,  in 
the  present  case.  For,  was  there  anything  more  to  be  done 
here,  either  on  the  part  of  the  trustees  or  beneficiaries,  before 
the  latter  were  entitled  to  claim  a  conveyance  of  the  premises? 

The  learned  counsel  will  answer,  "  that  partition  remained 
to  be  made,  before  conveyance." 

But  we  ask,  before  what  kind  of  conveyance  was  partition 
to  be  made?  The  declaration  of  trust  says,  "before  a  con- 
veyance to  each  beneficiary  of  his  share  in  severalty." 

Now,  it  is  plain  that  the  necessity  for  a  partition,  before  any 
conveyance  of  the  shares  in  severalty,  resulted  not  from  the 
agreement  of  the  parties,  or  limitations  of  the  trust,  but  from 
the  nature  of  the  case.  Because  it  was  a  legal  impossibility 
that  any  one  of  the  beneficiaries  could  have  his  share  in 
severalty,  until  that  share  had  been  set  apart  from  the  prop- 
erty in  mass.  Hence,  the  promise  to  convey  in  severalty, 
after  partition,  imposed  no  duty  on  the  trustees  other  than 
what  the  law  would  imply  without  any  promise.  And  there- 
fore, the  insertion  of  the  promise  to  convey  in  severalty,  after 
partition,  was  merely  null,  according  to  the  maxim — expressio 
eorum  quae  tacite  insunt  nihil  operatur.  Broom's  Max.,  p. 
519;  1  Spence  Eq.  Jur.,  p.  525;  2  id.,  p.  131. 

Suppose,  then,  that  all  the  beneficiaries  had  desired  the 
trustees  to  convey  to  them  the  property  undivided,  before 
partition,  would  they  not  have  been  entitled  to  a  conveyance? 
Manifestly  so.  Because  even  before  partition,  the  benefi- 
ciaries had  an  exclusive  right  to  the  profits,  and  the  trustees 
had  not  one  particle  of  beneficial  interest  in  the  premises. 

Finally,  under  this  head,  if  dower  never  attaches  to  the 
equitable  estate  of  a  beneficiary  before  partition,  then  the 
widow  of  a  tenant  in  common  can  never  have  dower  in  the 
equitable  estate  of  her  husband,  and  the  statute,  pro  tanto, 
stands  repealed  by  judicial  construction.  We  cannot  believe 
that  this  court  will  so  decide. 
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Third  Adverse  Theory.  That  the  trust,  in  this  case,  was 
coupled  with  a  power,  the  exercise  of  which  defeated  the  right 
of  dower. 

The  argument  of  the  counsel  for  the  appellee,  on  this 
part  of  his  subject,  may  be  reduced  to  the  following  pointed 
syllogism: 

A.  The  trustees  possessed  a  power  of  sale,  which,  if  exer- 
cised, would  defeat  the  right  of  dower. 

B.  That  power  of  sale  was  exercised. 

C.  Ergo:  the  right  of  dower  was  defeated. 

Now,  we  contest  both  propositions;  and  if  we  can  show 
either  to  be  invalid,  the  conclusion  of  course  falls  to  the  ground. 

And  first,  let  us  consider  Mr.  Beckwith's  major.  The 
counsel  says:  "As  soon  as  the  power  granted  or  reserved  in 
the  instrument  settling  an  estate  is  exercised,  by  changing 
the  old  and  appointing  other  uses  to  which  the  grantee  is  to 
stand  seized,  the  estate  of  the  grantor  is  drawn  to  the  new 
uses  as  soon  as  they  arise,  by  means  of  the  power  and  the 
statute  which  executes  the  possession.  An  appointment  under 
a  power  operates  to  substitute  one  cestui  que  use  for  another, 
or  to  substitute  new  uses  for  the  old  ones  in  the  same  cestui 
que  use." 

And  he  cites  4  Kent's  Com.,  p.  316,  and  many  other  author- 
ities, every  one  of  which  refers  to  powers  deriving  their  effect 
from  the  statute  of  uses. 

Now,  to  this  view  of  counsel,  there  are  several  overwhelm- 
ing objections: 

The  first  objection,  and  one  which  disposes  of  all  his  au- 
thorities as  totally  irrelevant,  is,  that  the  statute  of  uses  has 
no  sort  of  application  to  the  present  case,  and  for  the  simple 
reason  that  the  second  section  of  the  statute,  27  Hen.,  8,  has 
not  been  adopted  in  Illinois.  See  Be  v.  Stat.,  chap.  24,  sec.  3, 
and  the  English  statute  in  1  Sanders  on  Uses,  etc.,  p.  72. 

Therefore,  since  our  statute  only  executes  the  possession 
when  the  grantees  stand  seized  to  the  use  of  others,  and 
Nicoll,  one  of  the  grantees  here,  held  partly  in  trust  for  him- 
self, the  use  could  not  be  executed;  if  this  had  not  been  so, 
the  beneficiaries  would  have  taken  the  legal  estate. 
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However,  it  is  useless  to  argue  this  point  further;  because 
Mr.  Beckwith  cannot  pretend  that  the  statute  converted  the 
interest  of  those  beneficiaries  into  a  legal  seizin.  For,  if  this 
were  the  case,  the  widow  would  unquestionably  be  entitled  to 
legal  dower.  What,  then,  becomes  of  his  host  of  authorities? 
They  might  as  well  be  silent.  They  do  not  speak  to  the 
case. 

The  power  of  sale  vested  in  those  trustees  was  a  mere  com- 
mon law  authority,  derived,  by  express  agreement,  from  the 
beneficiaries  themselves.  And  the  distinction  between  such 
powers  and  those  derived  from  the  statute  of  uses,  has  been 
finely  stated  by  Chancellor  Kent: 

"  The  powers  with  which  we  are  most  familiar  in  this  coun- 
try, are  common  law  authorities  of  simple  form  and  direct 
application;  such  as  a  power  to  sell  land,  to  execute  a  deed, 
to  make  a  contract,  or  to  manage  any  particular  business; 
with  instructions  more  or  less  specific,  according  to  the  nature 
of  the  case.  But  the  powers  now  alluded  to,  are  of  a  more 
latent  and  mysterious  character,  and  they  derive  their  eifect 
from  the  statute  of  uses.  They  are  declarations  of  trust  and 
modifications  of  future  uses;  and  the  estates  arising  from  the 
execution  of  them  have  been  classed  under  the  head  of  con- 
tingent uses."     4  Kent's  Com.,  p.  315. 

On  the  same  page,  the  author  adds:  "All  these  powers 
are,  in  fact,  powers  of  revocation  and  appointment.  Every 
power  of  appointment  is  strictly  a  power  of  revocation;  for 
it  always  postpones,  abridges,  or  defeats,  in  a  greater  or  less 
degree,  the  previous  uses  and  estates,  and  appoints  new  ones 
in  their  stead." 

Can  it  be  a  question  as  to  which  of  these  two  classes  of 
powers,  the  authority  vested  in  Nicoll  and  Bushnell  belonged  ? 
It  was  not  in  any  power  to  change  or  revoke  uses,  and  ap- 
point others  in  their  stead.  It  was  a  simple  power  to  sell 
land,  and  to  pay  over  the  proceeds  to  the  beneficial  owners. 

Besides,  the  power  itself  emanated  from  the  beneficiaries, 
and  not  at  all  from  Butler,  the  grantor  of  the  legal  title.  In 
the  view  of  a  court  of  equity,  Butler  was  not  the  owner  of 
the  land;  and  the  answer  expressly  concedes  that  he  conveyed 
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it  to  Nicoll  and  Buslinell,  at  the  desire  and  request  of  the 
beneficiaries. 

The  proposition  is,  indeed,  susceptible  of  legal  demonstra- 
tion, that  the  power  of  sale  in  Nicoll  and  Buslinell  was  a 
mere  common  law  authority.  The  decisive  question  is — 
from  whom  was  that  power  actually  derived f  Who  was 
the  real  donor  of  that  power  in  the  contemplation  of  a 
court  of  law,  and  more  especially,  of  a  court  of  equity? 
To  whom  did  the  property  belong,  before  and  at  the  time 
when  it  was  conveyed  to  Nicoll  and  Buslinell?  To  this  in- 
quiry, there  can  be  only  a  single  answer,  whether  you  call  the 
property  real  estate  or  personalty.  The  true  owners  were  the 
beneficiaries,  who  paid  for  the  property.  It  did  not  belong 
to  Butler,  who  held  the  legal  title  merely  in  trust,  and  who 
was  no  more  than  an  agent  for  the  equitable  owners.  Hence, 
the  maxim,  which  lies  at  the  foundation  of  all  powers  and 
trusts — cujus  est  dare  ejus  est  disponere — excludes  the  possi- 
bility that  the  power  could  have  emanated  from  Butler,  be- 
cause the  property  was  not  Butler's  to  give  or  grant;  and 
therefore,  the  power  of  sale  could  be  nothing  else  than  a  com- 
mon law  authority  conferred  by  the  beneficiaries. 

It  is,  therefore,  submitted,  that  the  exercise  of  such  a 
power  of  sale  could  not  defeat  the  right  of  dower.  Can  a 
power  of  sale  given  to  an  attorney  by  the  husband,  ever  oper- 
ate to  defeat  the  dower  of  the  wife?  Surely,  one  cannot  do 
per  alium  what  he  cannot  do  per  se. 

But  secondly,  let  us  examine  briefly  Mr.  Beckwith's  minor 
proposition,  to  wit,  that  the  power  of  sale  vested  in  the  trus- 
tees was  exercised. 

It  is  needless  to  remark,  that  unless  the  power  of  sale  were 
exercised,  whatever  might  have  been  its  potential  efficacy 
in  abstractor  it  could  have  no  operation  to  take  away  the 
right  of  dower.  Hence  the  final  and  decisive  question 
emerges,  Was  the  power  exercised — did  the  trustees  sell  this 
land?  That  they  did  not,  is  apparent  from  the  following  con- 
siderations : 

First.  Bushnell's  deed  to  Ogden  contains  no  reference  to 
any  power  of  sale. 
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But  Bushnell  had  a  legal  interest  in  the  land,  as  well  as  a 
power.  He  had  the  legal  title,  at  least  in  part.  And  a  legal 
title  is  a  legal  interest.  The  word  interest,  ex  vi  termini,  ex- 
tends to  estates,  rights,  titles,  etc.     Co.  Litt.,  3455. 

And  where  an  interest  and  a  power  exist  in  the  same  per- 
son, an  act  done  without  reference  to  the  power,  is  construed 
to  operate  on  the  interest  only.     4  Kent's  Com.,  p.  334. 

Second.  The  power  of  the  trustees  was  to  sell  the  land  it- 
self, coupled  with  a  corresponding  duty  to  pay  over  the  pro- 
ceeds to  the  beneficiaries. 

But  "  a  sale  is  a  transmutation  of  property,  for  a  considera- 
tion or  recompense  in  value."     2  Black.  Com.,  p.  449. 

"  This  is  the  precise  legal  import  of  the  term."  William- 
son v.  Berry,  8  How.,  544. 

But  the  first  deed  from  Bushnell  to  Ogden,  does  not  even 
purport  to  be  a  sale.  It  is  a  mere  quit-claim  for  the  expressed 
nominal  consideration  of  one  dollar.  Nor  is  there  the  slight- 
est pretense  for  saying  that  any  purchase  money  was  paid  in 
the  case. 

Hence,  there  was  no  sale,  in  the  legal  acceptation  of  the 
word;  and  consequently  there  could  be  no  execution  of  the 
power. 

Third.  The  power  of  sale  in  the  trustees  was  an  authority 
to  transfer  the  equitable  interests  of  the  beneficiaries,  the  real 
owners,  and  to  account  to  them  for  the  proceeds. 

But  Bushnell  could  not,  at  the  date  of  his  deed  to  Ogden, 
sell  to  the  latter  the  interests  of  the  beneficiaries.  Because 
Ogden,  long  before,  had  purchased  those  Yery  interests  from 
the  beneficiaries  themselves.  In  other  words,  Ogden,  by  sale 
from  the  equitable  owners,  had  then  become  sole  equitable 
owner.  Surely,  then,  Bushnell  could  not  sell  to  Ogden  what 
the  latter  already  possessed.  And  hence,  the  deed  of  Bushnell 
to  Ogden  was  no  execution  of  the  power  of  sale. 

Fourth.  There  existed  in  these  trustees,  not  only  a  power 
of  sale,  but  a  concurrent  trust,  to  convey  to  the  beneficiaries, 
after  partition.  And  these  were  obviously  exclusive  of  each 
other.  If  the  trustees  sold,  they  could  not  convey  to  the  ben- 
eficiaries; and  if  they  conveyed  to  the  beneficiaries,  it  could 
only  be  that  which  they  had  not  sold. 
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But  when  Buslmell  conveyed  to  Ogden,  the  latter  was  sole 
beneficiary. 

Hence,  although  Bushnell's  conveyance  to  Ogden  was  no 
execution  of  the  power  of  sale,  it  was  a  fulfillment  of  his 
duty  to  convey. 

Therefore,  from  all  that  has  been  said,  we  are  entitled  to 
deduce  the  ultimate  conclusion,  that  if  such  a  power  of  sale 
did,  in  fact,  exist  as  would  effectually  defeat  the  right  of 
dower,  supposing  it  to  have  been  exercised,  yet  as  it  was 
never  exercised,  the  right  of  dower  is  perfect. 

Because  the  rule  is  well  settled,  "that  while  a  power  re- 
mains without  execution,  the  estates  limited,  in  case  of  its 
non-execution,  are  vested,  and  not  contingent  interests."  2 
Hilliard  on  Real  Property,  p.  592. 

Bard  Trust  property.  The  facts  in  relation  to  this  part 
of  the  case,  are  briefly  these: 

1.  On  April  20th,  1835,  an  agreement  was  formed  for  the 
purchase  and  sale  of  western  lands  between  Kinzie  and  Pear- 
son of  the  first  part,  and  Nicoll,  Butler  and  others  of  the 
second  part,  by  which  the  parties  of  the  second  part  were 
each  to  furnish  the  sum  of  $5,000,  and  Kinzie  and  Pearson 
were  to  act  as  agents  in  the  purchase  and  management  of  the 
lands,  taking  the  title  in  their  own  names,  to  hold  in  trust  for 
the  common  benefit.  The  lands  were  to  be  charged  with  the 
repayment  of  the  money  advanced  for  the  purchase,  wTith 
interest;  and  then  all  the  net  profits  to  be  divided  equally 
between  Kinzie  and  Pearson  on  the  one  part,  and  the  parties 
of  the  second  part  on  the  other.  The  arrangement  was  to 
continue  in  force  until  July  1,  1840,  when  the  adventure  was 
to  be  closed. 

2.  Nicoll  and  nine  others  paid  their  $5,000  each,  and 
Kinzie  and  Pearson  paid  it  out  for  land. 

3.  July  1,  1835,  Kinzie  and  Pearson  made  a  schedule  of 
the  lands  purchased,  and  therein  declared  that  they  held  them 
in  trust  for  the  purposes  of  the  said  agreement. 

4.  July  26,  1841,  by  consent  of  all  the  parties,  Kinzie  and 
Pearson,  in  consideration  of  $550,  and  of  the  cancelment  of 


346  OTTAWA 


Nicoll  v.  Ogden  et  al. 


the  said  agreement,  conveyed  all  the  unsold  land  to  William 
Bard,  one  of  the  beneficiaries. 

5.  On  the  same  day,  Kinzie  and  Pearson  declared  by  deed, 
that  they  conveyed  the  lands  to  Bard,  at  the  request  and  for 
the  benefit  of  the  parties  interested  in  the  original  agreement, 
who  had  advanced  the  purchase-money  therefor. 

6.  December  23,  1842,  Nicoll  conveyed  all  his  property 
to  Anderson,  in  trust  to  pay  certain  debts. 

7.  February  6,  1843,  Anderson  conveyed  all  the  property 
assigned  to  him  by  Nicoll,  to  Bard,  upon  the  same  trust  to 
pay  Kicoll's  debts. 

8.  August  1,  1843,  by  mutual  agreement  of  the  benefi- 
ciaries, partition  was  made  of  the  Bard  trust  property,  and 
each  beneficiary  received  a  conveyance  of  his  share,  (one- 
tenth),  by  deed  from  Bard;  with  the  exception  of  Kicoll's  in- 
terest, which  Bard  still  retained. 

9.  Each  of  the  deeds  from  Bard  to  the  beneficiaries  con- 
tained a  recital  "that  the  conveyance  from  Kinzie  and  Pear- 
son, although' absolute  in  terms,  was  made  in  trust  for  the 
persons  who  were  the  owners  of  the  premises;"  and  specified 
the  respective  shares  of  the  beneficiaries  as  being  each  one- 
tenth. 

10.  October  26,  1846,  Bard  conveyed  to  Ogden  the  share 
in  the  premises  formerly  owned  by  KicolL 

Under  this  state  of  facts,  it  is  submitted  that  the  claim  of 
the  appellant  to  dower  in  the  Bard  trust  property,  cannot  be 
resisted  with  any  show  of  reason.  And  more  especially,  since 
this  part  of  our  case  stands  unembarrassed  by  any  of  the 
misty  questions  relating  to  executory  trusts,  and  powers  ap- 
pendant. For,  even  the  learned  counsel  for  the  appellee 
makes  but  a  faint  show  of  pretending  that  Bard  possessed  an 
authority  to  sell  by  virtue  of  his  ■  character  of  trustee;  as  if 
there  could  be  any  power  conferred  by  parol  to  sell  real 
estate,  when  Bard,  in  his  own  declaration  of  trust,  gives  no 
intimation  that  he  considered  himself  endowed  with  such  a 


power. 


Indeed,  most  ot  the   arguments  urged   under  the  former 
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head,  apply  here,  with  still  greater  force.  But  a  few  addi- 
tional considerations  may  be  mentioned. 

First.  The  deed  from  Kinzie  and  Pearson  to  Bard,  ex- 
presses that  it  was  made  in  consideration  of  the  canceling  of 
the  antecedent  agreement  and  bond,  by  which  the  adventure 
was  inaugurated;  while  the  declaration  of  Kinzie  and  Pear- 
son, and  the  bill  and  answer  taken  together,  show  that  the 
new  arrangement  was  effected  with  the  assent,  and  at  the 
instance  of  the  beneficiaries. 

Hence,  the  allegation  of  the  bill,  that  the  original  partner- 
ship speculation  was  abandoned,  at  the  time  of  the  convey- 
ance to  Bard,  is  fully  established. 

Therefore,  if  the  lands  had  before  assumed  the  character  of 
personalty,  when  they  were  transferred  to  Bard,  to  hold  in 
trust  for  the  beneficiaries  in  undivided  equal  shares,  a  re-con- 
version necessarily  took  place. 

Second.  The  theory  is  inadmissible  that  Bard  succeeded 
to  the  same  identical  trusts  and  power  of  sale  which  apper- 
tained to  Kinzie  and  Pearson. 

Because  the  declaration  of  Kinzie  and  Pearson,  executed 
contemporaneously  with  their  deed  to  Bard,  says,  in  terms, 
"that  Bard  is  to  hold  in  trust  for  those  who  paid  the  purchase- 
money;"  and  Bard  declares,  in  his  subsequent  deeds,  "that  he 
held  in  trust  for  the  owners,  each  one  of  whom  was  entitled 
to  one-tenth  part  of  the  premises." 

But  such  was  not  the  trust  of  Kinzie  and  Pearson.  They 
held  to  sell  for  the  benefit,  not  only  of  the  beneficiaries,  hut 
also  for  their  own  benefit;  and  had  even  the  right  to  retain 
one-half  the  clear  profits. 

Therefore,  it  is  demonstrable  that  the  trust  vested  in  Bard 
was  altogether  different  from  the  power  and  trust  belonging 
to  Kinzie  and  Pearson. 

Third.  The  original  partnership  agreement,  at  the  date  of 
the  deed  to  Bard,  had  expired  by  its  own  limitation;  and  the 
record  contains  no  shadow  of  proof  that  it  was  the  intention 
of  the  parties  to  such  agreament  to  keep  it  still  alive,  or  to 
continue  the  partnership  adventure. 

Hence,  it  results  that  as  soon  as  the  object  of  the  conversion 
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into  personalty  was  abandoned,  these  lands  became  re-invested 
with  all  the  attributes  of  real  estate. 

Let  us,  then,  proceed  to  examine  the  arguments  presented 
in  favor  of  the  other  side. 

I.  The  first  position  of  Mr.  Beckwith  is,  "that  as  these 
lands  were  partnership  property,  even  after  a  dissolution,  a 
member  of  the  association  would  have  no  right  to  demand  a 
division,  so  as  to  enable  him  to  take  his  share  of  the  property 
itself." 

In  answer  to  this,  I  deny  the  rule  alleged,  as  applied  to  real 
estate  held  in  partnership,  where  the  undivided  shares  are 
definite;  and  rely,  for  the  support  of  my  denial,  upon  the 
authorities  previously  adduced  under  the  first  division  of  the 
discussion. 

But  if  the  law  were  even  as  stated  by  the  counsel,  it  would 
not  avail  him.  Because  Bard  declares  in  the  eighth  several 
deeds  by  which,  after  partition,  he  conveyed  to  each  bene- 
ficiary his  divided  one-tenth,  "that  he  held  in  trust  for  the 
several  beneficiaries  their  undivided  shares  of  a  tenth  part  for 
each."  And  since  the  trust  was  vested  in  Bard,  with  the  com- 
mon consent  of  the  beneficiaries,  they  must,  of  necessity,  have 
agreed  that  the  property  itself  should  be  considered  as  being 
potentially  divided  into  shares.  But  as  Mr.  Beckwith  argues 
that  partnership  property  is  never  so  considered,  and  this  was 
so  considered,  ergo,  the  counsel  himself  being  judge,  this  was 
not  partnership  property  under  the  Bard  trust. 

II.  Mr.  Beckwith  assumes,  as  the  legal  rule,  "that  to  re- 
convert property,  there  must  be  an  agreement  mutually  entered 
into  by  all  the  parties  in  interest,  creating  such  rights  and 
imposing  such  duties  as  would  effect  its  conversion,  or  there 
must  be  some  unequivocal  act  which,  of  itself,  operates  as  a 
re-conversion." 

The  counsel  cites  a  number  of  authorities,  not  one  of  which 
sustains  his  view;  and,  singular  to  say,  among  the  rest,  he 
adduces  Adams'  Equity,  p.  136,  where  the  true  rule  is  laid 
down  with  great  clearness,  as  follows:  "The  duration  of  the 
converted  character  is  coincident  with  that  of  the  trust.  For 
the  conversion  originates  in   the  duty  of  the  trustee;  and  if 
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the  trust  be  countermanded,  either  by  the  exercise  of  a  revok- 
ing power  of  the  donor,  or  the  act  of  those  in  whom  the  abso- 
lute dominion  has  vested,  the  duty  is  at  an  end;  and  the 
constructive  conversion  is  determined  with  it.  Where  the 
trust  is  countermanded  by  the  subsequent  owners,  their  act  is 
denominated  a  re-conversion.  And  such  act  must  be  equally 
unequivocal  with  the  original  trust.  It  need  not,  however,  be 
evidenced  by  an  express  declaration  of  change.  It  is  suffi- 
cient if  the  conduct  of  the  party  shows  an  intention  to  deal 
with  the  property  m  its  original,  instead  of  its  converted 
character." 

Now  apply  this  formula  to  the  present  case,  and  the  prob- 
lem is  solved  at  once.  For  why  was  this  property  construct- 
ively converted?  Because  it  was  made  the  duty  of  the 
trustees,  Kinzie  and  Pearson,  to  sell.  But  Kinzie  and  Pearson 
ceased  to  be  trustees.  Their  trust  was  countermanded  by  the 
act  of  the  beneficial  owners.  Therefore,  according  to  Adams, 
and  all  the  authorities,  the  constructive  conversion  was  itself 
determined. 

Again  the  same  property  was  conveyed  to  Bard,  in  trust, 
to  hold  for  the  beneficiaries  in  definite,  though  undivided 
shares,  and  without  any  power  of  sale.  But  did  not  this  con- 
duct of  the  parties  show  an  unequivocal  intention  to  deal  with 
the  property  as  real  estate  held  in  common,  and  not  as  person- 
alty or  partnership  stock? 

III.  Mr.  Beckwith  argues  that  Bard  possessed  a  power  ot 
sale,  as  to  all  the  lands,  because  he  did,  de  facto,  sell  some; 
and  the  beneficiaries  tacitly  acquiesced  in  such  sale. 

But  if  the  fact  were  so,  would  the  inference  follow?  Can 
the  mere  doing  of  an  act  prove  the  legal  right  to  do  it?  And 
if  Bard  did  sell  some  of  the  lands,  he  must  have  derived  his 
authority  to  sell  from  the  direction  of  the  beneficiaries; 
because  he  held  in  trust  for  them,  and  they  were  the  real 
owners  in  equity. 

Besides,  if  Bard  had  any  power  of  sale  connected  originally 
with  the  trust,  there  is  no  pretense  that  he  exercised  it.  On 
the  contrary,  he  made  partition  of  the  shares,  retaining  merely 
his  own  and  Nicoll's;  and  we  have   shown,  under  the  first 
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division  of  our  argument,  that  a  power  of  sale  which  is  never 
exercised,  even  when  arising  under  the  statute  of  uses,  does 
not  operate  to  defeat  the  incumbrance  of  dower.  Nor  can  it 
be  contended  that  a  power  of  sale  delegated  by  the  beneficia- 
ries, would  have  the  effect  of  an  equitable  conversion. 

Finally,  it  is  believed  that  the  question  of  dower  in  both 
the  Bard  and  Hunter  properties,  turns  upon  the  single  point 
of  equitable  conversion.  For  if  these  lands  were  real  estate, 
in  the  view  of  a  court  of  equity,  at  the  time  when  Nicoll 
transferred  his  interest,  then,  most  unquestionably,  the  widow 
is  entitled  to  her  dower;  but  if  they  were  personalty,  her 
right  is  cut  off. 

Let  us  then  apply,  as  an  ultimate  test,  to  each  division  of 
the  case,  the  fundamental  reason  and  rule  of  conversion,  as 
well  as  re-conversion,  which  is  stated  so  clearly  in  Adams' 
Equity,  p.  135;  "The  doctrine  of  equitable  conversion  is 
embodied  in  the  maxim  that  '  What  ought  to  be  done  is  con- 
sidered in  equity  as  done;'  and  its  meaning  is,  that  whenever 
the  holder  of  property  is  subject  to  an  equity  in  respect  of  it, 
the  court  will,  as  between  the  parties  to  the  equity,  treat  the 
subject-matter  as  if  the  equity  had  been  worked  out,  and  as 
impressed  with  the  character  which  it  would  then  have  borne." 

Hence,  in  the  case  of  the  Hunter  property,  since  the  decla- 
ration of  trust  shows  the  intention  that  partition  should  be 
made,  the  court  will  consider  it  as  made  at  the  time  of  such 
declaration,  and  the  property  as  thoroughly  impressed  with 
its  original  character  of  real  estate. 

The  application  of  the  rule  to  the  Bard  trust,  needs  no 
illustration. 

Country  Lands.  It  is  admitted  by  the  appellee,  that  the 
appellant  has  dower  in  the  country  lands;  and  in  respect  to 
them,  the  learned  counsel  makesbut  a  single  question,  namely, 
that  if  dower  be  not  decreed  in  the  Chicago  property,  the 
court  has  no  jurisdiction  over  the  country  lands.  In  support 
of  this  view,  the  case  of  Ralston  v.  Hughes,  13  111.,  469,  is 
quoted.  But  we  deem  the  ruling  in  that  case  to  be  directly 
the  reverse.  And  it  would  surely  b'e  a  strange  doctrine  to 
assert  that  the  question  of  jurisdiction  is  to  be  determined  by 
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an  adjudication  of  the  merits,  and  not  by  the  nature  of  the 
claim,  at  least  in  any  case  where  no  endeavor  to  vest  jurisdic- 
tion by  fraudulent  allegation  can  be  charged. 

In  conclusion,  it  is  urged  for  the  appellee  that,  at  all  events, 
the  widow  is  not  entitled  to  damages  for  the  detention  of  her 
dower;  because,  the  demand  made  for  an  assignment  of 
dower,  in  this  case,  was  not  such  as  could  be  complied  with. 

We  are  not  certain  that  we  fully  comprehend  the  meaning 
of  this  objection.  But  if  the  counsel  intends  to  say,  that  the 
peculiar  condition  of  the  property,  caused  by  the  acts  of  others, 
and  not  by  any  conduct  of  the  appellant,  was  such  as  to  render 
the  assignment  of  dower  difficult,  or  even  impossible,  without 
the  interposition  of  a  court  of  chancery,  or  mutual  adjustment 
by  the  parties,  and  therefore,  that  the  claim  for  damages  is 
invalid,  it  is  difficult  to  imagine  upon  what  principle  of  legal 
reason  or  authority,  he  predicates  the  inference. 

We  omitted  to  notice,  in  the  proper  place,  a  somewhat 
vague  argument  of  Mr.  Beckwith,  "  that  the  appellant  cannot 
have  dower,  for  the  reason  that  the  husband  never  had  an 
equitable  seizin  in  the  premises."  The  counsel  takes  care  not 
to  tell  us  what  an  equitable  seizin  is,  but  leaves  us  to  infer 
that  it  is  something  very  abstruse  or  mysterious,  anything,  in 
fact,  capable  of  defeating  dower.  What,  then,  is  equitable 
seizin?  The  answer  is  perfectly  plain,  as  well  as  conclusive 
in  this  controversy.  "Whenever  the  trustee  is  in  possession 
for  the  benefit  of  the  party  lawfully  entitled,  such  party  has 
an  equitable  seizin  of  the  premises."  Parker  v.  Carter,  4 
Hare,  400;  Casborne  v.  Scarf,  1  Atk.,  606;  Lewin  on  Trusts, 
p.  623. 

This  settles  the  question.  For  the  trustees,  in  this  case, 
were  undoubtedly  in  possession,  not  for  their  own  benefit,  but 
for  the  benefit  of  the  equitable  owners. 

C.  Beckwith,  for  Appellees. 

It  is  not  claimed  that  any  rig] it  of  dower  attached  to  the 
legal  estate  vested  in  Xicoll  by  virtue  of  the  conveyance  from 
Butler  to  Nicoll  and  Bushnell.     First,  because  the  le^al  estate 
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was  held  in  joint  tenancy,  and  second,  because  such  legal 
estate  was  held  in  trust.  The  right  of  dower  does  not  attach 
to  a  legal  estate  held  under  such  circumstances. 

The  claim  of  the  appellant  in  regard  to  the  trust  half  of  the 
Hunter  property,  is  that  her  husband  was  seized  of  an  equita- 
ble estate  of  inheritance  of  six-eighteenths  of  the  property  held 
by  him  and  Bushnell,  and  that  her  dower  right  which  attached 
to  it  when  the  conveyance  was  made,  can  only  be  defeated  or 
barred  in  the  manner  in  which  the  right  of  dower  in  legal 
estates  may  be  barred  or  defeated. 

The  first  question  arising  on  this  part  of  the  case  is,  whether 
Edward  A.  Nicoll  was  seized  of  an  equitable  estate  of  inheri- 
tance in  the  property  in  which  the  widow  now  claims  dower, 
by  virtue  of  the  deed  from  Charles  Butler  to  Orsamus  Bush- 
nell and  himself,  dated  April  1,  1842,  and  the  declarations  of 
trust,  dated  April  12,  1842,  and  April  25,  1842,  before  the 
transfer  of  his  interest  therein  to  Abel  T.  Anderson  and 
Thomas  J.  Oakley.  Nicoll  transferred  his  interest  in  four- 
eighteenths  of  the  property  to  Anderson,  May  31,  1842,  and 
his  interest  in  the  remaining  two-eighteenths  to  Oakley, 
September  27,  1842. 

The  conveyance  from  Butler  was  of  an  undivided  half 
interest,  in  certain  lots,  the  entire  interest  in  others,  and  the 
nominal  legal  title  to  certain  lots  sold  to  other  parties,  but 
not  conveyed  to  them.  The  declarations  of  trust  had  rela- 
tion backwards  to  the  time  of  the  creation  of  the  trust  of  which 
they  are  evidence,  and  had  the  same  force  and  effect  as  if 
they  had  been  incorporated  into  the  deed,  the  trusts  of  which 
they  declare.  The  deed  and  declarations  of  trust  are  to  be 
construed  as  one  instrument.  The  deed  of  Butler  to  Nicoll 
and  Bushnell  vested  in  the  grantees  an  absolute  and  unquali- 
fied use  and  power  to  dispose  of  the  premises.  The  declara- 
tions of  trust  not  only  declare  the  use,  but  limit  the  absolute 
power  of  the  trustees  over  such  use.  They  do  not  operate  to 
enlarge  the  powers  of  the  grantees  over  the  estate,  but  to 
restrain  within  certain  specified  limits  the  exercise  of  a  power 
before  that  time  absolute  and  unqualified.  The  deed,  taken  in 
connection  with   the  declaration  of    trust,   vested  the    legal 
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estate  in  Nicoll  and  Biislmell  for  the  use  of  Nicoll  and  his 
co-cesttiis  que  trust,  in  trust  to  sell  and  convey  the  premises  in 
their  discretion,  and  to  make  conveyances  of  the  legal  title  to 
the  parties,  of  such  divided  shares  of  the  premises  as  should 
be  set  off  to  them  respectively,  whenever  partition  should  be 
made,  so  that  such  conveyances  could  be  executed. 

The  powers  of  the  trustees  are  not  as  clearly  defined  and 
explicitly  stated  in  the  declaration  of  trust,  bearing  date  the 
12th  day  of  April,  1842,  as  in  the  subsequent  declaration  of 
trust  signed  by  Nicoll  and  his  ao-cestuis  que  trust.  The  first 
declaration  of  trust,  however,  contains  an  obligation  on  the 
part  of  the  trustees  to  account  to  the  parties  in  interest  for  the 
proceeds  of  such  sales  as  should  be  made  before  partition,  and 
this  obligation  necessarily  involves  the  power  to  sell.  1  Sug- 
den  on  Powers,  pp.  118,  134,  135. 

It  is  not  material  whether  a  power  is  given  in  express  terms,. 
or  is  derived  by  necessary  implication  from  the  language  em- 
ployed, as  it  is  as  complete  and  ample  in  the  one  case  as  in 
the  other.  The  powers  and  duties  of  the  trustees,  and  the 
nature  of  the  estate  held  by  them,  are,  however,  clearly  and. 
explicitly  defined  in  the  declaration  made  by  the  eestuis  que 
trust.  It  states  in  the  most  explicit  manner  that  the  trustees 
were  invested  with  the  legal  title  in  trust  to  make  convey- 
ances to  each  of  the  parties  in  interest,  of  such  divided  share 
of  the  premises  as  should  be  set  off  to  them  respectively  after- 
a  partition  should  be  made;  and  in  the  meantime  the  trustees 
were  invested  with  full  power  to  sell  and  convey  in  their 
discretion.  The  trustees  were  not  required  to  do  any  act  in 
making  the  partition  contemplated,  other  than  to  allow  the- 
eestuis  que  trust  to  use  their  names  when  necessary  for  that 
purpose;  and  they  were  not  to  convey  to  the  eestuis  que  trust 
the  legal  title  to  any  portion  of  the  premises,  until  their  shares 
should  be  ascertained  and  set  off  to  them.  This  declaration,, 
it  will  be  borne  in  mind,  was  signed  by  Nicoll,  and  operated 
by  relation  not  only  upon  the  legal  estate  vested  in  Nicoll  and 
Bushnell,  but  upon  the  equitable  estate  of  Nicoll  and  his 
co-cestuis  que  trust.  The  declaration  having  the  same  effect, 
as  if  it  had  been  incorporated  into  the  deed,  the  nature  of  the 
23— 29th  111. 
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interest  which  Nicoll  acquired  under  that  deed  must  be  deter- 
mined by  construing  the  deed  and  the  declaration  as  parts  of 
one  instrument  executed  at  the  same  time.  Hill  on  Trustees, 
p.  56,  et  seq. 

The  relations  between  the  cestuis  que  trust  themselves,  and 
between  them  and  the  trustees,  were,  in  a  legal  point  of  view, 
fixed  by  contract  at  the  instant  the  legal  title  became  vested  in 
the  latter,  and  no  one  of  the  cestuis  que  trust  had  any  equita- 
ble interest  in  the  property  other  than  the  one  limited  to  him 
by  the  terms  and  conditions  of  such  contract.  It  provided 
that  the  property  might  be  divided  between  Mr.  Butler  and 
the  trustees,  and  then  between  the  cestuis  que  trust  them- 
selves; 'and  when  these  two  divisions  had  been  made,  so  as 
to  separate  out  the  share  of  each  one  of  the  cestuis  que  trust, 
conveyances  might  be  made  to  them  respectively  of  such 
shares.  These  provisions  of  the  contract  were  among  the 
principal  inducements  for  entering  into  it.  Before  that  time 
the  property  had  had  the  character  of  personalty,  and  none 
of  the  parties  were  entitled  to  a  partition.  The  character  of 
personalty  had  been  given  to  the  property,  in  order  to  obviate 
the  inconveniences  that  would  have  otherwise  attended  the 
transaction  of  the  business  of  the  adventure,  and  when  the 
parties  in  interest  assented  to  a  change  in  its  character,  they 
did  so  only  upon  condition  that  the  several  partitions  men- 
tioned should  be  made  before  either  of  the  cestuis  que  trust 
should  be  entitled  to  withdraw  his  share  in  the  character  of 
realty.  These  provisions  of  the  contract  were  not  only  essen- 
tial for  convenience  in  the  transaction  of  the  business,  but 
were  necessary  to  protect  the  parties  from  an  injury  that  would 
have  been  sustained  by  vesting  in  the  cestuis  que  trust  the 
legal  title  to  their  respective  shares,  in  consequence  of  the 
depreciated  price  for  which  a  small  undivided  interest  must 
have  sold  when  sold  by  itself.  Under  these  circumstances 
neither  of  the  cestuis  que  trust  had  any  right  to  a  conveyance 
of  the  legal  title  to  an  undivided  interest,  and  such  a  convey- 
ance could  not  have  been  compelled  in  a  court  of  chancery. 
The  trustees  could  not  have  been  compelled  to  have  con- 
veyed to  one  of  the  cestuis  que  trust  his   undivided   share, 
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and  continued  the  trust  for  the  other  cestuis  que  trust.  Hill 
on  Trustees,  p.  395;  Goodson  v.  Ellison,  3  Russ.,  593; 
Hodgson's  Settlement,  4  Eng.  Law  &  Eq.,  182. 

Having  ascertained  the  nature  of  Nicoll's  interest  up  to  the 
time  of  his  transfer  of  the  same  to  Anderson  and  Oakley,  the 
question  then  arises,  whether  that  interest  was  an  equitable 
estate  within  the  meaning  of  our  statute.  The  same  requisites 
are  necessary  to  establish  a  widow's  right  to  dower  in  an 
equitable  estate,  as  are  required  to  establish  that  right  in  a 
legal  one.  To  entitle  a  widow  to  dower  in  a  legal  estate,  her 
husband  must  have  had  a  legal  estate  of  inheritance.  So  to 
entitle  her  to  dower  in  an  equitable  estate,  her  husband  must 
have  had  an  equitable  estate  of  inheritance.  No  less  equit- 
able estate  comes  within  the  meaning  of  the  Statute.  1 
Scam.,  315. 

The  same  principle  applies  in  regard  to  other  requisites 
that  are  necessary  to  establish  a  widow's  right  of  dower  in  a 
legal  estate.  To  establish  a  right  of  dower  in  a  legal  estate, 
it  is  necessary  that  the  widow  should  show  that  her  husband 
was  seized  of  the  estate  during  coverture.  So  to  establish 
the  right  in  an  equitable  estate,  it  must  be  shown  that  her 
husband  had  an  equitable  seizin  during  that  time.  1  Wash- 
burn on  Real  Property,  p.  179;  1  Hilliard  on  Real  Property, 
p.  102. 

The  same  incidents  that  would  prevent  a  legal  seizin  of  a 
legal  estate,  will  prevent  an  equitable  seizin  of  an  equitable 
estate,  and  the  same  acts  that  would  defeat  a  right  of  dower 
in  a  legal  estate,  will  defeat  it  in  an  equitable  one.  1  Wash- 
burn on  Real  Property,  pp.  174,  181 ;  Thompson  v.  Thomp- 
son, 1  Jones  K  0.  (Law)  430. 

The  right  of  dower  does  not  attach  to  a  legal  estate,  where 
the  inheritance  is  not  an  entire  and  vested  one.  Thus,  in 
Spangler  v.  Stanler,  1  Md.  Ch.  Dec.  36,  where  the  husband 
was  a  lessee  for  forty-nine  years,  and  the  lease  was  renewable 
forever,  and  contained  covenants  on  the  part  of  the  lessor  to 
convey  the  fee  simple  to  the  lessee,  his  executors,  administra- 
tors or  assigns,  when  requested  so  to  do;  no  request  had 
been  made  by  the  husband  for  a  conveyance  of  the  fee  simple, 
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and  it  was  held  that  the  husband  had  no  absolute  estate  of 
inheritance  vested  in  him,  although  he  might  have  procured 
it  upon  request,  and  payment  of  the  expense  of  a  conveyance. 

Courts  have  frequently  applied  these  acknowledged  princi- 
ples, for  the  purpose  of  determining  what  equitable  rights 
were  of  such  a  nature  as  would  vest  equitable  estates  so  as  to 
entitle  a  widow  to  dower  in  them.  In  their  application  it  has 
been  determined,  first,  that  where  the  right  is  one  which  a 
court  of  chancery  would  have  enforced  without  the  permis- 
sion of  any  act  on  the  part  of  the  person  having  the  right,  but 
is  one  which  the  husband  may  waive,  relinquish  or  release-, 
and  he  has  actually  waived,  relinquished,  released,  or  trans- 
ferred it,  no  right  of  dower  attaches. 

Thus,  in  Kentucky,  the  statute  provides,  "  Where  any  per- 
son, to  whose  use  or  in  trust  for  whose  benefit  another  is  or 
shall  be  seized  of  lands,  tenements  or  hereditaments,  hath  or 
shall  have  such  inheritance  in  the  use  or  trust  as,  if  it  had 
been  a  legal  right,  the  husband  or  wife  of  such  person  would 
thereof  have  been  entitled  to  curtesy  or  dower,  such  husband 
or  wife  shall  have  and  hold,  and  may  by  the  proper  remedy 
in  similar  cases  recover  curtesy  or  dower  of  such  lands, 
tenements  and  hereditaments."  (See  copy  of  act,  4  Mon. 
262.) 

In  that  State,  it  has  been  held  that  dower  does  not  at- 
tach to  an  equitable  right  to  a  conveyance  under  a  contract 
for  the  purchase  of  lands,  where  the  purchase  money  has  been 
fully  paid,  and  where,  after  such  payment,  the  husband  has 
transferred  or  relinquished  his  right.  Hamilton  v.  Hughes,  6 
J.  J.  Marsh.,  582;  Gully  v.  Bay,  18  B.  Mon.  107;  Herron  v. 
Williamson,  Litt.  Cas.,  250. 

Second,  where  the  right  is  one  which  a  court  of  chancery 
would  have  enforced  without  the  performance  of  any  act  by 
the  person  having  the  right,  and  a  husband  dies  seized  of  it, 
his  wife's  right  of  dower  attaches.  Thompson  v.  Thompson, 
1  Jones  N.  0.  (Law)  430;  BanJcsy.  Sutton,  2  P.  Wins.,  715; 
Otway  v.  Hudson.  2  Vern.,  583;  2  Crab  on  Heal  Property, 
162;  Yeo  v.  Mercerau,  3  Harris  N.  J.,  387;  Bailey  v.  Dan- 
can,  4  Mon.,  268;  Stevens  v.  Smith,  4  J.  J.  Marsh.,  67;  Wash- 
burn on  Real  Property,  180,  181. 
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Third,  where  the  right  is  one  which  a  court  of  chancery 
would  not  have  enforced  without  the  performance  of  some 
condition  precedent,  and  the  person  having  the  right  does  not 
perform  the  condition  in  his  lifetime,  his  wife's  right  of  dower 
does  not  attach. 

Thus,  in  Alabama,  where  the  statute  provides,  "Where 
any  person  to  whose  use  or  in  trust  for  whose  benefit  another 
is  or  shall  be  seized  of  lands,  tenements  or  hereditaments, 
hath  or  shall  have  such  an  inheritance  in  the  use  or  J  rust  as 
that  if  it  had  been  a  legal  right,  the  husband  or  wife  of  such 
person  would  thereof  have  been  entitled  to  curtesy  or  dower, 
such  husband  or  wife  shall  have  and  hold  and  may  by  proper 
remedy  recover  curtesy  or  dower  in  such  lands,  tenements  or 
hereditaments,"  it  was  held  that  dower  did  not  attach  to  an 
equitable  right  to  a  conveyance  under  a  contract  for  the  pur- 
chase of  lands,  where  the  purchase  money  had  not  been  fully 
paid  in  the  lifetime  of  the  husband.  Crabb  v.  Pratt,  15  Ala., 
843. 

The  same  principle  has  been  frequently  adopted  in  other 
cases,  and  the  uniform  rule  is,  that  the  husband  must  have  had 
in  his  lifetime  a  complete  and  perfect  right  to  demand  the 
legal  title  of  him  who  held  it  for  his  use,  and  have  actually 
demanded  such  title  where  such  demand  was  necessary,  or  his 
wife's  right  of  dower  will  not  attach.  Sjpangler  v.  Stanler, 
1  Md.  Ch.,  Dec.  36;  Owen  v.  Bobbins,  19  111.,  515;  Pritts  v. 
Ritchie,  29  Benn.  St.,  71;  Coster  v.  Clarke,?,  Edw.  Ch.,  428; 
Porter  v.  Ewing,  24  111.,  617. 

Our  statute  has  enlarged  the  widow's  right  of  dower  so  as 
to  include  those  cases  where  there  is  no  equitable  estate,  but 
where  the  husband  dies  seized  of  an  equitable  right  from 
which  a  title  may  be  perfected  after  his  decease,  by  declaring 
that  a  widow  shall  have  power  "in  all  real  estate  of  every 
description  contracted  for  by  the  husband  in  his  lifetime,  the 
title  to  which  may  be  completed  after  his  decease." 

But  it  has  been  repeatedly  held,  under  our  statute,  that  a 
widow's  right  to  dower  does  not  attach  to  lands  which  the 
husband  has  contracted  to  purchase,  where  he  has  assigned 
his  contract  during  his  lifetime.  Owen  v.  Itobbvns,  19  111., 
545. 
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It  will  be  seen  that  our  statute  excludes  the  widow's  right 
of  dower  in  equitable  rights  to  lands  which  rest  in  contract  in 
all  cases,  except  where  the  husband  dies  possessed  of  the 
right,  whether  such  contract  is  completely  performed  on  the 
part  of  the  husband  or  not,  and  without  regard  to  the  reason 
why  the  title  was  not  completed  in  his  lifetime.  It  leaves  all 
rights  to  lands  resting  in  contract  so  far  free  from  dower  that 
they  may  be  released  or  transferred  without  the  concurrence 
of  the  wife.  The  same  rule  will  be  found  to  apply  to  every 
species  of  equitable  estate  similarly  situated.  Some  trusts 
are  executed  by  the  statute  of  uses  making  the  equitable 
estate  a  legal  one,  and  other  trusts  are  executed  by  the  terms 
of  the  instrument  under  which  they  are  created,  so  as  to  pass 
a  perfect  equitable  title.  Chancellor  Kent  says,  "Trusts  are 
of  two  kinds,  executory  and  executed.  A  trust  is  executory 
when  it  is  to  be  perfected  at  a  future  period  by  a  convey- 
ance or  settlement,  as  in  the  case  of  a  conveyance  to  B,  in 
trust  to  convey  to  C.  It  is  executed  when  either  the  legal 
estate  passes,  as  in  a  conveyance  to  B  in  trust  or  for  the  use 
of  C;  or  when  only  the  equitable  title  passes,  as  in  the  case  of 
a  conveyance  to  B  to  the  use  of  C,  in  trust  for  D.  The  trust 
in  this  last  case  is  executed  in  D,  though  he  has  not  the  legal 
estate."  (4  Com.,  305.)  The  distinction  between  trusts  exe- 
cuted and  executory,  is  well  settled.  Hill  on  Trustees,  p.  328; 
1  Lead.  Cases  in  Equity,  p.  1 ;  Edmondson  v.  Dyson,  2  Kelly 
(Geo.)  307. 

A  right  of  dower  cannot  attach  to  an  executory  trust. 
The  nature  of  the  rights  of  the  beneficiaries  under  such  a 
trust  forbid  it.  No  case  can  be  found  where  dower  has  been 
held  to  attach  to  the  right  of  the  cestuis  que  trust,  when  the 
trust  was  executory  in  its  nature,  for  the  reason  that  such  a 
cestuis  que  trust  has  no  vested  estate.  The  beneficiaries  under 
such  a  trust  must  take  under  the  trustee,  and  they  cannot  take 
in  any  other  way.  Edmondson  v.  Dyson,  2  Kelly  (Geo.)  307; 
Williamson  v.  Berry,  11  B.  Mon.,  251. 

An  equitable  estate,  within  the  meaning  of  the  statute  in 
relation  to  dower,  means  an  estate  the  legal  title  to  which  is 
vested  in  one  person,  and  the  equitable  title  vested  in  another. 
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At  common  law,  while  the  husband  was  entitled  to  curtesy  in 
a  use,  the  widow  was  not  entitled  to  dower;  and  the  object  of 
the  statute. was  to  place  these  different  rights  on  the  same 
basis  in  regard  to  the  nature  of  the  estates  from  which  they 
might  be  derived.  The  legislature  further  provided  that  the 
widow  should  have  dower  in  such  other  equitable  estates, 
arising  from  contract,  as  her  husband  might  die  seized  of. 
These  two  classes  of  cases  are  embraced  by  the  statute,  in 
addition  to  the  right  of  dower  at  common  law,  and  none 
others. 

In  regard  to  the  trust  half  of  the  Hunter  property,  so  called, 
it  appears  that  Nicoll  had  no  right  to  a  conveyance  of  the 
legal  title  of  an  undivided  interest  therein,  at  the  time  when 
he  transferred  his  interest  to  Anderson  and  Oakley;  and  that 
he  never  could  have  compelled  such  a  conveyance  in  a  court 
of  chancery.  His  right  to  a  divided  interest  was  one  resting 
in  contract  dependent  upon  the  performance,  by  himself  and 
his  co-cestuis  que  trust,  of  certain  conditions  precedent,  which 
had  not  been  performed.  The  contract,  it  is  true,  created  a 
trust,  but  it  was  of  an  executory  nature,  and  no  equitable 
estate  vested  under  it.  Under  these  circumstances,  there 
is  neither  principle  nor  precedent  to  sustain  the  appellant's 
claim. 

This  branch  of  the  case  may  be  further  illustrated  by  a 
reference  to  the  manner  in  which  William  B.  Ogden  acquired 
the  legal  estate  of  inheritance  in  the  premises.  On  the  10th 
day  of  April,  1846,  Anderson,  Johnson,  Oakley  and  the 
other  cestuis  que  trust,  or  their  assigns,  sold  and  conveyed  to 
William  B.  Ogden  all  their  interest  in  the  property.  By  this 
conveyance,  the  entire  equitable  interest  in  the  property  be- 
came vested  in  Mr.  Ogden,  and  he  then  undertook  to  acquire 
the  legal  title.  On  the  5th  day  of  November,  1846,  Orsamus 
Bushnell,  by  deed  of  that  date,  remised,  released  and  quit- 
claimed, unto  William  B.  Ogden,  all  his  right,  title  and  in- 
terest in  the  premises,  and  all  the  estate,  title,  trust,  property, 
etc.,  as  well  in  law  as  in  equity,  of  the  said  Bushnell  therein. 

At  this  time,  Nicoll  had  been  removed  from  his  office  as 
trustee,  and  the  powers  theretofore  vested  in  Nicoll  and  Bush- 
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nell  jointly,  were  vested  in  Buslinell  alone.  Bushnell  had 
full  power  and  authority  to  execute  the  trust.  Hill  on  Trus- 
tees, p.  307. 

But  the  legal  title  still  remained  in  Nicoll  and  Bushnell. 
The  removal  of  Nicoll  as  trustee,  did  not  divest  him  of  the 
legal  estate  theretofore  vested  in  him.  To  vest  the  entire  legal 
estate  in  Bushnell,  a  conveyance  from  Nicoll  was  necessary, 
which  had  not  been  ordered-  by  the  court,  nor  executed  by 
Nicoll.     Hill  on  Trustees,  p.  196. 

The  conveyance  from  Bushnell  to  Ogden  has  apt  words  to 
make  it  operate  as  a  conveyance  of  the  entire  legal  title,  in 
execution  of  the  powers  vested  in  him.  The  powers  of  Bush- 
nell might  as  well  have  been  executed  by  lease  and  release, 
as  by  any  other  form  of  conveyance.  2  Sugden  on  Powers, 
p.  10;  1  Sugden  on  Powers,  p.  247. 

The  instrument  executing  the  power  need  not  refer  to  or 
take  the  slightest  notice  of  it,  provided  the  intention  to  exe- 
cute the  power  appears.  There  are  three  classes  of  cases 
which  have  been  held  sufficient  to  demonstrate  the  intention 
to  execute  a  power.  First,  where  there  has  been  some  refer- 
ence to  the  power  in  the  instrument  of  execution;  second, 
where  there  has  been  a  reference  to  the  property  which  was 
the  subject  on  which  it  was  to  be  executed;  third,  where  the 
instrument  would  have  no  operation,  in  whole  or  in  part,  ex- 
cept as  an  execution  of  the  power.  1  Sugden's  Vendors, 
pp.  356,  414,  418;  Brightley's  Equity,  p.  364. 

The  conveyance  from  Bushnell  to  Ogden,  could  not  operate 
to  convey  the  entire  legal  estate,  unless  it  operated  as  an  exe- 
cution of  the  powrer.  The  deed  purports  to  convey  the  entire 
legal  title  to  the  property  conveyed  to  Ogden  by  the  deed  of 
Charles  Butler  and  others,  dated  April  10,  1846,  and  any  con- 
struction that  would  defeat  its  operation  as  an  execution  of 
the  power,  would  make  it  only  operative  to  convey  an  undi- 
vided half  of  such  title,  which  would  be  manifestly  contrary 
to  the  intention  of  the  parties.  It  will  be  borne  in  mind  that 
Bushnell  had  no  interest  whatever  in  the  property.  An  in- 
strument operates  as  an  execution  of  a  power,  or  not,  accord- 
ing to  the  intention  of  the  parties,  but  is  never  construed  so 
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as  to  operate  against  their  intentions.  1  Sugden  on  Powers, 
421. 

And  if  the  deed  from  Bushnell  did  not  operate  as  an  exe- 
cution of  the  powers  vested  in  him,  it  had  no  operation  what- 
ever. It  was  probably  some  consideration  of  this  nature 
which  led  to  the  execution  of  the  further  deed  from  Bushnell 
to  Ogden  on  the  1st  day  of  November,  1858,  after  Nicoll's 
death,  and  when  the  entire  legal  estate  became  vested  in 
Bushnell  as  his  survivor,  unless  such  estate  had  passed  to 
Ogden  by  virtue  of  the  first  deed  from  Bushnell.  The  deed 
last  mentioned  is  a  perfect  and  complete  execution  of  the 
powers  vested  in  Bushnell. 

The  effect  of  the  execution  of  the  powers  vested  in  Bush- 
nell will  be  briefly  noticed.  His  power  to  convey  the  re- 
spective shares,  after  partition  had  been  made  and  such  shares 
set  out  to  the  several  parties  in  interest,  or  to  such  person  or 
persons  as  they  might  severally  appoint,  might  wrell  be  exe- 
cuted before  partition  was  made  where  all  the  interests  were 
united  in  one  person.  His  power  to  sell  might  be  exercised 
for  the  purpose  of  enabling  the  person  entitled  to  the  proceeds 
to  realize  them  by  the  acquisition  of  an  absolute  title  to  the 
property.  The  execution  of  either  of  these  powers  defeated 
not  only  the  legal  estate  vested  in  Nicoll  and  Bushnell,  but 
all  the  uses,  trusts  and  rights  declared  under  it.  From  that 
moment  they  become  completely  and  effectually  blotted  out 
of  existence. 

As  soon  as  the  power  granted  or  reserved  in  the  instrument 
settling  an  estate  is  exercised,  by  changing  the  old  and  ap- 
pointing other  uses  to  which  the  grantee  is  to  stand  seized, 
the  estate  of  the  grantor  is  drawn  to  the  new  uses  as  soon  as 
they  arise,  by  means  of  the  power  and  the  statute  which  exe- 
cutes the  possession.  An  appointment  under  a  power  operates 
to  substitute  one  cestui  que  use  for  another,  or  to  substitute 
new  uses  for  the  old  ones  in  the  same  cestui  que  use.  4  Kent's 
Com.,  p.  316. 

The  rule  as  to  the  manner  in  which  the  execution  of  a 
power  operates  upon  an  estate,  is,  that  the  vendee  under  a 
power  takes  in  the  same  manner  as  if  the  estate  had  been  ex- 


$m  APEJ.L  TEEM,  1862. 

Nicoll  v.  Ogclen  et  al. 


pressly  limited  to  him  by  the  instrument  creating  the  power. 
2  Coke  Litt.,  p.  272^,  note  vii,  2. 

Immediately  upon  the  execution  of  the  power,  all  interme- 
diate uses  and  estates  are  defeated  and  destroyed;  and  the 
estates  limited  under  the  power  take  effect  from  the  time  of 
its  execution,  in  the  same  manner  as  if  they  had  been  granted 
in  the  deed  creating  the  power  in  the  place  of  the  uses  and 
estates  defeated.  Sugden  on  Vendors,  p.  31 ;  Maundrell  v. 
Maundrell,  10  Yes.,  255. 

After  Buslmell  became  sole  trustee,  his  grantee  took  the 
estate  as  if  it  had  been  limited  to  him  in  the  original  deed 
from  Butler  by  express  terms,  and  all  intermediate  estates 
were  thereby  destroyed.  The  effect  of  the  destruction  of 
intermediate  estates  by  the  exercise  of  a  power  upon  deriva- 
tive estates,  is  well  settled. 

Thus  a  mortgage  upon  an  intermediate  estate  is  defeated 
by  the  exercise  of  a  power  which  destroys  the  estate.  2 
Chance  on  Powers,  pp.  25,  28. 

So  the  lien  of  a  judgment  against  a  party  in  whom  the 
intermediate  estate  is  vested,  is  destroyed  by  the  destruction 
of  the  estate.     2  Sugden  on  Powers,  p.  33. 

All  partial  charges  upon,  or  interests  out  of  the  interme- 
diate estate,  are  defeated  by  the  exercise  of  a  power  which 
destroys  that  estate.     2  Chance  on  Powers,  p.  25. 

Thus,  in  the  common  case  of  a  power  of  sale  given  to  ex- 
ecutors, where  the  heir  dies  seized  before  the  execution  of  the 
power,  leaving  a  wife  entitled  to  dower,  the  execution  of 
the  power  not  only  defeats  the  charges  of  the  heir  upon  the 
estate,  but  his  wife's  right  of  dower.  2  Chance  on  Powers, 
p.  28. 

Dower  is  a  derivative  estate,  and  when  the  estate  of  the 
husband  ceases,  the  wife's  right  of  dower  is  defeated.  Ces- 
sante  statu  jprimitivo  cessat  atque  derivitatus,  is  a  maxim  of 
the  law. 

Upon  this  principle  the  widow  is  not  entitled  to  dower  when 
the  seizin  of  the  husband  is  defeated  by  a  condition  annexed 
to  the  grant;  for  if  the  donor  enter  for  breach  of  the  condition, 
the  estate  of  the  husband  is  thereby  extinguished.     The  donor 


APRIL  TERM,  1862.  303 

Nicoll  v.  Ogden  et  al. 

is  iii  his  original  estate,  which  defeats  all  rights  which  attached 
to  the  intermediate  seizin  of  the  husband.  Coke  Litt.,  pp. 
201,  202;  4  Kent's  Com.,  p.  49. 

The  effect  of  the  destruction  of  the  husband's  estate  by  the 
exercise  of  a  power,  upon  the  wife's  right  of  dower,  is  not  an 
open  question  at  this  day.  It  has  been  settled  by  the  highest 
authority,  and  become  the  text  of  the  most  approved  authors, 
that  the  wife's  dower  in  such  cases  is  defeated.  Moreton  v. 
Zees,  cited  in  2  Sug.  on  Pow.,  p.  32;  Ray  v.  Fung,  5  Barn. 
&  Adol.,  561;  S.  C,  5  Madd.,  310;  2  Chance  on  Powers,  p. 
27;  2  Sugden  on  Powers,  p.  33;  1  Bright's  Husband  and 
Wife,  p.  518;  4  Kent's  Com.,  p.  51. 

As  before  remarked,  the  trust  vested  in  Bushnell  was  an 
executory  one.  The  difference  between  an  executory  trust 
and  an  executed  one,  is,  that  in  the  former,  some  further  act 
is  necessary  to  be  done  by  the  author  of  the  trust  or  the 
trustees  to  give  it  effect;  as  where  property  is  vested  in  trus- 
tees to  convey  to  others,  a  conveyance  from  the  trustees  is 
required  to  vest  the  title  in  the  cestuis  que  trust;  while  in  the 
latter,  no  act  is  required  to  be  done  to  give  it  effect.  "This 
something  to  be  done,"  said  Mr.  Justice  Nisbet,  in  Edmond- 
son  v.  Dyson,  3  Kelly,  307,  "  is  the  grand  criterion  for  a  cor- 
rect determination  whether  a  trust  is  or  is  not  executory." 
The  limitations  may  be  complete,  and  there  may  be  no  doubt 
as  to  the  quantity  or  quality  of  the  estate  to  be  conveyed. 
The  thing  to  be  done,  to  wit,  to  convey,  may  neither  restrict 
nor  enlarge  the  estate  of  the  cestuis  que  trust,  and  yet  the  very 
act  of  conveying  is  the  test  of  an  executory  trust.  Wood  v. 
Burnham,  6  Paige,  514;  S.  C,  26  Wend.,  9;  Wiley,  Parish 
db  Co.  v.  Smith,  2  Kelly,  320;  1  Am.  Lead.  Cases  in  Equity, 
p.  45;  Berry  v.  Williamson,  11  B.  Mon.,  245. 

The  effect  given  to  these  two  species  of  trusts  is  widely  dif- 
ferent. The  effect  given  to  an  executed  trust  is  to  vest  in  the 
cestui  que  trust  an  equitable  estate,  but  no  estate  whatever  is 
vested  in  the  cestui  que  trust  by  an  executory  trust.  .  The  dif- 
ference is,  that  in  the  first  case  the  donor  or  grantor  is  his  own 
conveyancer,  and  the  cestui  que  trust  takes  directly;  and  in 
the  second  he  makes  his  trustee  his  conveyancer  and  the  cestui 
que  trust  takes  by  force  of  the  deed  of  the  trustee. 
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In  Edmondson  v.  Dyson,  Mrs.  R.,  by  will,  devised  her 
whole  estate  to  D.,  in  trust  for  the  sole  and  exclusive  use  of 
her  husband  during  his  natural  life,  and  directed  that,  at  his 
death,  the  trustee  should  convey  the  property  devised  in  trust 
to  such  person  absolutely  as  the  husband  should  by  will 
appoint,  and  if  he  should  die  intestate,  then,  that  the  trustee 
should  convey  all  the  property  to  the  heir  or  heirs-at-law  of 
the  husband;  and  the  trustee  was  further  authorized,  with  the 
husband's  consent,  to  sell  all  or  any  part  of  the  property  at 
such  time  and  on  such  terms  as  he  might  think  best,  and  to 
invest  the  proceeds  in  such  manner  as  he  might  think  most 
for  the  husband's  interest,  first  having  the  latter's  consent. 
The  husband  died  intestate,  and  the  question  arose  whether 
the  child  of  the  husband  took  as  purchaser  under  Mrs.  R.'s 
will,  or  whether  the  whole  estate  vested  in  the  husband,  and 
his  child  took  as  his  heir  by  descent.  It  was  held  that  the 
child  took  by  force  of  the  deed  of  the  trustee  as  purchaser 
under  the  will. 

So  in  Berry  v.  Williamson,  the  donor  by  deed  conveyed 
certain  lands  to  a  trustee  to  be  divided  into  lots  and  sold  by 
him,  as  soon,  and  on  such  terms,  as  he  might  deem  expedient. 
The  funds  arising  from  such  sales  were  to  be  invested  by  the 
trustee  in  such  productive  property  in  Cincinnati,  Newport  or 
Covington,  as  the  three  daughters  of  the  grantor  might  desire 
to  have  purchased,  each  of  them  to  have  the  direction  of  the 
investment  of  one- third  of  said  funds;  and  the  trustee  was  to 
convey  to  the  daughters,  respectively,  the  property  in  which 
investments  might  be  made  of  their  respective  shares  of  the 
funds,  to  have  and  to  hold  the  same  during  their  respective 
lives,  with  remainder  to  their  respective  heirs.  If  either  of 
the  daughters  desired  to  retain  her  portion  of  the  lands  con- 
veyed to  the  trustee,  and  not  to  sell  the  same,  then  the  trustee 
was  directed  to  make  a  fair  and' equitable  division  of  the  lots 
among  the  daughters,  and  sell  the  same  at  such  time  as  they 
might  respectively  direct,  or  convey  the  same  to  each  of  them 
respectively,  to  have  and  to  hold  the  same  during  their  natural 
lives  respectively,  with  remainder  to  their  respective  heirs. 
Two  of  the  daughters  claimed  to  have  the  property  in  which 
investments  had  been  made  of  their  respective  shares  of  the 
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funds,  and  their  respective  shares  of  the  unsold  lots,  conveyed 
to  them  respectively,  in  fee  simple.  The  court  admitted  that 
if  the  trust  had  been  an  executed  one,  a  fee  simple  equitable 
title  would  have  vested  in  the  daughters,  in  accordance  with 
the  rule  in  Shelley's  case. 

But  it  was  held,  as  the  trust  was  an  executory  one,  no  estate, 
either  legal  or  equitable,  was  vested  in  the  daughters.  In 
regard  to  the  unsold  lots,  the  court  held,  that  until  a  division 
of  them  was  made,  the  daughters  had  no  vested  equitable 
estate  in  their  respective  shares,  and  that  when  such  division 
should  be  made,  a  conveyance  would  be  necessary  to  vest 
such  estate. 

It  is  insisted  by  the  appellant's  counsel,  that  the  first  deed 
from  Bushnell  to  Ogden  operated  as  a  release,  but  it  will  be 
seen  that  Ogden  had  no  vested  equitable  estate,  and  the  deed 
could  not  operate  as  a  release.  A  release,  as  such,  is  void 
when  made  to  one  who  has  no  vested  estate  for  it  to  work 
upon.  Blackstone  says:  "If  there  be  a  lessee  for  years  and 
before  he  enters  and  is  in  possession,  the  lessor  releases  to 
him  all  his  right  in  the  reversion,  such  release  is  void  for  want 
of  possession  in  the  releasee.  "     2  Com.,  325. 

Undoubtedly,  in  the  case  mentioned  by  Blackstone,  the 
lessee  has  an  equity  before  he  takes  possession,  but  he  has  no 
vested  estate.  It  is  for  the  reason  that  the  beneficiaries  have 
no  vested  estate  in  an  executory  trust,  that  all  conveyances 
by  the  trustee  to  them  operate  as  an  execution  of  the  trust. 
There  is  no  other  mode  in  which  they  can  operate,  and  hence 
we  find  the  rule  uniformly  laid  down  that  the  beneficiaries  in 
such  a  trust,  take  through  the  deed  of  the  trustee. 

From  what  has  already  been  said,  it  is  apparent  that  Ogden 
took  the  estate  through  the  deed  of  Bushnell  as  trustee,  and 
through  that  deed  alone.  The  beneficial  interest  of  the  cestiiis 
que  trust  was  not  enlarged  into  a  vested  legal  estate,  but  the 
execution  of  that  deed  defeated  the  old  uses,  and  substituted 
new  ones.  Mr.  Ogden's  title  is  now  held,  in  contemplation 
of  law,  directly  under  Mr.  Butler.  The  equity  in  which  the 
appellant  claims  dower  being  defeated,  her  claim  is  also 
defeated. 
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The  second  parcel  of  lands  in  which  the  appellant  claims 
dower,  is  called  the  "Bard  Trust  property."  The  facts  in 
regard  to  this  parcel  are,  that  on  the  20th  day  of  April,  1835, 
John  H.  Kinzie  and  Pliram  Pearson,  parties  of  the  one  part, 
and  William  Bard,  John  Ward,  J.  S.  Joseph  &  Co.,  Isaac 
Carew,  J.  Delafield,  Edward  A.  Nicoll,  Charles  Butler,  Bev- 
erly Robinson,  Thomas  W.  Olcott,  and  N,  T.  Bloodgood, 
parties  of  the  other  part,  entered  into  an  agreement  for  the 
purchase  and  sale  of  lands  in  Illinois,  the  adjacent  parts  of 
Indiana,  and  in  the  then  territories  of  Michigan  and  Wiscon- 
sin. The  parties  of  the  second  part  were  to  advance  to  the 
parties  of  the  first  part,  Kinzie  and  Pearson,  the  sum  of  fifty 
thousand  dollars  for  the  purposes  of  the  adventure,  which  was 
to  be  invested  from  time  to  time  by  the  parties  of  the  first 
part,  in  such  lands  as  they  might  think  proper. 

The  parties  of  the  first  part  were  invested  with  power  to 
sell  or  dispose  of  and  convey  the  lands  purchased,  lor  cash  or 
on  credit  in  their  discretion,  and  might  exchange  them  for 
other  lands.  The  proceeds  of  the  lands  sold  were,  until  July 
1,  1839,  to  be  invested  by  the  parties  of  the  first  part  in  other 
lands  in  their  discretion,  and  they  had  like  powers  of  sale  and 
of  exchange  in  regard  to  all  lands  acquired  with  the  proceeds 
of  sales  or  received  in  exchange.  The  title  to  all  lands  ac- 
quired for  the  purposes  of  the  adventure,  was  to  be  taken  in 
the  joint  names  of  the  parties  of  the  first  part,  and  held  by 
them  in  trust  for  the  benefit  of  all  the  parties,  respectively, 
according  to  their  respective  interests  therein. 

The  parties  of  the  first  part  were  to  make  no  charge  for 
their  time,  services,  or  expenses  in  the  business  relating  to  the 
adventure.  They  were  from  time  to  time  to  furnish  to  Charles 
Butler,  for  the  parties  of  the  second  part,  schedules  of  all 
lands  acquired  for  the  purposes  of  the  adventure,  giving  a 
description  of  the  lands  and  stating  the  amount  of  the  pur- 
chase money,  and  in  whose  name  the  title  thereto  had  been 
taken.  These  schedules  were  to  be  signed  by  the  parties  of 
the  first  part,  and  were  to  declare  that  the  premises  had  been 
purchased  under  the  agreement  before  mentioned,  and  that 
the  title  thereto  was  held  for  the  uses  and   purposes  of  the 
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same,  and  which  schedules  were  to  be  taken  as  a  part  of  the 
agreement.  The  adventure  was  to  continue  until  the  first  day 
of  July,  1840,  but  no  new  purchases  of  land  were  to  be  made 
after  July  1,  1839. 

At  the  expiration  of  five  years  from  July  1,  1835,  the  ad- 
venture was  to  he  closed,  and  all  lands  acquired  for  the  pur- 
poses of  the  adventure,  were,  from  time  to  time,  and  within 
that  time,  if  practicable,  to  be  sold,  and  the  proceeds  realized 
in  money;  and  as  the  proceeds  were  realized  in  money,  the 
sums  advanced  by  the  parties  of  the  second  part  respectively, 
were  to  be  refunded  to  them  respectively,  with  interest  on  the 
same  at  the  rate  of  seven  per  cent,  per  annum,  payable  annu- 
ally on  the  first  day  of  July  in  each  year,  from  the  time  when 
such  advances  were  made. 

After  the  advances  and  the  interest  thereon  were  refunded, 
the  profits  of  the  adventure,  after  deducting  all  taxes,  assess- 
ments, expenses  of  surveys  and  disbursements,  other  than  the 
personal  expenses  of  Kinzie  and  Pearson,  were  to  be  divided 
into  two  equal  parts  "between  the  parties  of  the  first  and  second 
parts;  and  the  one  of  said  parts  was  to  be  divided  and  dis- 
tributed equally  between  the  parties  of  the  first  part,  and  the 
other  of  said  parts  was  to  be  divided  and  distributed  equally 
between  the  parties  of  the  second  part.  Any  losses  that  might 
be  sustained  were  to  be  borne  by  the  parties  according  to  their 
respective  interests  in  the  profits. 

The  parties  of  the  first  part  entered  into  a  bond  to  Charles 
Butler,  dated  April  20,  1835,  in  the  penal  sum  of  eighty  thou- 
sand dollars,  conditioned  for  the  faithful  performance  by  them 
of  their  part  of  the  agreement  above  mentioned.  In  May  and 
June,  1835,  the  parties  of  the  second  part  advanced,  for  the 
purposes  of  the  adventure,  the  sum  of  $50,025.05,  and  on  the 
first  day  of  July,  1835,  the  parties  of  the  first  part  made  the 
required  schedule  of  the  lands  acquired,  showing  that  all  the 
moneys  advanced  had  been  invested. 

On  the  26th  day  of  July,  1841,  Kinzie  and  Pearson,  by 
their  deed  of  that  date,  absolute  on  its  face,  in  consideration 
of  the  sum  of  five  hundred  and  fifty  dollars,  and  of  the  cancel- 
men  t  uf  their  bond  and  contract  with  Charles  Butler,  William 
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Bard,  and  others,  dated  April  20,  1835,  conveyed  to  William 
Bard  all  of  the  property  held  by  said  Kinzie  and  Pearson  for 
the  purposes  of  the  adventure,  subject  to  the  payment  of  four 
hundred  dollars,  being  the  amount  of  the  drafts  of  Charles 
Butler  on  William  Bard,  payable  three  months  after  the  date 
of  said  deed.  The  property  conveyed  by  this  deed  is  called 
the  "  Bard  Trust  property." 

On  the  same  26th  day  of  July,  1841,  Kinzie  and  Pearson 
entered  into  an  agreement,  signed  by  them  and  Charles  Butler 
acting  for  himself  and  others,  which  recites  that  said  Kinzie 
and  Pearson  had  executed  a  bond  and  contract,  copies  whereof 
were  thereunto  annexed,  which  are  the  same  before  mentioned, 
and  that  they  had  that  day,  for  the  consideration  of  five  hun- 
dred and  fifty  dollars,  conveyed  the  premises  purchased  by 
them  to  William  Bard,  at  the  request  and  for  the  benefit  of 
the  parties  interested  in  said  contract,  who  advanced  the  pur- 
chase money  therefor;  and  they  had,  for  said  consideration, 
agreed  to  assign,  release  and  convey  all  their  interest  in  said 
contract  to  the  said  William  Bard,  and  the  said  b(tnd  and  con- 
tract were  to  be  canceled,  and  the  said  Kinzie  and  Pearson 
entirely  released  and  discharged  therefrom.  The  agreement, 
in  consideration  of  the  said  sum  of  five  hundred  and  fifty  dol- 
lars, and  also  in  consideration  of  the  cancelment  and  discharge 
of  the  liabilities  of  gaid  Kinzie  and  Pearson,  under  and  by 
reason  of  said  bond  and  contract,  releases,  assigns  and  conveys 
all  the  interest  of  said  Kinzie  and  Pearson  in  said  contract  to 
said  William  Bard  and  his  assigns,  thereby  vesting  him  abso- 
lutely with  all  their  rights  and  interest  therein,  with  full  power 
and  authority  to  discharge  and  cancel  the  same,  and  to  do 
therewith  as  he  might  think  fit. 

Edward  A.  Nicoll  transferred  his  interest  in  the  adventure 
to  Abel  T.  Anderson  on  the  23rd  day  of  December,  1842,  by 
deed  of  that  date,  and  Abel  T.  Anderson,  on  the  6th  day  of 
February,  1843,  conveyed  to  William  Bard  in  trust  for  the 
New  York  Life  Insurance  and  Trust  Company,  all  the  interest 
in  said  adventure  that  he  acquired  from  Nicoll  under  the  deed 
from  him. 

From  July  26,  1841,  up  to  March,  1843,  William  Bard  paid 
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the  taxes  upon  the  property,  the  expenses  incident  to  its  care 
and  management,  sold  and  conveyed  some  of  the  lots,  and 
made  partition  between  himself  and  other  parties  of  certain 
lands  held  in  common  between  them.  In  March,  1843,  the 
remainder  of  the  property  of  the  adventure,  including  all  that 
had  not  been  sold  and  conveyed  by  Bard,  or  conveyed  by  him 
in  partitions  made  with  other  parties,  was  divided  by  mutual 
agreement  between  the  several  parties  in  interest.  These 
parties  were  then  ten  in  number,  and  the  property  was  divided 
into  ten  separate  parcels  and  of  as  near  and  equal  value  as  it 
was  practicable  to  make  them.  The  lands  divided  in  this 
partition  taken  from  the  lands  conveyed  to  Bard  by  Kinzie 
and  Pearson,  will  show  the  lands  that  had  been  disposed  of  by 
Bard  before  the  partition  was  made. 

On  the  first  day  of  August,  1843,  William  Bard  executed 
eight  several  deeds  to  eight  of  the  several  parties  interested 
in  the  adventure  or  to  their  assigns,  thereby  conveying  to 
them  respectively  the  divided  shares  of  said  property  set  off 
to  them  respectively  in  the  partition  made  as  above  stated  in 
March,  1843.  The  share  set  off  to  Bard  in  his  own  right,  and 
the  share  set  off  to  him  in  trust  for  the  New  York  Life  Insur- 
ance and  Trust  Company,  were  not  conveyed  at  that  time. 
These  deeds  recited  that  Kinzie  and  Pearson  had,  by  deed 
dated  July  26,  1841,  conveyed  certain  lands  and  premises  to 
said  Bard,  and  that  said  deed,  although  absolute  in  terms,  was 
made  to  the  said  Bard  in  trust  for  the  several  persons  and 
parties  who  were  the  owners  of  said  premises,  that  is  to  say: 
for  himself  and  in  his  own  right,  one-tenth  part  thereof;  for 
Isaac  Carow,  John  Ward  and  Thomas  W.  Olcott,  each  one- 
tenth  part  thereof;  for  the  assignees  of  Edward  A.  Nicoll, 
one-tenth  part  thereof;  for  Benjamin  F.  Butler,  assignee  of 
Charles  Butler,  and  Thomas  Suffern,  assignee  of  "N.  Blood- 
good,  each  one-tenth  part  thereof;  for  the  assignees  of  John 
Delalield  and  the  assignees  of  Joseph  S.  Joseph  &  Co.,  each 
one-tenth  part  thereof;  and  for  Beverly  Robinson,  one-tenth 
part  thereof.  The  deeds  further  recited  that  said  premises 
had  been  allotted  and  divided  into  ten  equal  parts  as  nearly 
as  could  be,  quantity  and  quality  relatively  considered,  at  the 
24— 29th  III. 
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request  of  the  owners  thereof,  and  that  the  same  had  been 
divided  among  the  proprietors  by  lot,  and  upon  such  division 
the  premises  described  in  each  of  said  deeds  were  allotted  and 
set  off  to  the  grantee  therein  named,  as  his  share  of  the  prem- 
ises in  severalty;  and  that  the  grantee  named  in  said  deeds 
respectively  had  accepted  thereof  as  his  full  share  of  said 
premises;  and  that  said  William  Bard  had  been  requested  by 
all  the  parties  in  interest  to  convey  the  same  in  severalty  in 
fee  to  the  grantees  therein  named  respectively. 

On  the  26th  day  of  October,  1846,  William  Bard  conveyed 
to  William  B.  Ogden,  the  premises  set  off  to  him  in  trust  for 
the  New  York  Life  Insurance  and  Trust  Company  on  account 
of  the  share  in  the  adventure  formerly  owned  by  Nicoll. 
The  defendant,  William  B.  Ogden,  derives  his  title  to  the 
premises  under  that  deed,  and  the  other  defendants  derive 
their  title  under  him. 

The  claim  of  the  appellant  to  dower  in  the  "  Bard  Trust 
property,"  depends  in  part  upon  principles  somewhat  differ- 
ent from  those  heretofore  considered.  The  appellant  claims 
that  her  husband  became  seized  of  an  equitable  estate  of  in- 
heritance in  the  property,  before  he  transferred  his  interest 
therein  to  Anderson  on  the  23rd  day  of  December,  1842. 
The  principle  is  so  well  settled  that  where  real  estate  is  pur- 
chased with  partnership  capital,  and  for  the  purposes  of  part- 
nership trade,  it  will,  even  in  the  absence  of  any  express 
agreement,  be  considered  as  absolutely  converted  into  per- 
sonalty, and  may  be  transferred  as  such,  that  the  appellant 
does  not  claim  that  her  right  of  dower  attached  until  July  26, 
1841,  when  Kinzie  and  Pearson  conveyed  to  Bard.  Up  to 
that  time  there  was  an  express  agreement  that  the  lands 
acquired  for  the  purposes  of  the  adventure  should  have  the 
character  of  personalty.  The  parties  interested,  or  the  benefi- 
ciaries of  the  trust,  were  not  to  take  their  interests  in  lands, 
but  they  were  to  take  the  proceeds  of  the  lands  upon  a  sale 
and  conversion  into  money.  The  moment  that  agreement 
was  entered  into,  the  subject  of  it,  though  land,  received  the 
impress  of  money,  and  is  afterwards  to  be  considered  as  money, 
unless  the  parties,  before  the  transfer  of  NicolPs  interest  to 
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Anderson,  mutually  agreed  to  treat  and  regard  it  as  land. 
No  agreement  after  that  time  can  have  any  effect  upon  the 
question  now  presented  for  consideration.  The  right  of  dower 
must  have  attached  before  jSTicoll's  transfer,  or  it  never  attached. 
It  is  therefore  incumbent  upon  the  appellant  to  show  an 
agreement  mutually  entered  into  between  all  the  parties  in 
interest,  by  which  the  property  was  re-converted  into  realty 
before  her  husband  parted  with  his  interest  therein.  Coster 
v.  Clarke,  3  Edw.  Ch.,  428;  Adams'  Equity,  pp.  135, 137,  245. 

It  is  insisted,  by  the  appellant's  counsel,  that  such  re-con- 
version took  place  by  the  deed  of  Kinzie  and  Pearson  to  Bard 
on  the  26th  day  of  July,  1841,  and  the  declaration  showing 
for  what  purposes  that  deed  was  made.  The  question  under 
consideration  will  be  to  some  extent  relieved  from  embarrass- 
ment, by  ascertaining  the  true  nature  of  Kinzie  and  Pearson's 
interest  before  the  transfer  of  it  was  made  by  them.  They 
had  no  interest  whatever  in  the  capital  of  the  adventure. 
They  furnished  none  of  it,  and  were  not  liable  to  contribute 
to  the  other  parties  for  its  loss.  The  agreement  between  the 
parties  expressly  made  all  the  property  of  the  adventure 
chargeable  with  the  repayment  of  the  capital  and  the  interest 
thereon,  and  provided  that  all  of  the  proceeds  should  be 
devo.ted  to  that  purpose  until  it  was  accomplished.  There 
were  to  be  no  profits  until  the  capital  and  the  interest  thereon 
was  refunded.  Kinzie  and  Pearson  were  only  to  have  a  share 
of  the  profits.  They  were  not  partners  with  the  other  parties, 
but  were  mere  agents,  who  were  to  receive  a  share  of  the 
profits  for  their  services.  Denny  v.  Cabot,  6  Met.,  92;  Tur- 
ner v.  Bissell,  14  Pick.,  192;  Zoomis  v.  Marshall,  12  Conn., 
69;  Tobias  v.  Blinn,  21  Verm.,  544;  Dwinel  v.  Stone,  30 
Maine,  384. 

The  mere  agents  held  the  legal  title  to  the  property  in  trust 
to  sell  the  same  and  divide  the  proceeds.  The  agents  were 
paid  for  their  services  and  discharged.  These  acts  did  not 
change  the  nature  of  the  property  held  by  them.  The  impres- 
sion of  personalty  that  had  been  placed  upon  it  by  agreement, 
could  only  be  removed  by  a  new  agreement  that  it  should  be 
so   removed.     The   transfer  of  the   property  by  Kinzie  and 
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Pearson  to  Bard,  was  a  transfer  of  it  npon  the  same  trusts 
and  with  the  same  character  as  it  was  held  before  the  transfer 
was  made.  It  is  true  that  the  transfer  was  made  at  the 
request  and  for  the  benefit  of  the  parties  interested  in  the  con- 
tract, who  advanced  the  purchase  money  therefor;  but  this 
affords  no  evidence  that  the  parties  mutually  agreed  to  change 
the  nature  of  the  trusts  or  the  character  of  the  property.  It 
is  true  that  the  parties  interested  settled  with  their  agents  for 
their  services,  and  discharged  them;  but  these  acts  had  no 
relation  to  the  character  in  which  the  property  should  there- 
after be  held. 

One  parcel  of  the  property  transferred  had  been  sold  by 
contract  to  Messrs-.  Garland  and  Dyer,  and  the  transfer  was 
made  subject  to  that  contract.  Upon  the  payment  or  tender 
of  the  money  stipulated  to  be  paid  by  that  contract,  Bard  was 
bound  to  convey  that  parcel  to  the  purchasers.  The  money 
was  to  be  divided  between  the  parties  in  interest.  The  appel- 
lant is  therefore  obliged  to  claim  that  the  agreement  which 
she  seeks  to  establish  by  implication,  was  one  to  re-convert  a 
part  of  the  property,  and  leave  the  remainder  with  the  same 
character  that  it  had  before  that  time.  Again,  the  property 
was  transferred  subject  to  a  lien  of  four  hundred  dollars  speci- 
fied in  the  drafts  of  Charles  Butler  upon  William  Bard;  and 
it  cannot  be  supposed  that  Bard  was  to  have  no  right  to  reim- 
burse himself  out  of  the  proceeds,  for  the  money  to  be  paid 
upon  those  drafts.  As  will  be  seen  hereafter,  the  true  rule  in 
regard  to  re-conversion  is,  that  there  must  be  such  an  agree- 
ment as  would  operate  as  an  equitable  conversion  of  property, 
or  there  must  be  some  act  which  of  itself  operates  as  a  re-con- 
version. 

It  may  be  insisted,  that  the  true  construction  of  the  agree- 
ment between  Kinzie  and  Pearson  and  the  other  parties  made 
the  former,  partners  and  not  the  mere  agents  of  the  latter;  but 
as  the  same  results  would  follow  from  the  one  relation  as  from 
the  other,  further  discussion  of  that  point  is  unnecessary.  If 
all  the  parties  were  partners,  then  the  remaining  partners 
succeeded  to  the  rights  of  the  retiring  ones.  The  nature  of 
the  rights  of  the  remaining  partners  was  not  changed  by  the 
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retirement  of  two  of  the  original  members  of  the  firm.  By 
the  succession  to  the  rights  of  the  retiring  partners,  the  quan- 
tity of  the  rights  of  the  remaining  partners  might  have  been 
enlarged,  but  the  quality  of  those  rights  was  in  no  respect 
changed.  And  it  may  be  conceded  that  the  copartnership 
was  dissolved  by  the  retirement  of  two  of  its  members,  or  by 
the  effluxion  of  time,  and  the  same  results  would  follow. 

A  partner  after  a  dissolution  has  no  right  to  have  the  co- 
partnership property  divided,  so  as  to  enable  him  to  take  his 
share  of  the  property  itself.  The  contract  between  partners  is 
not  for  a  share  of  the  property,  but  for  a  share  of  its  proceeds. 
The  parties  of  the  second  part  to  the  agreement  of  April  20, 
1835,  were,  undoubtedly,  partners  as  between  themselves; 
and  their  express  contract  that  neither  of  them  should  have 
any  right  to  a  share  of  the  copartnership  property  itself,  and 
only  have  a  right  to  a  share  of  its  proceeds,  remained  in  full 
force  until  all  parties  entered  into  a  valid  agreement  to  divide 
the  property.  Collyer  on  Partnership,  p.  275  et  seq.,  278 ; 
Feather stonhaugh  v.  Fenwick,  19  Yes.,  298;  Wilson  v.  Green- 
wood. 1  Swanst,  471;  Cook  v.  Oollingridge,  3  Jacob,  607; 
Sigourney  v.  Munn,  7  Conn.,  11,  324;  Conwell  v.  Sandidge, 
8  Dana,.  278;  Evans  v.  Fvans,  9  Paige,  178;  Fereday  v. 
Wightwick,  1  Tamlyn,  261;  3  Kent's  Com.,  p.  64;  Rigden  v. 
Fierce,  6  Madd.,  353;  Fierce  v.  Trigg,  10  Leigh.,  406, 

Where  the  business  of  a  copartnership  is  continued  after  an 
act  which  would  entitle  either  of  the  partners  to  a  dissolution, 
or  after  the  partnership  is  dissolved  by  effluxion  of  time  with- 
out any  express  agreement  as  to  the  powers,  rights  and  duties 
of  the  partners,  the  law  implies  an  agreement,  and  infuses 
into  it  the  old  covenants  between  the  parties,  and  thus  defines 
their  powers,  rights,  and  duties.  Story  on  Part.,  sees.  197, 
198,  278,  279;  1  Molloy,  466;  17  Serg.  &  K.,  165;  16  Vt,  613; 
5  Mason,  185. 

Thus  it  wTill  be  seen  that  the  law  implied  an  agreement  that 
Bard  should  hold  the  property  npon  the  same  trusts,  with 
the  same  character  of  personalty  impressed  upon  it,  and  with 
the  same  powers  of  sale  as  it  was  held  before  it  was  trans- 
ferred to  him.     The  law  imposed  upon  Bard  the  duty  of  sell- 


374  OTTAWA, 


Nicoll  v.  Ogden  et  al. 


ing  and  disposing  of  the  property  and  dividing  the  proceeds, 
and  secured  to  his  copartners  the  right  to  have  it  done. 

The  acts  of  Bard  were  in  accordance  with  this  view  of  the 
law.  He  at  once  assumed  the  powers  theretofore  exercised 
by  Kinzie  and  Pearson,  and  proceeded  to  sell  and  dispose  of 
portions  of  the  property,  to  receive  the  proceeds  of  such  sales, 
to  make  partition  of  other  portions  held  in  common  by  him- 
self and  other  parties,  to  pay  taxes  and  to  make  necessary 
improvements  and  employ  agents  for  its  care  and  manage- 
ment. The  acts  of  the  parties  as  well  as  the  law  forbid  the 
implication  of  an  agreement  to  change  the  character  of  the 
property  from  personalty  to  realty. 

The  recitals  in  the  deeds  from  Bard  to  his  several  copart- 
ners, dated  Aug.  1,  1843,  were  made  after  Nicoll  had  parted 
with  his  interest,  and  it  is  doubtful  whether  they  are  compe- 
tent evidence;  but  if  they  are  admissible  as  the  declarations 
of  Bard,  they  are  not  inconsistent  with  the  view  that  I  have 
taken  of  the  case.  They  simply  state  that  although  the  con- 
veyance from  Kinzie  and  Pearson  to  him  was  absolute  in 
terms,  yet  it  was  made  in  trust  for'the  several  persons  and  par- 
ties who  were  the  owners  of  the  premises,  naming  them.  The 
recitals  do  not  state  that  the  deed  of  Kinzie  and  Pearson  was 
made  with  any  intention  to  change  the  character  of  the  prop- 
erty from  personalty  to  realty,  nor  the  nature  of  the  powers 
and  duties  to  be  exercised  by  Bard  in  carrying  out  the  trust 
reposed  in  him. 

It  is,  however,  insisted  that  the  property  became  re-con- 
verted from  personalty  to  realty  some  time  in  the  year  1842, 
in  pursuance  of  some  vague  understanding  between  the  par- 
ties in  interest  that  it  should  be  divided.  As  before  remarked, 
to  re-convert  property,  there  must  be  an  agreement  mutually 
entered  into  by  all  the  parties  in  interest,  creating  such  rights 
and  imposing  such  duties  as  would  effect  its  conversion,  or 
there  must  be  some  unequivocal  act  which  of  itself  operates 
as  a  re-conversion.  A  mere  declaration  that  the  property  shall 
be  considered  as  re-converted  is  immaterial,  for  it  is  not  the 
declaration,  but  the  duty  to  re-convert  which  creates  the  equit- 
able change.     Adams'  Equity,  p.  136;  Thornton  v.  Hawley, 
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10  Yes.  129;  Polley  v.  Seymour,  2  Y.  &  C,  708;  Cookson  v. 
Cookson,  12  01.  &  F.  121;  Attorney  General  v.  Mangles,  5 
M.  &  W.  128. 

The  duration  of  the  converted  character  of  the  property 
is  coincident  with  that  of  the  trust.  So  long,  therefore,  as 
Bard  had  the  power  to  sell  any  portion  of  the  property,  its  con- 
verted character  continued.  An  agreement  having  the  effect 
of  a  re-conversion  must  have  absolutely  abrogated  Bard's 
powers  of  sale.  It  is  not  pretended  that  there  was  anything 
more  than  an  understanding  between  the  parties,  that  it  was  not 
expedient  to  exercise  the  power  any  further  than  was  neces- 
sary to  carry  out  existing  contracts,  as  they  contemplated  a 
division  of  the  property.  As  has. been  already  remarked,  an 
understanding  having  the  effect  to  annul  Bard's  power  of 
sale,  must  have  been  one  binding  upon  all  parties  interested. 
Bard's  powers  could  not  be  annulled  and  revived  from  day  to 
day,  by  an  understanding  resting  in  parol.  There  must  have 
been  at  least  such  an  agreement  as  a  court  of  chancery  would 
have  enforced;  an  agreement  in  writing  or  a  verbal  one  with 
such  acts  done  under  it  as  would  have  taken  it  out  of  the 
statute  of  frauds.  The  agreement  must  have  been  one  leav- 
ing no  discretion  in  Bard,  and  imperatively  requiring  him  to 
divide  the  property  and  the  whole  of  it,  and  convey  to  the 
parties  interested  their  respective  shares  in  accordance  with 
such  division.  So  long  as  it  remained  uncertain  how  much 
of  the  property  was  to  be  divided,  the  understanding  was  in- 
complete. The  property  held  in  common  with  other  parties, 
it  is  conceded,  was  to  be  divided  as  it  then  stood,  or  after  a 
partition  had  been  made  between  such  parties  and  Bard  at  his 
discretion.  The  lands  at  St.  Joseph,  Michigan,  which  were 
a  part  of  the  investment,  do  not  appear  to  have  been  divided. 
It  is  evident  that  no  such  agreement  was  entered  into  by  the 
parties  as  had  the  effect  of  re-converting  the  character  of  the 
property. 

It  might  be  admitted,  for  the  purpose  of  argument,  that 
the  character  of  the  property  was  re-converted  from  personalty 
to  realty  before  the  transfer  of  Nicoll's  interest,  and  still 
the  appellant  would  have  no  right  of  dower   therein.     Bard 
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as  trustee,  undoubtedly  bad  some  duties  to  perform.  He  was 
to  collect  tlie  money  due,  or  to  become  due,  from  Garland 
and  Dyer,  and  make  a  conveyance  of  tbe  property  sold  them. 
He  was  to  pay  the  taxes,  and  reimburse  himself  out  of  the 
proceeds  of  the  sales  for  tbe  sum  of  four  hundred  dollars. 
He  was  to  make  partition  of  portions  of  the  property  held 
in  common  by  himself  and  other  parties,  and  it  may  fairly  be 
inferred  that  if  partition  was  contemplated  between  the  par- 
ties in  interest,  that  he  was  to  be  more  or  less  instrumental  in 
making  it. 

Under  these  circumstances  it  is  evident  that  that  statute  of 
uses  did  not  vest  the  legal  title  in  the  cestuis  que  use;  neither 
was  it  executed  by  the  terms  of  any  agreement  limiting  the 
uses.  The  most  liberal  construction  for  the  appellant  in 
regard  to  the  rights  of  the  cestuis  que  trust,  would  only 
create  an  executory  trust  in  Bard.  There  was  something  to 
be  done  before  the  title  was  to  vest  in  the  cestuis  que  trust. 
It  was  never  contemplated  that  the  title  should  vest  in  them 
as  tenants  in  common,  and  no  agreement  can  be  inferred  or 
implied  directly  contrary  to  the  manifest  intentions  of  the 
parties.  The  acts  and  declarations  of  the  parties  in  regard 
to  a  partition  conclusively  show  that  by  common  consent  the 
cestuis  que  trust  were  not  to  take  undivided  interests  in  the 
property,  and  so  long  as  there  was  something  to  be  done  be- 
fore they  were  to  take  the  several  interests  which  they  were 
thereafter  to  hold  in  their  own  right  in  severalty,  no  estate 
vested  in  them  on  which  a  right  of  dower  could  attach.  The 
acts  to  be  done  before  the  cestuis  que  trust  were  to  take  the 
estates,  that  they  were  thereafter  to  hold  in  severalty,  were 
in  the  nature  of  things  precedent,  and  until  they  were  actu- 
ally done,  the  estate  did  not  vest,  and  the  cestuis  que  trust 
were  not  seized  of  them.  These  considerations  dispose  of  the 
appellant's  claim  to  dower  in  the  "  Bard  Trust  property." 

The  third  parcel  of  property  in  which  the  appellant  claims 
dower  consists  of  certain  lands  situated  in  La  Salle,  Will 
and  Grundy  counties.  During  the  coverture  of  the  appellant, 
Nicoll  was  the  owner  of  these  lands  in  fee  simple,  and  on  the 
23rd  day  of  December,  1842,  he  conveyed  them   to  Abel  T. 
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Anderson,  through  whom  the  defendants  derive  their  title 
No  objection  is  made  to  the  claim  of  the  appellant  to  dower 
in  these  lands,  but  it  is  insisted  that  the  Circuit  Court  of 
Cook  county  had  no  jurisdiction  to  set  out  her  dower  there- 
in. The  statute  directs  that  proceedings  to  recover  dower 
shall  be  in  a  county  in  which  some  of  the  lands  lie.  Revised 
Statutes  of  1845,  title  "Dower,"  sec.  26. 

The  appellant  having  no  right  of  dower  to  lands  in  Cook 
county,  her  bill  cannot  be  sustained  for  the  purpose  of  setting 
out  her  dower  in  lands  lying  in  La  Salle,  Will  and  Grundy 
counties.     jRahton  v.  Hughes,  13  111.,  469. 

The  bill  seeks  to  recover  damages  for  the  non-assignment 
of  dower.  The  death  of  Mr.  Nicoll  is  only  established  by 
the  presumption  arising  from  the  lapse  of  time  since  he  has 
been  heard  from.  It  is  not  pretended  that  purchasers  from 
Nicoll  were  under  any  obligation  to  set  out  dower  to  his 
widow  until  she  demanded  it.  The  demand  to  be  effectual 
must  be  such  an  one  as  the  party  of  whom  it  was  made  could 
comply  with.  The  demand  upon  William  B.  Ogden  in  this 
case,  was  of  lands  which  he  did  not  own,  and  of  lands  which 
he  owned  jointly  with  others,  and  which  he  had  no  power  to 
comply  with.  While  it  is  not  insisted  that  a  demand  before 
the  commencement  of  suit  is  necessary  to  recover  dower,  yet 
it  is  necessary  that  there  should  be  such  a  demand  to  enable 
the  dowress  to  recover  damages  for  its  non-assignment,  and 
the  demand  must  be  so  made  that  the  owners  of  the  land  can 
comply  with  it. 

Caton,  C.  J.  We  shall  first  consider  the  claim  to  dower 
in  the  intestate's  interest  in  the  trust  half  of  the  Hunter  prop- 
erty. This  must  depend  upon  the  character  of  the  title  or 
right  to  that  interest  at  the  time  of  his  conveyance  of  it,  or  at 
any  time  previous. 

A  few  plain  propositions  may  be  stated,  about  which  there 
is  no  dispute.  In  order  to  entitle  the  widow  to  dower  in  this 
property,  the  husband  must,  at  some  time  during  coverture, 
have  been  seized  of  an  equitable  estate  of  inheritance  in  the 
property.     That  is,   an  equitable   title  to  this  property  must 
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have  presently  existed  in  him,  which  title,  had  he   died  at  the 
moment,   would  have  descended  to   his  heirs-at-law   as  real 
estate,  instead   of  going  to  his   personal   representatives  as  a 
chattel  interest  or  chose  in  action.     Again,  it  is  agreed  on  all 
hands,  that  while  the  title  to  the  property  remained  in  Butler, 
the  first  trustee,   the  whole  title  to  it   as  land,  both  legal  and 
equitable,  was  in  him,  and  the  cestuis  que  trust  had   only  a 
right  to  its  avails  or  proceeds.     During  that  time,  their  right 
was  a  personal  right — it  was  personal  property,  and  would  not 
descend   to  their  heirs.     This  was  made  so   by    the    express 
agreement  of  the  parties.     They  were  partners  in  a  speculat- 
ing enterprise,  and  this  property  constituted  their  stock  in 
trade;  and  in  such  a  case,  there  is  no  dispute  that  the  charac- 
ter of  personalty  is  stamped  upon  the  property  for  the  purpose 
of  fixing  the  character  of  the  interests  of  the  several  partners, 
although  it  was  in  truth  real  estate.     Again,  there  is  no  dis- 
pute made  that  it  was  competent  for  the  parties  in  interest,  at 
any  time  they  chose,  to  change  the  character  of  their  interest 
in  this  property,  from  that  of  a  personal  right  to  the  proceeds 
of  it,  to  an  equitable  title  to  it.     They  could,  in  other  words, 
divest  this  property  of  its -artificial  character  of  personal  prop- 
erty, and  change  it  back  to  its  original  and  natural  character 
of  real  estate.     If  this  was  done  at  any  time,  then  the  property 
became  a  hereditament;  it  was  an  estate  of  inheritance,  and 
descended  to    the  heir,    simply  because  it  had    become  real 
estate  and  had  ceased  to  be  personal  property.     And  if  this 
was  done,  there  is  still  the  question  to  be  considered,  was  the 
equitable  title  to  this  property  vested  in  the  husband?— was 
he  seized  of  this  equitable  estate,  or   did  something  remain  to 
be  done  by  him,  or  the  cestuis  que  trust,  or  the  trustee,  or  any 
one  else,  before  this   equitable  title  was  vested   in  him,  or,  to 
express  it  differently,  before  his  right  to  it  was  complete?     If 
the  character  of  this  property  was  so  changed,  and  the  title  to 
it  so  vested  in  the  cestuis  que  trust,  it  was  done  either  by  the 
conveyance  from  Butler  to  Bushnell    and  Nicoll,    or  in  the 
declaration  of  trust  which  they  made  on  the   12th  of  April, 
1842,  or  by  the  specifications  of   the  purposes    of  the  trust 
made  by  the  cestuis  que  trust  on  the  25th  of  the  same  month. 
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Upon  the  true  meaning  and  legal  construction  of  these  instru- 
ments this  branch  of  the  case  entirely  depends.  The  first  is 
a  deed  from  Butler  to  Buslmell  and  Nicoll  as  joint  tenants, 
and  not  as  tenants  in  common,  and  describes  them  as  trustees. 
With  these  exceptions,  it  is  an  ordinary  conveyance,  without 
aiiy  specification  of  the  trusts  subject  to  which  they  were  to 
hold  the  property.  These  were  first  stated  by  the  trustees  by 
the  declaration  of  12th  of  April,  1842,  twelve  days  after  the 
date  of  the  deed,  and  are  in  these  words : 

"Whereas,  Charles  Butler,  of  the  city  of  New  York,  has, 
by  deed  dated  April  1, 1842,  duly  executed  by  the  said  Charles 
Butler  and  Eliza  A.,  his  wife,  conveyed  to  us,  E.  A.  Nicoll 
and  O.  Bushnell,  certain  real  estate,  situate^  lying  and  beino; 
in  the  city  of  Chicago,  that  is  to  say,  the  undivided  half  part 
of  certain  lots,  pieces  and  parcels  of  land,  being  the  whole  of 
the  lots  remaining  unsold  of  the  Hunter  property  so  called, 
reference  being  had  to  the  said  deed  will  more  fully  appear; 
and  whereas,  the  said  premises  have  been  conveyed  to  us  in 
trust  for  certain  purposes,  that  is  to  say,  we  hold  the  same  in 
trust  for  Edward  A.  Nicoll,  who  is  entitled  to  six-eighteenth 
parts  thereof,  the  whole  being  divided  into  eighteen  parts; 
Charles  Butler,  in  trust  for  the  assignees  of  Simeon  Hyde, 
four-eighteenth  parts  thereof;  John  S.  Bussing,  of  the  city  of 
New  York,  two-eighteenth  parts  thereof;  Chester  Clark,  of 
the  same  place,  two-eighteenth  parts  thereof;  Benjamin  F. 
Butler,  one-eighteenth  part  thereof;  William  B.  Ogden,  one- 
eighteenth  part  thereof;-  and  Barton  White,  of  White  Plains, 
Dutchess- county,  two-eighteenth  parts  thereof;  and  whenever 
partition  shall  be  made  of  said  premises  among  the  said  par- 
ties in  interest,  we  shall  and  will  convey  to  each  of  the  per- 
sons before  named,  his  heirs  and  assigns,  or  to  such  person  or 
persons  as  he  or  they  shall  or  may  designate  to  receive  the 
same,  his  part  or  share  of  said  premises  in  severalty  by  deed 
with  covenants  of  warranty  against  our  own  acts  only;  and 
partition  thereof  shall  be  made,  if  practicable,  within  six 
months  from  the  date  thereof;  and  if  before  the  partition  and 
conveyance  of  said  premises,  or  any  part  thereof,  as  aforesaid, 
any  of  the  same  shall  be  sold,  we  shall  and  will  account  for 
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the  proceeds  of  said  sales  to  the  parties  aforesaid,  according 
to  their  respective  rights  and  shares,  first  paying  all  the  ex- 
penses, charges,  taxes,  assessments,  etc.,  incident  to  the  care 
and  management  of  the  said  property  and  the  execution  of 
this  trust;  but  it  is  not  expected  or  required  of  us,  the  said 
trustees,  that  we,  or  either  of  us,  shall  go  to  Chicago  for  the 
purpose  of  effecting  a  partition  of  said  premises;  and  it  is 
understood  and  agreed  that  we  are  to  be  liable  as  trustees  only, 
severally  and  not  jointly,  for  so  much  money  as  may  come 
into  our  hands  severally  and  respectively. 

"  Witness  our  hands  and  seals,  this  April  12,  1842. 

(Signed)  ED'D  A.  NICOLL.  [seal.] 

ORSAMUS  BUSHNELL.    [seal.]" 

This  first  declares  absolutely  that  they  hold,  in  trust  for 
Nicoll,  the  husband  of  the  petitioner,  one-third  of  the  prop- 
erty, and  in  the  same  way  naming  the  other  cestui  que  trust, 
and  specifying  the  interests  of  each.  Had  this  declaration 
stopped  there,  it  would  have  left  it  as  a  simple  and  ordinary 
case  of  trust,  in  which  two  trustees  hold  the  legal  title  to  land 
for  eight  cestuis  que  trust,  owning  the  equitable  interests  as 
tenants  in  common  in  different  proportions,  and  upon  them 
would  have  devolved  the  simple  duty  of  performing  the  trust 
by  the  conveyance  of  the  legal  title  to  the  cestuis  que  trust, 
either  by  one  deed,  specifying  the  interest  of  each,  or  by  sep- 
arate deeds  to  each,  of  his  undivided  portion.  We  say,  had 
the  declaration  stopped  there,  such  would  have  been  the  duties 
of  the  trustees  and  such  the  rights  of  the  beneficiaries.  But 
it  did  not  stop  there;  it  proceeded  to  impose  other  and  addi- 
tional duties  upon  the  trustees.  It  further  provides,  that 
whenever  partition  shall  be  made  of  the  premises,  they  will 
deed  in  severalty  to  each,  the  separate  portion  set  off  to  him. 
Was  this  clause  a  limitation  of  the  rights  of  the  beneficiaries 
and  of  the  duties  of  the  trustees,  as  to  any  of  those  rights  and 
duties,  and  providing  others  in  their  stead,  or,  was  it  an  en- 
largement of  those  rights  and  duties,  leaving  those  which 
existed  without  this  clause  still  in  force?  The  same  inquiry 
may  be  made  in  reference  to  the  next  specification  of  duty, 
which  is,  that  if  any  of  the  property  shall  be  sold  before  par- 
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tition,  they,  the  trustees,  will  account  for  the  proceeds  to  the 
respective  parties,  in  proportion  to  their  respective  rights. 
Here  is  an  implied  duty  on  the  part  of  the  trustees  to  convey 
the  property  thus  sold,  to  the  purchasers,  as  well  as  to  account 
for  the  proceeds.  By  whom  were  these  sales  to  be  made? 
Not  by  the  trustees,  for  they  had  as  yet  no  right  to  sell  the 
property  of  their  beneficiaries  in  this,  more  than  a  trustee  who 
holds  a  title  to  real  estate  in  trust  for  another  lias  a  right  to 
sell  it,  without  authority  from  the  cestuis  que  trust.  These 
sales,  then,  were  to  be  made  by  the  cestuis  que  trust,  and  in 
the  event  of  such  sales  the  trustees  assumed  the  duty  of  receiv- 
ing and  distributing  the  proceeds.  Now,  did  the  assumption 
of  these  duties  take  away  or  limit  the  right  of  the  cestuis  que 
trust,  to  have  the  property  conveyed  to  them  as  tenants  in 
common,  should  they  at  any  time  desire  to  have  that  done? 
Or  did  it  relieve  the  trustees  from  the  duty  of  so  conveying 
at  the  election  of  the  cestuis  que  trust?  We  think  not. 
While  the  trustees  might  voluntarily  assume  new  duties,  they 
could  not  throw  oiF  and  relieve  themselves  from  old  ones. 
Such  we  understand  to  be  the  legal  effect  of  this  declaration 
of  trust  by  the  trustees. 

On  the  25th  of  April,  1842,  the  cestuis  que  trust  made  the 
following  specification  of  the  trusts  assumed  by  the  trustees: 

"  Know  all  Men  by  these  Presents,  That  whereas,  Charles 
Butler,  of  the  city  of  New  York  counselor  at  law,  and  Eliza 
A.,  his  wife,  did,  by  an  indenture  bearing  date  the  first  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty- two,  at  the  request  of  us,  the  undersigned,  convey 
to  Edward  A.  Nicoll  and  Orsamus  Bushnell,  of  said  city,  the 
following  pieces,  parcels  and  lots  of  land,  that  is  to  say:" 

[Then  follows  a  description  of  the  land,  when  the  instrument 
proceeds] : 

"Together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof — as  by  the  said 
indenture  will  more  fully  appear,  reference  being  thereunto 
had;  to  have  and  to   hold   the  same    to  the   said  Edward  A. 


382  OTTAWA, 


Nicoll  v.  Ogden  et  at. 


]Sricoll  and  Orsamus  Bushnell,  and  the  survivor,  and  the  exe- 
cutors, administrators  and  assigns  of  such  survivor,  upon  the 
trust,  however,  expressed  and  declared  in  a  certain  declaration 
of  trust,  executed  in  writing,  by  the  said  Edward. A.  Nicoll 
and  Orsamus  Bushnell,  and  sealed  with  their  seals,  bearing 
date  the  eleventh  day  of  April,  1842,  as  by  reference  to  the 
said  declaration  of  trust  will  more  fully  and  at  large  appear. 

"  And  whereas,  a  declaration  of  the  objects  and  intents  ol 
said  trust  is  desired  and  required  of  us  by  said  trustees,  with 
a  view  to  express  and  define  the  powers  of  said  trustees: 

"Now,  therefore,  these  presents  witness,  and  we  the  under- 
signed, cestuis  que  trust  of  the  estate  so  granted  to  said  Nicoll 
and  Bushnell,  as  trustees,  do  hereby  declare  and  agree  to  and 
with  said  Edward  A.  Nicoll  and  Orsamus  Bushnell,  that  the 
objects  and  intents  of  said  trust  are  as  follows,  viz:  That 
whenever  partition  shall  be  made  of  the  said  trust  premises 
amicably  by  us,  or  by  law,  the  said  trustees  shall  and  will 
convey  to  each  of  us  in  severalty,  our  heirs  and  assigns,  or  to 
such  person  or  persons  as  we  severally,  or  our  several  heirs  or 
assigns,  may  designate,  our  several  share  of  said  trust  prem- 
ises, by  deed  with  covenants  of  warranty  against  our  own  acts 
only;  and  partition  thereof  shall  be  made,  if  practicable, 
within  six  months  from  the  date  of  said  declaration  of  trust 
so  made  by  said  trustees;  but  it  is  not  required  or  expected 
of  said  trustees,  or  either  of  them,  that  they  will  personally 
do  anything  to  effect  such  partition,  either  amicably  between 
us,  or  by  law,  but  only  that  they  shall  execute  the  convey- 
ances in  partition  of  our  several  shares  to  us,  when  required, 
after  partition  has  been  made  by  us  or  our  authorized  agent, 
or  by  legal  proceedings,  except  that  if  legal  proceedings  be- 
come necessary,  then  the  trustees  shall  use  their  names,  and 
promote  such  partition  in  all  proper  ways.  And  further,  that 
the  said  trustees  may,  before  partition,  sell  and  convey  in  due 
form  of  law,  the  said  trust  premises,  or  any  part  thereof,  to 
any  person  or  persons,  for  such  prices,  and  upon  such  terms  of 
payment  as  they  may  deem  fit  and  proper,  and  may  delegate 
and  appoint,  by  letter  of  attorney,  all  the  above  powers  to 
William  B.  Ogden,  of  Chicago;  or  in  case  of  his  death,  sick- 
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ness,  absence  from  Chicago,  or  refusal  to  act,  to  any  other 
person  or  persons,  without  being  responsible  for  any  acts, 
receipts,  or  defaults  of  said  attorney  or  attorneys,  that  may 
happen,  without  the  willful  default  of  the  said  trustees. 

"  They,  the  said  trustees,  accounting  to  us  for  all  the  pro- 
ceeds of  such  sale  or  sales,  that  shall  come  into  their  hands, 
in  the  proportions  in  which  we  are  entitled  to  the  same,  first 
paving  and  retaining  to  themselves  all  the  expenses,  charges, 
taxes,  assessments,  etc.,  incident  to  the  care  and  management 
of  said  trust  property,  and  the  execution  of  the  said  trust, 
incurred,  made,  paid,  or  sustained  by  them,  the  said  trustees, 
or  their  attorney,  and  that  the  said  trustees  shall  be  liable 
only,  severally,  and  not  jointly,  for  so  much  money  as  they 
may  severally  receive. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  twenty -fifth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-two. 

JOHN  S.  BUSSING.  [seal.] 

EDWARD  A.  NICOLL.      [seal.] 
W.  B.  OGDEN.  [seal.] 

B.  F.  BUTLER.  [seal.] 

CHARLES  BUTLER.  [seal.] 

CHESTER  CLARK.  [seal.] 

BARTON  WHITE.  [seal.]" 

This  instrument  teaches  us,  that  the  deed  from  Butler  to 
Buslmell  and  Nicoll,  was  made  at  the  request  and  direction  of 
the  beneficiaries;  and  that  they  sanction  the  declaration  of 
trust  made  by  these  trustees,  which  has  been  already  quoted. 
It  has  importance  on  this  account,  while  some  material  changes 
are  made  in  the  character  of  the  trust  itself  and  in  the  author- 
ity vested  in  the  trustees.  It  declares  the  objects  of  the  trust 
to  be,  that  whenever  partition  shall  be  made  of  the  premises, 
the  trustees  shall  convey  to  each  in  severalty,  his  heirs  and 
assigns,  or  to  such  person  as  he  or  his  heirs  or  assigns  may 
appoint,  his  share  in  severalty.  And  further,  this  instrument 
expressly  authorized  the  trustees  to  sell  and  convey  the  whole 
or  any  portion  of  the  premises,  and  to  appoint  a  substitute  to 
exercise  this  last  specified  power,  without  being  responsible 
for  his  default,  but  only  for  their  own  willful  defaults.     For  the 
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proceeds  of  such  sales  the  trustees  are  required  to  account  to 
the  cestuis  que  trust  severally,  for  their  several  proportions  of 
the  moneys  thus  received. 

While  this  paper  contains  the  same  provision  as  to  the  duty 
of  the  trustees  to  convey  to  the  parties  in  interest  severally, 
their  respective  proportions,  on  partition  being  made,  the  lan- 
guage is  such  as  to  indicate,  to  some  extent  at  least,  that  they 
should  not  perform  the  trust  till  such  partition  should  be  made, 
except  by  sale  of  the  lands  and  disposition  of  the  proceeds. 
Was  it,  then,  the  intention  of  the  cestuis  que  trust  to  place 
their  equitable  interests  in  this  property  beyond  their  reach 
or  control,  except  in  the  particular  mode  here  specified,  that 
is,  till  partition  should  be  made,  or  till  the  property  should 
be  sold  by  the  trustees,  and  the  money  divided?  Then,  from 
that  time  forth  the  trust  was  executory,  and  they  were  not 
seized  of  the  equitable  title,  that  is,  they  were  not  in  a  posi- 
tion to  require  the  performance  of  the  trust,  by  the  convey- 
ance of  the  legal  title  to  the  cestuis  que  trust.  They  had  no 
right  to  the  res  as  it  was.  They  had  no  right,  collectively,  to 
its  proceeds  in  money  even;  but  their  rights  became  separate 
and  individual,  each  one  having  an  individual  right  to  a 
conveyance  of  his  separate  portion  of  the  land  after  partition, 
and  a  right  to  none  of  it,  till  then,  but  a  right  only  to  his  pro- 
portion of  the  proceeds  of  sales,  made  before  partition.  With 
this  construction  of  this  paper,  this  presents  one  of  the  best 
examples  of  an  executory  trust  to  be  anywhere  found  in  the 
books,  except  in  cases  arising  on  the  construction  of  marriage 
settlements  or  wills.  We  have  never  before  been  called  upon 
to  examine  particularly,  the  distinction  between  trusts  exe- 
cuted and  trusts  executory;  able,  logical  and  perspicuous,  as 
they  were.  We  confess  our  ideas  on  the  subject  were  some- 
what confused.  We  have,  with  patient  labor,  investigated  the 
subject.  There  is  a  well  settled  distinction  between  what  are 
called  executed  and  executory  trusts,  founded,  no  doubt,  to 
some  extent,  upon  artificial  reasons,  and,  as  is  usual  when  such 
is  the  case,  not  always  of  the  most  easy  a])plication.  Its  pur- 
pose and  advantage  is  perhaps  more  generally  to  enable  the 
courts  to  avoid  the  rule  in   Shelley's  case,  for  the  purpose  of 
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giving  effect  to  a  devisor,  grantor  or  donor.  In  one  sense,  all 
trusts  are  executory,  or  to  be  executed;  that  is,  something 
has  to  be  done  to  perforin  the  trust,  that  the  cestui  que  trust 
may  enjoy  the  benefits  of  the  trust  to  which  he  is  entitled. 
As  where  one  holds  a  legal  title  in  trust  for  the  benefit  of 
another  in  whom  is  already  vested  the  equitable  title,  with 
the  right  to  be  clothed  with  the  legal  title.  But  where  the 
beneficiary  is  not  yet  clothed  with  such  an  equitable  title,. 
but  has  a  mere  right  to  have  some  act  done,  wdiich  will  vest 
in  him  such  equitable  title,  then  the  trust  is  called  ex- 
ecutory, because  of  the  necessity  of  the  performance  of 
this  intermediate  act.  These  might,  perhaps,  have  been 
as  wTell  designated  simple  and  compound  trusts,  or  direct 
and  remote  trusts,  or  any  other  expression  denoting  the 
different  degrees  vor  gradations,  between  the  trustee  and 
the  cestui  que  trust.  In  the  latter,  the  rights  of  the 
cestui  que  trust  are  less  direct  and  immediate,  and  the- 
powers,  duties  and  obligations  of  the  trustee  are  ordinarily 
greater  or  more  extended  than  in  the  former.  Human  affairs- 
are  so  complex  and  variant — the  objects  of  creating  trusts  may 
be  so  multifarious,  and  expressed  in  such  variant  terms,  that 
there  may  be  difficulty,  sometimes,  in  assigning  a  particular 
trust  to  its  proper  class.  In  one  case,  this  intermediate  act 
may  be  so  clearly  expressed,  as  to  leave  no  doubt  that  an  exe- 
cutory trust  was  intended,  while  in  another  it  may  be  so  con- 
tingent, discretionary  or  so  vaguely  and  doubtfully  expressed, 
as  to  make  it  difficult  to  say  that  it  is  not  an  executed  trust. 
In  such  a  case,  the  courts  will  give  it  whichever  character 
will  best  subserve  the  apparent  purposes  of  the  creator  of  the 
trust.  Now,  if  we  assume  that  the  cestuis  que  trust,  by  this 
last  paper  by  them  executed,  intended  to  provide  that  the 
trustee  should  not  convey  the  land  to  them  in  the  condition  it 
then  was,  but  only  after  partition  should  be  made,  and  then 
to  them  in  severalty,  or  should  sell  it  and  divide  the  proceeds 
among  them,  it  became  from  that  moment  an  executory  trust, 
because  there  was  something  to  be  done,  before  they  were 
entitled  to  a  conveyance.  They  had  no  vested  equitable  title 
to  the  land,  but  they  had  a  mere  right  to  have  something  done, 
25 — 29th  III. 
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which  would  give  them  an  equitable  title,  or  rather  they  had 
a  right  which,  upon  the  performance  of  an  act  by  themselves 
or  by  the  courts,  would  ripen  into  an  equitable  title,  or  into 
several  equitable  titles,  to  different  portions;  or,  if  the  trustees 
chose,  they  were  authorized  to  sell  the  land,  in  which  case 
others  had  rights  severally  to  their  respective  portions  of  the 
purchase-money.  If  these  were  the  only  rights  which  these 
cestuis  que  trust  had  to  or  in  this  property,  then  we  say,  this 
was  an  executory  trust;  and  dower  could  not  attach  to  the 
property  thus  held,  and  for  the  manifest  reason  that  the  hus- 
band had  no  title,  either  legal  or  equitable,  to  the  land. 

But  we  must  now  examine  and  see  whether  dower  had  not 
already  attached  to  this  land,  before  this  specification  of  the 
trusts  by  the  cestuis  que  trust.  If  it  had  so  attached,  this  sub- 
sequent act  of  the  husband  could  not  divest  it.  It  is  a  uni- 
versal rule,  that  when  the  inchoate  right  to  dower  is  once 
vested  in  the  wife,  that  right  cannot  he  divested,  except  by 
her  own  voluntary  act,  performed  in  the  mode  prescribed  by 
law.  Let  us  return,  then,  to  the  first  conveyance  from  Butler 
to  Bushnell  and  JSTicoll.  Previous  to  that  we  had  already 
seen  the  subject  of  the  trust  was  personal  property,  because 
the  object  of  the  trust  was  a  partnership  transaction  or  specu- 
lation. 

At  first,  it  did  not  appear  that  this  conveyance  was  made 
with  the  approbation  and  instruction  of  the  cestuis  que  trust, 
but  for  aught  that  did  appear  up  to  the  25th  of  April,  1842, 
twenty-five  days  after  the  deed  was  made,  this  conveyance 
may  have  come  from  the  perverse  motion  of  the  trustee  him- 
self, in  violation  of  his  duty  as  trustee,  and  without  the  sanc- 
tion of  his  constituents.  Had  such  been  the  case,  it  may  be, 
that  the  new  trustees  would  have  taken  it  upon  the  same 
trust,  and  for  the  same  purposes  for  which  it  was  held  by  But- 
ler. At  least  it  would  seem  reasonable,  that  as  the  act  was 
done  without  their  consent,  the  beneficiaries  might  insist  that 
the  character  of  the  property  should  not  be  thereby  changed, 
although  as  the  trust,  as  it  existed  in  Butler,  was  accompanied 
by  a  special  confidence  reposed  in  his  discretion,  they  ought 
not  to  be  compelled  to  treat  the  property  longer  as  personalty 
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and  intrust  the  same  responsibilities  and  powers  in  the  new 
trustees.  But  it  is  not  necessary  to  determine  what  would 
have  been  the  effect  of  that  conveyance  upon  the  character  of 
the  property,  which,  although  real  estate  in  fact,  was  by  the 
parties  and  the  law  treated  as  personal  property,  had  it  been 
made  without  the  knowledge  and  sanction  of  the  cestuis  que 
trust,  for  it  now  appears  that  it  was  done  with  their  approval 
and  by  their  direction.  That  conveyance  then  must  have  its 
full  and  legitimate  influence  in  the  determination  of  the  ques- 
tion as  to  whether  the  property  should  still  be  considered  per- 
sonal property,  or  whether  it  was  thereby  re-converted  into 
real  estate.  What,  then,  was  the  effect  of  that  deed?  What 
w^ere  the  relations  between  the  new  trustees  and  the  benefi- 
ciaries? What  were  the  duties  of  the  former  and  the  rights 
of  the  latter?     This  is  the  deed: 

"This  Identure,  Made  the  first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-two,  be- 
tween Charles  Butler,  of  the  city  and  county  and  State  of  New 
York,  counselor  at  law,  and  Eliza  A.,  his  wife,  of  the  first 
part,  and  Edward  A.  Nicoll  and  Orsamus  Bushnell,  of  the 
same  place,  trustees,  of  the  second  part;  Witnesseth,  that  the 
said  parties  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  ten  dollars  lawful  money  of  the  United  States  of 
America,  to  them  in  hand  paid,  by  the  said  parties  of  the 
second  part,  at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  aliened,  remised,  released,  conveyed, 
and  confirmed,  and  by  these  presents  do  grant,  bargain,  sell, 
alien,  remise,  release,  convey,  and  confirm  unto  the  said  par- 
ties of  the  second  part,  and  to  the  survivors  of  them,  and  the 
heirs  and  assigns  of  such  survivors  forever,  all  and  singular 
the  following  lots,  pieces,  and  parcels  of  land,  situate,  lying 
and  being  in  the  city  of  Chicago,  county  of  Cook,  and  State 
of  Illinois,  that  is  to  say:" 

[Here  follows  a  description  of  the  property  conveyed.] 
"Together  with  all  and  singular  the  tenements,    heredita- 
ments and  appurtenances  thereunto  belonging,  or  in  any  way 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
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remainders,  rents,  issues  and  profits  thereof,  and  also  all  the 
estate,  right,  title,  interest,  dower  and  right  of  dower,  prop- 
erty, possession,  claim  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  oi  the  said  parties  of  the  first  part,  of,  in  or  to  the 
above  described  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances ;  to  have  and  to  hold  the  above  granted 
and  described  premises,  with  the  appurtenances,  unto  the  said 
parties  of  the  second  part,  as  joint  tenants  and  not  as  tenants 
in  common,  and  to  the  survivor  of  them,  and  to  the  heirs  and 
assigns  of  such  survivor,  to  his  and  their  own  proper  use, 
benefit  and  behoof  forever.  And  the  said  Charles  Butler,  for 
himself,  his  heirs,  executors,  administrators,  doth  hereby  cov- 
enant, promise,  and  agree  to  and  with  the  said  parties  of  the 
second  part,  trustees  as  aforesaid,  and  to  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  that  he  hath  not 
made,  done,  committed,  executed  or  suffered  any  act  or  acts, 
thing  or  things,  whatsoever,  whereby,  or  by  means  whereof, 
the  above  mentioned  and  described  premises,  or  any  part  or 
parcel  thereof,  now  are,  or,  at  any  time  hereafter,  shall  or  may 
be  impeached,  charged  or  incumbered  in  any  manner  or  wajr 
whatsoever. 

"In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

CHARLES  BUTLER,     [seal. J 
ELIZA  A.   BUTLER,  [seal.]" 

This  it  will  be  seen  is  a  trust  deed  in  the  simplest  form,  (if 
indeed  it  appears  on  its  face  to  be  a  trust  deed.)  The  trust 
is  not  specified.  There  is  no  limitation  or  qualification  to  it. 
It  is  left  entirely  to  the  law  to  characterize  it,  or  to  say  what 
are  the  duties  of  the  trustees,  and  what  are  the  rights  of  the 
cestuis  que  trust.  They  must  necessarily  be  the  same  as, they 
would  be  in  any  other  simple  trust,  where  one  party  holds  the 
legal  title  to  land,  in  trust  for  another.  If  A  conveys  land  to 
B  in  trust  for  C,  that  is  simply  a  naked  executed  trust.  There 
the  duty  at  once  arises  in  B  to  convey  to  C,  which  a  court  of 
chancery  would  at  once  enforce.  Is  it  possible  to  distinguish 
such  a  case  from  the  one  before  us?     That  is  this  case  literally. 
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Butler  conveyed  the  lesral  title  to  these  premises  to  Bushnell 
and  Nicoll  in  joint  tenancy,  in  trust  for  Lis  cestuis  que  trust, 
without  specifying  what  they  shall  do  with  it,  or  how  long  or 
for  what  purpose  they  shall  hold  it.  And  tins  was  done  by 
the  direction  of  the  cestuis  que  trust.  Then  it  must  have  been 
their  intention  to  leave  this  conveyance  to  the  full  operation 
and  influence  of  the  well-known  principles  of  law.  Had  they 
designed  otherwise — had  they  designed  any  special  trust, — 
that  the  trustees  should  assume  any  particular  duties  or  per- 
form any  particular  functions,  other  than  those  raised  or 
imposed  by  the  law  itself,  upon  such  a  conveyance,  it  was 
their  duty,  and  they  no  doubt  would  have  caused  them  to  be 
inserted  in  the  deed,  or  specified  in  a  separate  paper,  executed 
at  the  same  time  with  the  deed,  and  so  made  to  become  a  part 
of  it.  The  deed  itself  could  only  be  controlled  by  another 
paper,  executed  at  the  same  time  with  it,  so  as  to  form  a  part 
of  it.  And  the  separate  papers,  executed  subsequently  on 
the  fourteenth  and  the  twenty -fifth  of  the  same  month,  can  have 
no  influence  upon  the  construction  or  effect  of  this  deed,  nor 
upon  the  equitable  estate  thereby  created,  prior  to  their  execu- 
tion. They  might,  and  no  doubt  did,  change  the  character  of 
the  trust,  but  they  could  not  have  a  retroactive  effect  especially 
so  as  to  affect  in  any  way  the  rights  of  others  not  parties  to 
them,  vested  or  secured  by  that  deed,  or  between  the  time  of 
its  execution  and  these  subsequent  declarations.  If  by  this 
deed,  the  character  of  this  property  wras  re-converted  from 
personalty  to  realty;  if  by  it  an  executed  trust  was  created, 
whereby  an  equitable  estate  of  inheritance  was  vested  in  the 
cestuis  que  trust,  during  those  twelve  first  days  of  April, 
1842,  then  during  that  time,  the  husband  had  an  estate  in  the 
premises  upon  which  the  right  of  dower  attached.  If  she 
would  have  been  dowable  of  her  husband's  interest  in  these 
lands,  had  he  died  during  these  twelve  days,  then  that  right 
still  continues,  for  she  has  done  no  act  to  divest  herself  of  it, 
and  as  has  been  before  said,  that  right  of  dower  having  once 
vested  in  the  w7ife,  it  could  not  be  divested,  except  by  her 
own  voluntary  act  performed  in  the  mode  specified  by  our 
statute.     By  the  application  of  the  most  familiar  principles  of 
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law  to  this  deed,  executed  as  it  was  by  the  direction  of  the 
cestuis  que  trust,  we  see  no  way  of  escaping  the  conclusion, 
that  they  were  thereby  seized  of  the  equitable  estate  in  these 
lands.  As  the  trust  then  stood,  there  was  no  act  then  to  be 
done  by  the  courts,  by  themselves,  by  the  trustees,  or  by  any 
one  else,  to  complete  their  equitable  title.  There  was  no  par- 
tition provided  for,  there  was  no  conveyance  directed  to  be 
made  to  any  one,  there  was  no  sale  of  the  land,  and  distribu- 
tion of  the  purchase  money  directed  or  authorized,  nothing 
remained  to  be  done,  in  order  to  vest  the  equitable  title  in 
them,  and  nothing  remained  to  be  done  to  unite  in  them  the 
legal  with  the  equitable  title,  but  the  simple  conveyance  of 
the  legal  title  to  them  by  the  trustees.  This  was  the  only 
authority  conferred  upon  or  power  vested  in  the  trustees, 
and  the  only  right  created  in  the  cestuis  que  trust  by  this 
deed.  Here  was  nothing  to  characterize  this  as  an  executory 
trust,  but  every  ingredient  to  mark  it  as  an  executed  trust. 
If  by  this  deed  the  equitable  estate  was  not  vested  in  the 
beneficiaries,  it  is  not  easy  to  conceive  a  case,  in  which  it 
would  be.  It  cannot  be  said,  that  there  was  the  latent 
intent  of  the  parties  at  the  time  the  deed  was  executed,  to 
give  this  trust  the  character  into  which  it  was  moulded  by 
those  subsequent  papers,  for  even  those  speak  in  the  present 
tense,  and  do  not  profess  to  have  a  retroactive  operation.  If 
such  latent  intent  was  entertained  when  the  deed  was  made, 
it  was  not  then  executed,  nor  till  at  least  twelve  days  subse- 
quently. That  an  equitable  estate  of  inheritance  was  designed 
to  be  created  by  this  deed,  and  continued  under  the  declara- 
tion and  specification  of  trusts  dated  the  12th  and  the  25th 
of  April,  there  can  be  no  dispute;  both  these  papers,  in  express 
terms,  declare  that  the  trusts  shall  be  performed  to  the  heirs 
of  the  cestuis  que  trust.  That  it  was  the  design  of  these 
papers  that  the  right,  title,  interest  or  claim,  whatever  it  was, 
which  the  beneficiaries  had  in  this  property,  should  descend 
to  their  heirs,  instead  of  going  to  their  personal  representatives, 
is  placed  beyond  all  dispute  by  the  express  language  of  these 
papers.  This  of  itself  is  sufficient  to  show  a  design  to  re-con- 
vert the  property  into  real  estate.      In  any  aspect  in  which 
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we  can  view  this  case,  we  think  the  complainant  is  entitled  to 
have  her  dower  assigned  in  one- third  of  the  trust  half  of  the 
Hunter  property. 

If  we  are  correct  in  our  conclusions  thus  far,  it  necessarily 
follows,  that  the  complainant  is  entitled  to  dower  in  the 
interest  which  her  husband  owned  in  the  Bard  trust  property. 
Indeed,  if  we  lay  out  of  view  the  papers  executed  on  the  12th 
and  the  25th  of  April,  which  we  have  in  fact  done,  the  cases 
are  precisely  alike.  The  only  difference  in  the  deeds,  is  that 
in  the  first,  the  word  "  trustees  "  is  inserted  after  the  names  of 
the  grantees,  while  it  is  not  in  the  latter  deed.  But  in  legal 
effect,  the  deeds  are  precisely  alike;  whatever  estate  would  be 
created  in  the  cestuis  que  trust  by  the  one,  would  also  be 
created  by  the  other.  This  last  deed  was  also  executed  by 
direction  of  the  beneficiaries,  and  by  it  was  created  in  the 
cestuis  que  trust,  an  equitable  estate  of  inheritance,  which  by 
our  statute  is  subject  to  dower. 

Her  right  to  dower  in  the  country  lands  is  not  disputed. 

The  only  remaining  question  is,  whether  the  complainant 
is  entitled  to  damages  because  her  dower  was  not  assigned  in 
pursuance  of  her  demand  on  the  29th  day  of  January,  1359. 
Upon  this  point,  no  serious  question  has  been  or  could  be 
made.  Although  the  defendant  refused  to  assign  dower  in 
the  utmost  good  faith,  believing  she  was  not  entitled  to  it,  yet 
the  claim  to  damages  is  the  same  as  if  her  right  had  been 
fully  appreciated.  She  is  undoubtedly  entitled  to  damages  for 
the  delay,  since  the  demand,  as  to  all  the  premises  in  which 
it  was  his  duty  to  assign  dower,  under  that  demand. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 
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The  American  Express  Company,   Appellant,  v. 
Joshua  G.  Pinckney,  Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO, 

The  plea  of  the  general  issue  is  a  waiver  of  a  demurrer. 

After  a  decision  overruling  a  demurrer  to   a   count  of  a  declaration,  the 

court  need  not  instruct  the  jury  to  disregard  the  count. 
Such  a  motion  is  in  the  nature  of  a  motion  in  arrest,  and  is  not  proper ;  nor 

is  a  motion  in  arrest  for  any  exception,  that  might  have  been  taken  on 

arguing  a  demurrer. 
An  averment  of  an  employment  to  collect  a  draft,  for  a  reward  to  be  paid, 

with  an  acceptance  of  the  duty,  creates  an  obligation,  the  breach  of  which, 

if  properly  set  out,  will  sustain  an  action.    And   it  is  only  necessary  to 

state  so  much  of  the  contract,  the  breach  of  which  is  complained  of. 
Such  a  contract  need  not  be  literally,  but  substantially  stated. 
Where  a  printed  form  is  used,  to  be  filled  by  writing,  the  written  part  will 

control  in  construing  the  contract. 

This  action  was  case,  brought  to  the  December  term,  A.  D. 
1861,  of  the  Superior  Court  of  Chicago,  by  Joshua  G.  Pinck- 
ney, against  the  American  Express  Company. 

The  declaration  contains  three  counts. 

The  first  count  alleges  that  the  plaintiff,  at  Dixon,  Illinois, 
at  the  time  of  committing  the  grievances,  was  the  owner  of  a 
draft,  which  is  in  the  words  and  figures  following,  to  wit: 

$1000.  Dixon,  June  8th,  1861. 

Sixty  days  after  date,  pay  to  the  order  of  Ells  and  Coleman,  one  thousand 
dollars,  value  received,  and  charge  to  account  of  Messrs.  Fay  &  Co.,  Chica- 
go, Illinois. 

S.  B.  PARKHURST. 

To  Messrs.  Fay  &  Co.,  Chicago,  Illinois. 

Which  draft  was  assigned  by  Ells  &  Coleman  to  plaintiff, 
by  indorsement  on  the  back  thereof,  as  follows,  to  wit:  "  Pay 
J.  G.  Pinckney,  or  order.  Ells '  &  Coleman."  And  winch 
draft  was  accepted  on  the  face  thereof  by  the  firm  of  Pay  & 
Co.,  composed  of  Albert  P.  Fay  and  Samuel  D.  Fay,  doing 
business  and  having  an  office  in  Chicago.  That  defendant 
was  engaged  in  the  business  of  an  express  company,  and  the 
collection  of  drafts.     That  on  the  8th  day  of  August,  1861,  at 
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Dixon,  the  plaintiff  had  retained  and  employed  the  said  de- 
fendant to  collect  the  said  draft  for  him,  for  a  reasonable  com- 
mission and  reward  to  the  defendant,  in  that  behalf  to  be  paid, 
which  retainer  and  employment  defendant  then  accepted. 
That  after  such  retainer  and  employment,  and  before  commit- 
ting the  grievances,  and  in  pursuance  of  such  retainer  and 
employment,  plaintiff  did,  on  said  8th  day  of  August,  deliver 
to,  and  said  defendant  did  accept  from,  the  plaintiff,  the  said 
draft,  indorsed  and  accepted  as  aforesaid,  for  collection  of  the 
same  by  said  defendant,  to  wit,  at  Dixon  aforesaid;  and  there- 
upon it  became  and  was  the  duty  of  defendant,  by  reason  of 
said  retainer  and  employment  as  aforesaid,  to  use  all  reasona- 
ble care  and  diligence  that  said  draft,  so  indorsed  and  accepted 
as  aforesaid,  should  be  presented  on  the  day  the  same  became 
due,  according  to  the  tenor  and  effect  thereof. 

Yet  the  defendant,  not  regarding  his  duty,  but  contriving, 
etc.,  did  not  use  reasonable  care  and  diligence  that  the  draft 
should  be  presented  on  the  day  it  became  clue,  according  to  its 
tenor  and  effect,  and  the  acceptance  thereof,  to  said  Fay  & 
Co.,  at  their  office  in  Chicago,  for  payment  thereof  in  par 
funds,  according  to  such  tenor  and  effect,  and  said  indorse- 
ments and  acceptance,  but  wholly  neglected  and  refused  so  to 
do,  and  so  carelessly  and  negligently  behaved  in  the  premises, 
that  by  and  through  the  same  carelessness  and  negligence  of 
said  defendant,  said  draft  was  not  presented  to  said  Fay  & 
Co.,  at  their  office  in  Chicago,  for  payment  thereof  in  par 
funds,  until  more  than  six  days  after  the  same  became  due. 
By  reason  whereof,  and  ol  the  failure  of  said  Fay  &  Co.,  and 
of  said  drawer,  said  S.  B.  Parkhurst,  and  of  said  indorsers, 
said  Ells  &  Coleman,  to  pay  the  same,  the  plaintiff  hath  lost 
the  said  sum  of  money  in  said  draft  mentioned,  to  wit,  the 
sum  of  one  thousand  dollars. 

The  second  count  sets  out  the  same  draft  and  indorsement 
like  the  first  count,  and  alleges  that  Fay  &  Co.  accepted  it  as 
follows:  "Accepted  June  15,  1861,  payable  at  our  office  in 
par  funds."  That  plaintiff,  on  the  8th  day  of  August,  1861, 
at  Dixon,  had  retained  and  employed  defendant  to  take  said 
draft,  so  indorsed  and  accepted,  from  Dixon  to  Chicago,  and 
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present  the  said  draft  for  payment  in  par  funds,  at  the  said 
office  of  Fay  &  Co.,  in  Chicago,  on  the  day  when  said  draft 
became  due,  according  to  the  tenor  and  effect  of  said  draft 
and  of  said  acceptance,  to  wit,  on  the  10th  day  of  August, 
1861,  and  to  receive  payment  thereof  in  par  funds,  if  the  said 
Fay  &  Co.,  or  any  other  person,  should  so  pay  said  draft,  upon 
such  presentment  thereof,  and  carry  from  said  city  of  Chicago 
to  Dixon,  and  deliver  to  plaintiff  said  par  funds;  and  in  the 
event  such  draft  was  not  paid  upon  such  presentment,  to 
return  the  same  to  plaintiff  at  Dixon,  within  a  reasonable  time 
thereafter,  for  a  reasonable  commission  and  reward,  to  be  paid 
by  plaintiff  to  defendant,  upon  receipt  of  the  said  proceeds, 
or  of  said  draft,  if  payment  thereof  was  refused,  which  re- 
tainer and  employment  the  defendant  then  accepted.  That 
on  said  8th  day  of  August  the  plaintiff  delivered  the  said 
draft  to  defendant,  in  pursuance  of  such  retainer.  Avers  the 
duties  and  negligence  the  same  as  in  the  first  count,  and  that 
Fay  &  Co.  became  insolvent,  and  the  loss  of  the  said  sum  in 
the  draft  mentioned. 

The  third  and  last  count  sets  out  the  draft,  indorsement  and 
acceptance,  the  same  as  second  count;  avers  that  on  the  8th  of 
August,  1861,  at  Dixon,  the  plaintiff  retained  and  employed 
defendant  to  collect  said  draft  for  a  reaonable  commission 
and  reward,  which  retainer  the  defendant  accepted;  avers  that 
plaintiff  delivered  the  draft  to  defendant,  pursuant  to  such 
retainer,  and  that  it  was  the  duty  of  defendant  to  use  all 
reasonable  and  proper  care  and  diligence  to  collect  the  same; 
sets  out  the  breach  of  such  duty,  and  that  plaintiff  lost  the 
sum  of  money  in  said  draft  mentioned,  but  does  not  aver  the 
insolvency  of  Fay  &  Co. 

The  defendant  tiled  a  demurrer  to  the  first  count  of  plain- 
tiff's declaration,  and  plaintiff  joined  in  demurrer;  and  the 
general  issue  to  other  counts,  to  which  plaintiff  added  the 
similiter. 

Afterwards,  the  demurrer  was  heard,  and  overruled. 

At  the  request  of  plaintiff's  counsel,  the  court  instructed 
the  jury  as  follows: 

If  the  jury  find,  from  the  evidence,  that  on  the  8th  day  of 
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August,  A.  D.  1861,  the  plaintiff  was  the  owner  of  the  draft 
in  question,  made,  indorsed  and  accepted  as  alleged  in  plain- 
tiff's declaration,  and  on  the  same  day  plaintiff  employed  and 
retained  defendant  to  collect  the  same,  and  that  on  the  same 
day  defendant  accepted  such  retainer  and  employment,  and 
received  said  draft  from  plaintiff  in  pursuance  of  such  retainer 
and  employment;  that  thereupon  it  became  and  was  the 
duty  of  the  defendant  to  use  all  reasonable  care  and  diligence 
that  said  draft  should  be  presented  on  the  day  the  same  be- 
came due,  according  to  the  tenor  and  effect  of  the  said  accept-  • 
ance  thereof. 

If  the  jury  further  find,  from  the  evidence,  that  defendant 
did  not,  nor  would,  use  all  reasonable  care  and  diligence  that 
said  draft  should  be  presented  for  payment  as  aforesaid,  but 
wholly  neglected  so  to  do,  the  jury  will  find  for  plaintiff,  and 
assess  his  damages  at  such  sum  as  they  may  find,  from  the 
evidence,  that  plaintiff  has  lost  by  reason  of  such  failure  or 
neglect  to  use  all  reasonable  care  and  diligence  that  said  draft 
should'  be  presented  for  payment  thereof  as  aforesaid. 

If  the  jury  find,  from  the  evidence,  that  on  the  8th  day  of 
August,  A.  D.  1861,  plaintiff  was  the  owner  of  the  draft  in 
question,  made  and  indorsed  and  accepted  as  alleged  in  plain- 
tiff's declaration,  and  on  the  same  day  that  plaintiff's  agent 
employed  defendant  to  collect  said  draft  for  a  reasonable  com- 
mission and  reward,  to  be  paid  by  plaintiff  to  defendant  upon 
such  collection  on  the  return  of  said  draft,  defendant  having 
failed  to  collect  the  same,  and  that  thereupon  plaintiff  on  that 
day  delivered  said  draft  to  defendant  or  his  agent  for  collec- 
tion, in  pursuance  of  said  retainer  and  employment;  and  if 
they  further  find,  from  the  evidence,  that  the  defendant  negli- 
gently failed  to  present  said  draft,  or  to  cause  the  same  to  be 
presented,  to  the  acceptors,  for  payment,  according  to  the  said 
acceptance,  on  the  10th  day  of  August,  A.  D.  1861;  that  said 
draft  would  have  been  paid  if  it  had  been  so  presented,  and 
that  before  the  commencement  of  this  suit  the  drawer  and 
indorser  of  said  draft  had  refused  to  pay  the  same,  and  that 
since  said  10th  day  of  August,  and  before  the  commencement 
of  this  suit,  said  draft  was  presented  to  said  acceptors  for  pay- 
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ment  tliereof  in  par  funds,  and  that  such  payment  thereof  was 
then  and  there  refused  by  said  acceptors,  and  that  on  the 
same  day  of  said  presentment  and  refusal  of  payment,  if  the 
jury  may  find  there  was  such  presentment  and  refusal,  said 
acceptors  were  insolvent,  the  jury  will  find  for  plaintiff,  and 
assess  his  damages  at  such  sum  as  they  believe,  from  the  evi- 
dence, the  plaintiff  has  lost  by  reason  of  the  failure  of  defend- 
ant to  present  said  draft  on  the  day  it  was  due. 

If  the  jury  find,  from  the  evidence,  that  on  the  8th  day  of 
August,  1861,  the  plaintiff  was  then  the  owner  of  the  draft 
in  evidence,  indorsed  and  accepted  as  alleged  in  the  plain- 
tiff's declaration,  and  retained  and  employed  defendant  to 
collect  the  same,  and  that  defendant  accepted  such  retainer 
and  employment,  and  on  the  same  day,  in  pursuance  of  such 
retainer  and  employment,  received  said  draft  so  rendered  and 
accepted,  for  collection,  and  that  the  said  defendant  thereafter 
negligently  failed  to  j)resent,  or  cause  to  be  presented,  the 
said  draft  for  payment  on  the  10th  day  of  August,  A.  D. 
1861,  at  said  Fay  &  Co.'s  office;  and  that  defendants  so 
carelessly  and  negligently  behaved  in  the  performance  of 
their  duty  under  such  retainer  and  employment,  that  plaintiff 
has  lost  the  sum  of  money  in  said  draft  specified,  they  will 
find  fur  the  plaintiff,  and  assess  the  damages  at  such  loss  as 
they  may  believe,  from  the  evidence,  he  has  sustained  by  such 
carelessness  and  negligence;  and  the  jury  are  further  in- 
structed, that  possession  of  the  draft  on  the  8th  day  of  August, 
1861,  is  prima  facie  evidence  of  ownership  on  that  day  by 
plaintiff,  and  that  delivery  to  the  agent  at  Dixon,  if  tltfey  find, 
from  the  evidence,  he  was  the  agent,  is  the  same  as  delivery 
to  defendant. 

That  if  the  jury  find,  from  the  evidence,  that  plaintiff 
owned  the  draft  in  question,  indorsed  and  accepted  as  alleged 
in  the  declaration  of  plaintiff,'  and  on  the  same  day  retained 
and  employed  defendant  to  collect  the  same  and  delivered  the 
said  draft  to  defendant,  and  defendant  thereupon  accepted 
such  retainer  and  employment,  that  thereupon  it  became 
the  duty  of  defendant  to  present  the  said  draft  for  payment 
on  the  day  it  was  due.      And  that  if  they  further   find,  from 
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the  evidence,  that  defendant  did  not  present  said  draft  for 
payment  on  said  10th  day  of  August,  and  if  said  draft  had 
been  presented  on  that  day,  it  would  have  been  paid;  and 
that  before  the  defendant  returned  the  draft  to  the  plaintiff, 
the  accepters  have  assigned  and  dispossessed  themselves  of 
all  their  property,  partnership  and  individual;  and  that  the 
drawer  and  indorser,  since  the  failure  to  present,  (if  such  the 
jury  find  there  was)  have  refused  to  pay  said  draft,  and  that 
the  refusal  of  drawer  and  indorser  was  before  the  commence- 
ment of  this  suit,  they  will  find  for  plaintiff,  and  assess  his 
damages  at  such  sum  as  they  believe,  from  the  evidence,  was 
lost  by  reason  of  defendant's  neglect. 

To  the  giving  of  each  of  which  instructions,  the  defendant 
excepted. 

Whereupon  the  defendant's  counsel  asked  the  court,  on 
behalf  of  defendant,  to  instruct  the  jury  as  follows: 

That  the  plaintiff  claims  to  recover  in  this  case  for  a  mere 
non-feasance:  that  in  order  to  recover  for  a  non-feasance,  it 
is  necessary  for  plaintiff  to  show  a  good  or  sufficient  consider- 
ation for  the  undertaking  or  duty  as  to  which  the  omission 
occurred. 

That  if  the  jury  believe,  from  the  evidence,  that  the  draft 
in  question  was  delivered  by  plaintiff  to  defendant  at  Dixon, 
and  the  defendant  took  and  received  therefor  a  receipt  in  all 
respects  like  that  given  in  evidence,  then  such  receipt  con- 
stituted the  contract  between  the  parties,  and  the  same  is 
variant  from  that  alleged  in  the  plaintiff's  declaration,  and  the 
jury  will  find  for  the  defendant. 

That  the  jury  are  instructed  to  disregard  the  first  count  of 
plaintiff's  declaration,  as  faulty. 

If  the  jury  believe,  from  the  evidence,  that  the  draft  in 
question  was  delivered  by  the  plaintiff  to  the  defendant,  under 
a  receipt  given  by  the  defendant  to  him  for  the  same,  and  that 
the  receipt  given  in  evidence  is  a  copy  thereof,  then  such  re- 
ceipt constitutes  the  contract  between  the  parties,  and  none 
can  be  implied;  and  the  said  contract  did  not  require  the  de- 
fendant to  present  the  draft  for  payment,  or  to  give  notice  of 
non-payment,  but  only  to  forward  the  same  to  Chicago. 
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That  Tinder  the  receipt  given  in  evidence,  the  defendant 
undertook  only  in  the  character  of  forwarder,  and  cannot  be 
liable  except  in  that  character. 

That  if  the  draft  in  question  was  delivered  nnder  the  re- 
ceipt given  in  evidence,  then  that  constitutes  the  contract 
between  the  parties;  and  there  is  a  variance  between  the 
proof  and  declaration,  and  the  jury  will  find  for  the  defendant. 
The  jury  are  instructed,  that  the  writing  given  by  the 
agent  of  the  defendant  to  the  plaintiff,  at  the  time  the  draft 
in  question  was  delivered  to  him,  is  not  only  a  receipt  for  the 
draft,  but  also  a  contract  between  the  said  plaintiff  and 
the  defendant,  and,  as  such  contract,  it  controls  the  rights 
and  liabilities  of  the  parties  to  this  action;  and  the  jury  are 
further  instructed,  that  under  said  contract  the  liability  as- 
sumed by  the  defendant,  in  receiving  the  said  draft,  was  only 
that  of  a  forwarder  of  the  draft.  And  if  the  jury  believe, 
from  the  evidence,  that  the  draft  was  safely  and  properly  for- 
warded and  conveyed  by  the  defendant  to  its  destination,  as 
stated  in  the  contract,  then  the  duty  of  the  defendant  under 
the  same  was  fully  performed,  and  the  plaintiff  cannot  recover 
in  this  action. 

But  the  court  refused  to  give  any  or  either  of  said  instruc- 
tions so  asked,  and  to  such  refusal  the  defendant  excepted. 

Whereupon  the  defendant  filed  his  motion  to  set  aside  the 
said  verdict,  and  for  a  new  trial,  on  the  following  grounds: 

The  court  gave  erroneous  instructions  on  behalf  of  plaintiff. 

The  court  refused  proper  instructions  asked  on  behalf  of 
defendant,  and  made  improper  modifications  to  instructions 
given  on  behalf  of  defendant. 

The  verdict  is  contrary  to  the  law  and  the  evidence. 

The  plaintiff  did  not  prove  a  cause  of  action. 

But  which  motion  the  court  overruled,  and  the  defendant 
excepted. 

The  appellant  assigns  the  following  for  error: 

The  court  erred  in  overruling  the  appellant's  demurrer  to 
the  first  count  of  appellee's  declaration. 

The  court  erred  in  giving  the  several  instructions  aforesaid 
on  behalf  of  appellee. 
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The  court  erred  in  refusing  to  give  the  several  instructions 
asked  on  behalf  of  appellant. 

The  court  erred  in  refusing  to  set  aside  the  verdict,  and 
grant  a  new  trial. 

The  court  erred  in  giving  judgment  against  appellant,  and 
in  favor  of  appellee. 

Soates,  McAllister  &  Jewett,  for  Appellant. 

The  appellant,  defendant  below,  filed  a  demurrer  to  the  first 
count  of  plaintiff's  declaration,  which  the  court  overruled; 
and  upon  the  trial,  applied  to  the  court  to  instruct  the  jury 
to  disregard  said  count  as  faulty;  but  which  the  court  refused 
to  do. 

The  provision  of  the  25th  section  of  the  practice  act,  (see 
JR.  S.  1845,  page  417)  is  thus:  "If  one  or  more  counts  be 
faulty,  the  defendant  may  apply  to  the  court  to  instruct  the 
jury  to  disregard  such  faulty  counts." 

This  section  referred  to,  changes  the  common  law,  which 
required  a  judgment  to  be  arrested,  in  case  there  was  one  bad 
count  in  the  declaration,  and  substitutes  the  mode  of  instruct- 
ing the  jury  to  disregard  the  faulty  count. 

Now  we  submit  that  the  first  count  of  the  declaration  in 
this  cause  is  bad  in  substance,  because  without  anything  being 
averred  from  which  the  duty  could  arise  in  defendant  to  pre- 
sent the  draft  in  question  at  any  particular  place,  for  payment 
in  any  particular  kind  of  funds,  the  plaintiff  avers  as  a  breach 
of  duty,  and  the  gravamen  of  the  action,  that  defendant  did 
not  present  it  at  the  office  of  Fay  &  Co.,  in  Chicago,  for  pay- 
ment in  par  funds,  until  more  than  six  days  after  it  became 
due;  which  averment  contains  an  implication  that  it  was  pre- 
sented elsewhere,  and  for  payment  in  other  funds,  the  day  it 
became  due. 

Besides,  there  is  no  averment  that  Fay  &  Co.,  the  accepters, 
were  insolvent. 

This  action  was  brought  for  a  breach  of  duty,  arising  out  of 
contract;  and  in  all  such  cases,  the  law  requires  the  contract 
itself  to  be  set  out  and   proved,  with   the   same  accuracy  and 
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certainty  as  if  the  suit  had  been  founded   on  the   contract 
directly. 

"  In  an  action  on  the  case,  founded  on  an  express  or  implied 
contract,  as  against  an  attorney,  agent,  carrier,  inn-keeper,  or 
other  bailee,  for  negligence,  etc.,  the  declaration  must  correct- 
ly state  the  contract,  or  the  particular  duty  or  consideration 
from  which  the  liability  results,  and  in  which  it  is  founded; 
and  a  variance  in  the  description  of  a  contract,  though  in  an 
action  ex  delicto,  may  be  as  fatal  as  in  an  action  in  form  .ex 
contractu." 

In  all  the  counts  of  the  declaration,  the  contract  of  the 
defendant  is  averred  to  be  a  mere  undertaking  to  collect  the 
draft,  and  which  the  plaintiff  sought  to  prove  by  showing 
circumstances  and  conversations,  and  without  establishing  the 
actual  written  contract  under  which  the  draft  was  delivered 
and  received.  The  defendant  proved  that  contract,  and  when 
proved,  it  should  have  been  regarded  by  tiie  court  as  fixing 
the  rights  of  the  parties,  and  merging  all  prior  or  cotempora- 
neous  conversations.  1  Greenl.  Ev.,  sees.  275,  276;  1  John's 
Hep.,  414;  La  Farge  v.  Richet,  5  Wend.,  187;  Creery  v. 
Holly,  14  Wend.,  26;  6  Met.,  353;  Renard  v.  Sampson,  2 
Kernan,  561. 

By  the  contract  between  the  parties,  the  defendants  limited 
their  liability,  in  respect  to  the  draft  in  question,  to  that  of 
mere  forwarders  to  Chicago.  Illinois  Central  R.  R.  Co.  v. 
Morrison,  19  111.,  136;  Ilersfield  et  al.  v.  Adams  Express  Co., 
19  Barb.,  577. 

There  is  no  ambiguity  in  this  contract.  The  first  part  of  it 
is  merely  descriptive  of  the  thing  received.  Then  follows 
the  undertaking  of  the  defendant  in  the  most  express  and 
unambiguous  terms,  thus:  "which  we  undertake  to  forward 
to  Chicago,  Illinois,  only  perils  of  navigation  excepted.  And 
it  is  hereby  expressly  agreed;  that  the  said  American  Express 
Company  are  not  to  be  held  liable  for  any  loss  or  damage, 
except  as  forwarders  only." 

We  can  conceive  of  no  form  of  language  more  explicit,  or 
free  from  ambiguity,  in  which  to  define  the  character  of  an 
undertaking,  than  that  above  quoted — "  which  we  undertake 
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to  forward" — "are  not  to  be  held  liable  for  any  loss  or 
damage,  except  as  forwarders  only." 

Now  a  forwarder  is  a  character  of  person  well  known  in 
law,  and  is  wholly  different  from  that  of  an  attorney  or  collect- 
ing agent.  The  liability  of  a  forwarder  is  one  thing;  that  of 
a  collecting  agent  another  and  different.  See  Angel  on  Law 
of  Carriers,  sec.  75. 

If  the  defendant  merely  undertook  in  the  character  of 
forwarder,  then  his  undertaking  should  have  been  so  described 
in  the  declaration;  and  not  having  been  so  charged,  the  court 
erred  in  refusing  the  fourth,  sixth,  seventh  and  eighth  instruc- 
tions asked  on  behalf  of  defendant  below.  Ireland  v.  John- 
son et  at.,  26  E.  C.  L.  R,  341;  1  Chit.  PL,  384. 

But  by  refusing  the  sixth,  seventh  and  ninth  instructions 
asked  on  behalf  of  defendant,  the  Superior  Court  ignored  the 
contract  altogether.  The  importance  of  upholding  the  superior 
and  controlling  obligations  of  written  contracts,  is  far  too 
great  to  justify  the  court  in  a  departure  in  this  instance,  for 
the  sake  of  meeting  the  supposed  hardships  of  the  case.  25 
111.,  466. 

Barker  &  Tuley,  for  Appellee. 

We  contend  that,  although  the  first  count  might  be  obnox- 
ious to  a  special  demurrer,  it  was  not  so  faulty  as  to  require 
the  court  to  exclude  it  from  the  jury. 

An  averment  (as  in  this)  that  plaintiff  had  retained,  is 
sufficient,  if  followed  by  averment  (as  in  this  count)  that  the 
draft  was  received  in  pursuance  of  such  retainer  and  employ- 
ment. A  duty  arose  to  deal  with  draft  in  pursuance  of  such 
previous  retainer,  and  there  is  an  implied  promise  to  perform 
that  duty.  Streeter  v.  Horlock,  1  Bingham,  34,  directly  in 
point. 

We  complain  of  the  breach  of  duty,  arising  from  the  con- 
tract to  collect. 

No  more  of  contract    to  be  stated    than  that  which    was 

broken.     Sufficient   to  state  so  much  of  it  as  constitutes  the 

contract,  the  breach  of  which  is   complained  of,  and  which 

prescribes  the  duty  to  be  performed.     1   Saund.   PI.  &  Ev. 

20— 29th  III. 
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200,  and  cases  cited;  8  East,  7;  2  Brod.  &  B.,  359,  (6  E.  C. 
L.  182);  4  B.  &  Ad.,  449;  24  E.  C.  L.,  99. 

If  the  contract  shows  a  duty  and  the  breach  of  it,  we  are 
entitled  to  at  least  nominal  damages;  and  the  count  would 
not  be  obnoxious  to  a  general  demurrer. 

The  appellant  contends  "that  the  first  count  of  the  declara- 
tion in  this  cause  is  bad  in  substance,  because,  withou  t  any- 
thing being  averred  from  which  the  duty  could  arise  in 
defendant  to  present  the  draft  in  question  at  any  particular 
place,  for  payment  in  any  particular  kind  of  funds,  the  plain- 
tiff avers,  as  a  breach  of  duty,  and  the  gravamen  of  the  action, 
that  defendant  did  not  present  it  at  the  office  of  Fay  &  Co., 
in  Chicago,  for  payment  in  par  funds,  until  more  than  six 
days  after  it  became  due;  which  averment  contains  an  impli- 
cation that  it  was  presented  elsewhere,  and  for  payment  in 
other  funds,  the  day  it  became  due." 

The  best  answer  to  that,  is  to  give  the  allegation  of  the 
count,  which  the  abstract  does  not.  It  is  as  follows:  "And 
thereupon  it  became  and  was  the  duty  of  the  said  defendant, 
by  reason  of  said  retainer  and  employment,  as  aforesaid,  to 
use  all  reasonable  care  and  diligence  that  the  said  draft,  so 
indorsed  and  accepted,  as  aforesaid,  should  be  presented  on 
the  day  the  same  became  due,  according  to  the  tenor  and 
effect  of  said  draft,  and  said  acceptance  thereof,  to  the  said 
Fay  &  Co.,  at  their  office  in  the  said  city  of  Chicago,  for  pay- 
ment thereof  in  par  funds,  according  to  the  tenor  and  effect 
of  said  draft,  said  indorsement,  and  said  acceptance." 

"Yet  the  defendant,  not  regarding  his  said  duty,  but  con- 
triving, etc.,  did  not  use  reasonable  care  and  diligence  that  the 
draft  should  be  presented  on  the  day  it  became  due,  according 
to  its  tenor  and  effect,  and  the  acceptance  thereof,  to  said  Fay 
&  Co.,  at  their  office  in  Chicago,  for  payment  thereof  in  par 
funds,  according  to  such  tenor  and  effect,  and  said  indorse- 
ments and  acceptance,  but  wholly  neglected,"  etc. 

Does  not  the  duty  and  the  breach  of  it  sufficiently  appear, 
at  least  so  as  to  be  good  as  against  a  motion  to  arrest  the 
judgment?  If  so,  it  is  sufficient  upon  the  motion  in  this  case. 
It  is  not  "substantially  defective." 
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The  record  shows  a  general  demurrer  to  the  first  count  of 
narr.,  and  a  plea  of  general  issue  to  all  the  counts. 

Inasmuch  as  the  defendant  below  did  not  stand  by  bis 
demurrer,  but  plead  to  all  the  counts,  he  waives  the  right  to 
assign  the  decision  overruling  demurrer  as  error. 

He  thereby  admits  the  sufficiency  of  the  first  count  (4  Scam. 
12,)  and  inasmuch  as  "this  section  referred  to  (25th  sec.  prac- 
tice act,)  changes  the  common  law,  which  required  a  judg- 
ment to  be  arrested  in  case  there  was  one  bad  count  in  the 
declaration,  and  substitutes  the  mode  of  instructing  the  jury 
to  disregard  the  faulty  count,"  we  contend,  "that  after  judg- 
ment on  demurrer,  there  can  be  no  motion  in  arrest  of  judg- 
ment, (2  Tidd's  Prac,  918);  so,  after  judgment  on  demurrer 
to  first  count,  and  pleading  over  to  it,  the  party  cannot  ask  the 
court  to  instruct  the  jury  to  disregard  it  as  faulty." 

An  instruction  of  this  kind  "is  in  nature  of  a  motion  in 
arrest  of  judgment,  striking  at  the  sufficiency  of  the  alleged 
cause  of  action,  and  may  perhaps  be  sanctioned  in  practice  by 
our  statute,  chap.  23,  sec.  25."  Frinkv.  Sehroyer,  18  111.,  419. 
The  second  count  is  very  full,  and  sets  out  the  contract 
with  great  accuracy  and  certainty.  We  were  not  bound  to 
set  out  that  the  express  company  attempted  to  limit  their 
liability  as  forwarders.  In  an  action  against  a  carrier,  it  was 
held  unnecessary  to  state  in  the  declaration  that  the  carrier  lim- 
ited his  responsibility  to  five  pounds.  Clarke  v.  Gray,  6  East, 
564. 

As  to  the  second  branch  of  this  case,  it  appears  that  the 
son  of  plaintiff  below  went  to  the  agent  at  Dixon,  and  asked, 
"what  he  charged  for  taking  draft  to  Chicago  and  collecting 
it?"  He  said,  "if  collected,  the  charge  would  be  $2  or  $3;  if 
not,  about  as  small  packages,"  etc.  "I  went  back  and  got 
the  draft  and  took  it  to  Snyder,  and  he  gave  me  a  receipt  for 
it." 

The  draft  was  put  into  the  envelope,  and  indorsed  "1,000 
— for  collection,"  in  presence  of  young  Pinckney.     The  entry 
made  by  express  agent  on   books  of  company  was,  "1  collec- 
tion $1,000,  Pinckney,  Fay  &  Co.,  Chi.— Pay  on  delivery." 
The  receipt  is  not  the  original.     Agent  at  Dixon  says  he 
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gave  this  kind  of  receipt  because  lie  had  no  other  kind  in 
the  office  at  that  time. 

It  was  evident  that  the  parties  understood  this  receipt  to  be 
only  a  memorandum  of  the  fact  of  the  draft  being  received 
by  the  express  company. 

This  package  receipt,  under  the  circumstances,  is  without 
sense,  unless  it  is  construed  to  mean  that  the  limiting  of  the 
defendant's  (below)  liability  as  a  forwarder,  was  only  intended 
to  apply  to  the  carriage  of  the  draft  and  its  proceeds  if  col- 
lected. It  is  simply  saying,  "That,  in  so  far  as  the  forward- 
ing (carriage)  of  draft  is  concerned,  I  limit  my  liability  to  that 
of  a  forwarder." 

The  court  will  not  construe  this  receipt  so  as  to  defeat  the 
evident  intention  of  the  parties,  that  is,  the  defendant 
(below)  should  undertake  the  collection  of  the  draft;  and  the 
court  will  be  loth  to  put  a  construction  on  it  which  will  save 
him  harmless  from  such  gross  negligence. 

Where  (as  in  this)  the  printed  and  written  matter  of  re- 
ceipt contradict  or  are  repugnant,  preference  is  given  to  the 
written.     2  Parsons,  p.  28. 

In  Menard  v.  Sampson,  2  Kernan  Rep.,  p.  561,  cited  by  the 
other  side,  Justice Denio  says: 

"There  is  a  class  of  cases  where  a  subsequent  written 
agreement  may  co-exist  with  a  prior  verbal  one,  relating  to 
the  same  subject-matter.  This  is  the  rule  where  the  latter 
agreement  is  in  the  execution  of  some  distinct  and  separable 
provision  of  the  earlier  one,  and  also  where  though  made  at 
different  times,  they  are  both  intended  to  take  effect  at  the 
same  instant  and  to  constitute  different  parts  of  the  same  ar- 
rangement," and  cites  an  analogous  case  to  this  of  McCulloch 
v.  Girard,  4  Wash.,  C.  C.  E.,  289,  and  Mowatt  v.  Lord  Londes- 
borough,  3  Ellis  &  B.,  307. 

Where  the  agreement  between  the  parties  is  one  and  en- 
tire, and  only  a  part  of  this  is  reduced  to  writing,  the  resi- 
due may  be  proved  by  extrinsic  evidence.  2  Parsons  on 
Contracts,  p.  63,  and  note  y;  Knajpp  v.  Harden,  6  Car.  & 
Payne,  745;  Deshon  v.  Merchants'  Ins.  Co.,  11  Mete,  199; 
16  Penn.  St.  R.,  43. 
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The  receipt  and  writing  on  back  of  envelope  should  be 
both  taken  together,  as  they  were  made  cotemporaneously, 
and  refer  to  the  same  subject-matter;  and  one  may  be  ex- 
plained, enlarged,  or  controlled  by  the  other.  Addison  on 
Contracts,  p.  842,  and  cases  cited.  The  entry  in  express  com- 
pany's books  was  evidence  of  what  the  contract  was. 

The  counsel  for  appellant  say,  that  a  forwarder  is  wholly 
different  from  a  collecting  agent,  but  when  a  forwarder  also 
undertakes  to  collect,  in  addition  to  his  duties  as  forwarder, 
he  should  be  held  liable  for  negligence  in  the  collection. 

Bkeese,  J.  This  was  an  action  on  the  case  for  negligence, 
and  a  verdict  for  the  plaintiff.  The  declaration  contains  three 
counts,  and  the  questions  presented  for  our  decision  are,  as  to 
the  sufficiency  of  the  first  count,  and  whether  the  evidence  on 
the  trial  was  sufficient  to  support  the  action,  with  a  further 
question  arising  upon  the  instructions  given  for  the  plaintiff, 
and  on  those  asked  by  the  defendant  and  refused. 

The  defendant  put  in  a  general  demurrer  to  the  first  count, 
to  which  there  was  a  joinder,  and  at  the  same  time  pleaded  to 
all  the  counts,  the  general  issue. 

On  the  principles  of  correct  pleading,  the  plea  of  the  gen- 
eral issue  is  a  waiver  of  a  demurrer,  and  might  have  been  so 
regarded  by  the  court.  Cobb  v.  Ingalls,  Breese,  2nd  ed., 
233;  Beer  v.  Philips,  ib.,  44;  Buchmaster  v.  Grundy,  1 
Scam.,  382.  It  was  not,  however,  so  regarded,  but  a  decision 
was  had,  overruling  the  demurrer.  On  the  trial,  a  motion  was 
made  by  the  defendant  to  instruct  the  jury  to  disregard  that 
count  as  faulty,  which  the  court  refused. 

It  is  now  assigned  for  error,  the  overruling  the  demurrer, 
and  refusing  to  instruct  the  jury  to  disregard  the  first  count. 

After  the  decision  upon  the  demurrer,  adjudging  the  count 
to  be  good,  it  could  hardly  be  expected  the  court  would  stul- 
tify itself  by  giving  an  instruction  to  the  jury  to  disregard  that 
count.  The  law  of  the  court  was  settled  by  the  judgment  on 
the  demurrer,  and  the  defendant  could  not  ask  this  instruction 
of  the  court. 

It  is  a  settled  principle,  that  after  a  judgment  on  demurrer, 
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there  can  be  no  motion  in  arrest  of  judgment  for  any  excep- 
tion that  might  have  been  taken,  on  arguing  the  demurrer.  2 
Tidd's  Practice,  917.  A  motion  to  instruct  the  jury  as  pro- 
posed, is  in  the  nature  of  a  motion  in  arrest  of  judgment, 
striking  at  the  sufficiency  of  the  alleged  cause  of  action,  and 
therefore  such  motion  could  not  be  allowed.  Frink  v.  Schroyer, 
18  111.,  419.  If  the  defendant  deemed  his  demurrer  well 
taken,  he  should  have  abided  by  it,  and  not  tendered  an  issue 
on  the  facts.  By  abandoning  the  demurrer,  and  pleading  to 
the  whole  declaration,  he  admitted  its  sufficiency,  {Russell  v. 
Whiteside,  4  Scam.,  8),  and  cannot  now  assign  the  decision 
upon  it  as  error. 

But  is  the  first  count  defective?  We  have  examined  it  with 
great  care,  and  are  of  opinion  that  it  is  good  in  form  and  sub- 
stance. After  stating  the  plaintiff's  ownership  of  a  certain 
money  draft,  accepted  by  Fay  &  Co.,  of  Chicago,  and  payable 
at  their  office  in  that  city,  the  count  avers  that  on  the  eighth 
day  of  August,  1861,  at,  etc.,  he  had  retained  and  employed 
the  defendant  to  collect  this  draft  for  him,  for  a  reasonable 
commission  and  reward  to  be  paid  him,  which  retainer  and 
employment  the  defendant  then  accepted — it  is  then  alleged, 
that  defendant  accepted  the  draft  for  collection,  on  this  re- 
tainer, and  then  avers: 

aAnd  thereupon  it  became  and  was  the  duty  of  the  said  de- 
fendant, by  reason  of  said  retainer  and  employment,  as  afore- 
said, to  use  all  reasonable  care  and  diligence  that  the  said 
draft,  so  indorsed  and  accepted,  as  aforesaid,  should  be  pre- 
sented on  the  day  the  same  became  due,  according  to  the  tenor 
and  effect  of  said  draft,  and  said  acceptance  thereof,  to  the  said 
Fay  &  Co.,  at  their  office  in  the  said  city  of  Chicago,  for  pay- 
ment thereof  in  par  funds,  according  to  the  tenor  and  effect  of 
said  draft,  said  indorsements,  and  said  acceptance." 

"  Yet  the  defendant,  not  regarding  his  said  duty,  but  con- 
triving, etc.,  did  not  use  reasonable  care  and  diligence  that  the 
draft  should  be  presented  on  the  day  it  became  due,  according 
to  its  tenor  and  effect  and  the  acceptance  thereof,  to  said 
Fay  &  Co.,  at  their  office  in  Chicago,  for  payment  thereof  in 
par  funds,  according  to  such  tenor  and  effect,  and  said  indorse- 
ments and  acceptance,  but  wholly  neglected,"  etc. 
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We  can  discover  no  substantial  defect,  either  in  the  aver- 
ment of  the  duty,  or  in  the  breach  of  the  duty.  A  motion  in 
arrest  of  judgment  could  not  prevail  against  such  averments 
as  are  here  found.  The  count  alleges  a  contract  to  be  per- 
formed on  a  sufficient  consideration,  and  a  duty  arising  there- 
upon, and  a  breach  of  that  duty,  which  is  sufficient  to  warrant 
a  verdict  for  damages,  nominal  at  least. 

The  averment  that  the  plaintiff  had  retained  and  employed 
the  defendant  to  collect  the  draft,  for  a  commission  and  reward 
to  be  paid  to  him,  followed  by  the  averment  of  his  accept- 
ance of  the  draft  for  the  purposes  of  collection,  in  pursuance 
of  such  retainer  and  employment,  is  a  sufficient  statement  of 
the  contract,  the  breach  of  which  is  the  subject-matter  of  the 
complaint.  By  the  retainer  and  acceptance  of  the  draft,  a 
duty  arose  to  deal  with  it  according  to  the  contract,  and  the 
law  will  imply  a  promise  to  perform  the  duty,  and  give  an 
action  for  no n -performance. 

In  the  case  of  Streeter  v.  ITorlock,  8  Eng.  C.  L.  Rep.,  390, 
it  was  said  that  whenever  an  order  is  given,  previously  to  the 
delivery  of  goods,  to  a  carrier  or  other  bailee,  to  deal  with 
them,  when  delivered,  in  a  particular  manner,  to  which  he  as- 
sents, and  afterwards  the  goods  are  delivered  to  him  according- 
ly, a  duty  arises  on  his  part,  upon  receipt  by  him  of  the  goods, 
to  deal  with  them  according  to  the  order  previously  given  and 
assented  to;  and  the  lawT  infers  an  implied  promise  by  him  to 
preform  such  duty,  Other  cases  of  a  like  nature  might  be  re- 
ferred to,  all  going  to  show,  where  a  duty  is  created  by  con- 
tract, an  action  will  lie  for  its  breach,  and  in  pleading,  it  is 
sufficient  to  state  only  so  much  of  the  contract  the  breach  of 
which  is  complained  of.     1  Saund.  on  PI.  and  Ev.,  200. 

The  objection  made  by  the  appellant,  therefore,  that  this 
count  is  bad,  because  nothing  is  averred  in  it  from,  which  the 
duty  could  arise  on  the  part  of  the  defendant  to  present  the 
draft  at  any  particular  place  for  payment  in  any  particular 
kind  of  funds,  is  not,  we  think,  well  taken.  The  averment  of 
the  retainer  and  employment,  on  a  consideration  and  reward 
to  be  paid,  and  the  acceptance  of  the  draft  for  the  purpose  ot 
collection,  created  the  duty,  and  bound  the  party  to  present  it 
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at  the  place  indicated,  in  proper  time,  and  to  receive  the  kind 
of  funds  in  which  it  was  made  payable,  and  this,  too,  if  the 
undertaking  was  gratuitous.  Ooggs  v.  Bernard,  2  Raym;, 
919.     The  duty  was  thus  created,  and  to  this  extent. 

It  is  further  urged  by  the  appellant,  that  inasmuch  as  this 
action  is  brought  for  a  breach  of  duty,  arising  out  of  contract, 
the  law  requires  the  contract  itself  to  be  set  out  and  proved 
with  the  same  accuracy  and  certainty  as  if  the  suit  had  been 
founded  on  the  contract  directly.  The  law  means  simply,  that 
the  contract,  out  of  which  the  duty  arose,  must  be  stated  cor- 
rectly in  substance — not  literally.  Any  essential  variance 
would  be  as  fatal  as  in  a  declaration  on  the  contract  ifcaelf — as 
fatal  in  an  action  ex  delicto,  as  in  an  action  in  form  ex  contractu. 
1  Ch.  PL,  p.  384.  We  have  seen  in  what  terms  the  contract 
is  stated  in  the  first  count.  The  other  counts  are  quite  as  full 
and  particular  as  the  first,  setting  out  the  retainer  and  em- 
ployment— the  acceptance  of  the  draft  for  collection  for  a  cer- 
tain compensation  and  reward,  and  the  failure  to  present  the 
draft  for  payment  on  the  day  it  fell  due,  and  the  consequent 
loss  of  the  proceeds  by  the  insolvency  of  the  drawees  and 
accepters. 

Now,  what  was  the  testimony  in  regard  to  the  contract? 
Does  it  show  a  contract  essentially  different  from  the  one  set 
out  in  the  declaration?     Has  a  variance  been  shown? 

The  delivery  of  the  draft  to  the  agent  of  the  express  com- 
pany, was  made  by  Eugene  Pinckney,  the  son  of  the  plaintiff, 
who  states  that  he  asked  the  agent  what  he  charged  for  taking 
a  draft  to  Chicago,  and  collecting  it.  The  reply  was,  if  col- 
lected, the  charge  would  be  two  or  three  dollars;  if  not,  about 
as  small  packages.  He  returned,  got  the  draft  and  took  it  to 
the  agent,  who  gave  him  a  receipt  for  it.  The  draft  was  put 
in  an  envelope  and  indorsed,  "$1000 — for  collection,"  in 
presence  of  the  witness.  The  book  of  the  company  was  pro- 
duced on  the  trial,  and  this  entry  was  found  in  it,  made  by 
the  agent:  "1  coll  $1000.  Pinckney,  Fay  &  Co.,  Chi.  P. 
O.  K"  The  letters  indicating,  as  admitted,  "  Pay  on  return," 
and  the  word  "  coll,"  collection.  The  envelope  in  which  the 
draft  was  placed  contained  this  indorsement  on  it,  proved  to 
have  been  made  by  the  agent  of  the  company  : 
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Money  package,  forwarded  by  American  Express  Co.  From  Chicago,  111. 
Livingston,  Fargo  &  Co.,  Proprietors,  Buffalo,  No.  9  and  11  West  Seneca 
street. 

$1,000.  For  collection.  From  J.  G.  Pinckney,  Dixon,  111.  August  8,  1861, 
Fay  &  Co.,  Chicago,  111.  Return  proceeds  on  the  inclosed  with  this  envelope 
without  delay,  well  sealed  with  wax.  In  the  absence  of  notary,  and  at  offices 
where  notary  cannot  be  found,  agent  will  act  as  such,  and  in  cases  of  non- 
payment, give  notice  to  indorsers  by  mail,  keeping  a  copy  of  the  same. 
N.  B. — Agents  must  observe  the  above  instructions  strictly  in  every  instance, 
Due  14—17. 

REMARKS. 

"Cannot  collect;  have  held  on  promises  that  have  turned  out  lies." 

The  indorsement  of  date  when  due,  u14 — 17,"  and  the 
"remarks,"  the  agent  stated,  were  not  in  his  handwriting. 

There  was  also  produced  on  the  trial,  a  paper,  which  the 
agent  stated  was  a  copy  of  the  receipt  he  had  given  for  the 
draft- -the  original  having  been  destroyed.  Omitting  the 
printed  advertisement  on  the  margin,  as  having  no  hearing  on 
the  case,  the  paper  was  as  follows: 

AMERICAN  EXPRESS  COMPANY, 

Dixon,  August  8th,  1861. 

Received  of  J.  G-.  Pinckney,  one  dft.  for  collection,  said  to  coniain , 

drawn  by  S.  B.  Parkhurst  on  Fay  &  Co.,  valued  at  one  thousand  dollars, 
and  marked  Fay  &  Co.,  Chicago,  111.,  which  we  undertake  to  forward  to 
Chicago,  111.,  only  perils  of  navigation  excepted.  And  it  is  hereby  expressly 
agreed,  thas  said  American  Express  Co.  are  not  to  be  held  liable  for  any  loss 
or  damage,  except  as  forwarders  only;  nor  for  any  loss  or  damage  of  any 
box,  package  or  thing  for  over  $150,  unless  the  just  and  true  value  thereof 
is  herein  stated;  nor  for  any  loss  or  damage  by  fire;  nor  upon  any  property 
or  thing  unless  properly  packed  and  secured  for  transportation ;  nor  upon 
fragile  fabrics  unless  so  marked  upon  the  packages  containing  the  same ; 
nor  upon  any  fabrics  consisting  of  or  contained  in  glass. 

For  the  proprietors, 

P.  O.  R.  H.  C.  SNYDER,  Agent. 

This  receipt,  except  the  written  portions  of  it,  is  a  printed 
package  receipt,  and  was  used  because  the  agent  had  no  blank 
collection  receipts  in  the  office.  It  is  all  printed,  except  the 
place  and  date,  the  name,  UJ.  Gr.  Pinckney,"  and  the  words, 
"one  dft.  for  collection,  drawn  by  S.  B.  Parkhurst  on  Fay  & 
Co. — one  thousand — Fay  &  Co.,  Chicago.  111. — Chicago,  111. — 
H.  C.  Snyder — P.  O.  P."  As  applied  to  the  carrying  and 
collection  of  a  money  draft,  the  printed  portion  is  mere  non- 
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sense,  unless  it  be  construed  to  mean  that  the  limit  of 
the  liability  as  forwarder  was  only  designed  to  apply  to 
the  carriage  of  the  draft,  and  its  proceeds  when  collected. 
This  form  was  nsed  by  the  agent  by  accident,  with  no  de- 
sign as  is  very  evident,  of  limiting  the  responsibility  of  the 
company  to  the  mere  forwarding  of  the  draft,  as  in  the  case 
of  a  package  of  goods.  It  is  distinctly  agreed  in  writing, 
that  the  company  should  collect  the  draft — it  was  received  for 
that  purpose.  The  principle  applicable  in  all  such  cases,  is, 
that  a  writing  must  be  construed?according  to  the  clear  intent 
of  the  parties,  if  that  can  be  collected  from  the  face  of  the 
instrument.  Giving  it  the  interpretation  we  think  it  should 
have,  it  is  made  sensible  and  consistent.  Bat  there  is  another 
principle  of  law  applicable.  In  a  case  where  the  agreement  is 
partly  written  and  in  part  printed,  the  preference  is  always 
given  to  the  written  part.  What  is  printed,  is  intended  to 
apply  to  large  classes  of  contracts,  and  not  to  any  one  exclu- 
sively; the  blanks  are  left  purposely,  that  the  special  state- 
ments or  provisions  should  be  inserted,  wThich  belong  to  the 
particular  contract,  and  not  to  others,  and  thus  to  discriminate 
this  from  others.  So  Lord  Ellenborough  held,  in  the  case  of 
Robertson  and  Thoinasson  v.  French,  4  East,  360,  when  he 
said,  that  words  superadded  in  writing,  are  entitled,  if  there 
should  be  any  reasonable  doubt  upon  the  sense  and  meaning 
of  the  whole,  to  have  a  greater  effect  attributed  to  them,  than 
to  the  printed  words,  inasmuch  as  the  written  words  are  the 
immediate  language  and  terms  selected  by  the  parties  them- 
selves for  the  expression  of  their  meaning,  and  the  printed 
words  are  a  general  formula  adapted  equally  to  their  case,  and 
that  of  all  other  contracting  parties,  upon  similar  occasions 
and  subjects.  And  the  same  principle  was  recognized  by 
Baron  Parke,  in  the  case  of  Alsager  v.  St.  Katharines  Dock 
Co.,  14  Meeson  &  Welsby,  796,  in  which  he  admits,  when 
effect  is  to  be  given  to  two  parts  of  an  agreement,  partly 
written  and  in  part  printed,  which  are  apparently  inconsistent, 
the  court  will  look  at  the  written  part  of  the  contract  as  ex 
pressing  the  intention  of  the  parties.  The  expressions  intro- 
duced by  the  parties  in  the  particular  case,  must  be  considered 
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as  conveying  their  real  intention.  This  doctrine  is  recognized 
by  Parsons  in  his  treatise  on  Contracts,  sec.  3,  page  28,  and 
may  be  considered  as  well  settled.  It  certainly  is  good  sense, 
and  reasonable.  So  held  also  in  the  case  of  Weisser  v.  Mait- 
land,  3  Sandford,  322. 

The  printed  blank  used  in  this  case,  is  applicable  to  ordinary 
packages  only,  and  the  formula  adapted  to  the  cases  in  which 
it  is  properly  used,  must  yield  to  the  written  contract  of  the 
parties,  that  the  draft  was  received  for  collection  and  must 
control  the  printed  words,  "except  as  forwarders  only,"  and 
every  other  like  printed  stipulation.  It  was  an  agreement  to 
collect  the  draft  at  Chicago,  and  so  understood  by  the  con- 
tracting parties,  else  why  the  indorsement  on  the  envelope, 
"$1,000,  for  collection— From  J.  G.  Pinckney,  Dixon,  111.— 
August  8,  1861— Fay  &  Co.,  Chicago,  111."?  And  why  the 
instructions  indorsed  on  the  same,  "Keturn  proceeds  on  the 
inclosed  with  this  envelope,  without  delay,  well  sealed  with 
wax"?  And  why  the  entry  in  the  books  of  the  company? 
All  these  formed  a  part  of  the  written  contract.  To  collect 
this  draft  was  the  sole  and  only  object  of  the  delivery  to  the 
company,  and  they  undertook  to  collect  it,  but  neglected  so  to 
do.  By  the  carelessness  of  their  agent,  who  mistook  the  date 
of  its  maturity,  a  loss  of  one  thousand  dollars  has  accrued  to 
the  plaintiff,  and  the  company  attempts  to  shelter  itself  from 
responsibility,  by  a  printed  formula,  applicable  alone  to  a 
package  of  goods,  repudiating  their  express  contract  to  collect 
the  draft,  and  return  the  proceeds.  No  excuse  is  offered  for 
the  neglect — no  palliation  of  their  gross  negligence  attempted, 
and  public  policy,  as  well  as  strict  justice,  requires  that  they 
should  be  held  to  a  prompt  compliance  with  all  their  obliga- 
tions, and  to  the  strictest  performance  of  all  their  duties. 

We  are  satisfied  that  the  written  portion  of  the  receipt — the 
indorsement  on  the  envelope,  and  the  entry  of  the  transaction 
in  the  books  of  the  company,  as  they  were  all  made  at  one 
time,  are  the  contract,  and  they  fully  explain  the  nature  of 
this  contract,  and  that  was  to  collect  this  draft.  Though  the 
business  of  a  forwarder  is  very  different  from  that  of  a  col- 
lecting agent,  yet  when  a  forwarder  undertakes  to  collect,  as 
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well  as  forward,  he  should  be  held  to  a  strict  accountability 
if  he  fails  to  collect.  The  case  shows,  the  money  could  have 
been  collected,  if  the  draft  had  been  presented  to  Fay  &  Co. 
at  maturity.  They  were  then  able  and  willing  to  pay.  By 
the  negligence  of  the  company,  the  plaintiff  has  lost  his 
recourse  on  the  indorsers,  both  of  whom  are  proved  to  be 
responsible,  and  have  abused  a  trust  they  held  themselves  out 
to  the  world  as  able  and  willing  to  perform,  and  ought  not  to 
avoid  the  payment  of  damages  for  their  default. 

We  can  perceive  no  objection  to  the  manner  in  which  the 
court  disposed  of  the  instructions,  and  see  no  error  in  the 
record.     The  judgment  is  therefore  affirmed. 

Caton,  C.  J.  I  am  unable  to  concur  in  this  judgment. 
The  paper  called  a  receipt  is  the  written  contract  between  the 
parties,  and  it  is  as  incompetent  to  alter  or  extend  this  by 
parol  as  any  other  written  contract.  This  written  contract 
defines  and  fixes  the  rights,  duties  and  liabilities  of  the  par- 
ties. If  here  was  an  undertaking  to  collect,  there  is  an  express 
agreement,  that  the  defendants  should  be  liable  as  forwarders 
only.  Here  is  an  express  waiver  of  all  claims  to  damages  for 
neglecting  to  collect.  There  is  no  complaint  that  they  did 
not  forward  faithfully,  and  I  can  find  no  principle  upon  which 
to  rest  a  liability  expressly  waived  by  the  contract,  which  was 
executed  and  delivered  by  the  defendant,  and  accepted  by  the 
plaintiff,  for  the  purpose  of  fixing  and  determining  their  rights 

and  liabilities. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois  ex  rel.  Mel- 
ville W.  Fuller,  Complainants,  v.  L.  P.  Hilliard 
et  al,  Respondents. 

APPLICATION  FOR  MANDAMUS. 

In  proceedings  by  mandamus,  it  is  not  indispensable  that  the  petition 
should  state  that  the  relator  is  without  any  other  adequate  and  sufficient 
remedy.  If  that  appears  to  the  court  to  be  the  fact,  the  alternative  writ 
will  not  be  quashed. 

The  House  of  Representatives,  in  a  State  Legislature,  have  no  such  jurisdic- 
tion over  the  counting  of  the  votes  for  members  as  will  oust  the  jurisdic- 
tion of  the  common  law  courts  in  proceedings  b}^  mandamus  against  the 
canvassers.  The  member  elected  has  a  right  to  receive  the  certificate  of 
election,  and  if  it  is  refused  him,  and  given  to  another,  he  may  call  upon 
the  courts  for  redress,  by  mandamus. 

Its  sole  purpose  is  to  procure  the  requisite  evidence  to  present  to  the  House, 
of  a  'prima  facie  right  to  a  seat  in  it,  independent  wholly  of  the  question 
of  qualification.  And  the  only  means  by  which  this  can  be  obtained  is 
b\  the  compulsory  writ  of  mandamus. 

This  is  not  the  case  where  one  person  desires  to  be  placed  in  an  office  now 
filled  by  another,  for  in  such  cases  mandamus  will  not  lie.  It  is  more 
analogous  to  a  demand  for  the  books  and  papers  belonging  to  an  office,  or 
for  the  insignia  of  office,  for  which  this  is  the  proper  remedy. 
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The  office  of  canvassers  is  merely  ministerial,  and  as  such  will  be  controlled 
by  the  court  under  this  process.  They  are  required  by  statute  to  count  all 
the  votes  formally  certified  to  them.  And  the  fact  that  some  of  the  judges 
of  election  do  not  appear  to  have  been  properly  sworn,  is  no  objeetion  to 
the  validity  of  their  returns.  The  certificate  of  an  officer  de  facto  is  all  that 
is  required. 

And  if  any  informality  had  really  occurred,  it  might  have  been  corrected 
before  the  canvassers,  and  should  not  have  been  allowed  to  operate  to  dis- 
franchise the  voters. 

Petition  for  mandamus.  The  facts  of  the  case  are  stated 
in  the  opinion  of  the  court. 

W.  C.  Goudy,  and  the  Relator  in  person,  for  the  Relator. 

U.  F.  Lindek,  and  J.  L.  King,  for  the  defendants. 

Breese,  J.  The  petition  in  this  case  sets  forth  and  shows 
that  at  an  election  held  on  the  4th  day  of  November,  1862, 
for  members  of  the  General  Assembly,  and  other  officers  in 
the  comity  of  Cook,  the  relator,  with  others,  was  a  candidate 
for  representative  in  the  sixtieth  representative  district,  and 
was  eligible  to  the  office;  that,  at  the  election,  thirty-four 
hundred  and  twenty-nine'votes  were  cast  for  the  relator,  thirty- 
four  hundred  and  twelve  votes  were  cast  for  George  H.  Gage, 
thirty-three  hundred  and  eighty-five  votes  were  cast  for 
Michael  Brand,  and  thirty-three  hundred  and  seventy-seven 
votes  for  John  Lye  King,  as  shown  by  the  poll -books,  and  by 
the  certificates  returned  by  the  judges  and  inspectors  of  the 
election  to  the  office  of  the  clerk  of  the  County  Court  of  Cook 
County,  provided  all  the  votes  shown  by  the  poll-books  and 
certificates  to  have  been  cast  for  these  candidates  should  be 
counted.  It  further  shows,  after  all  the  returns  from  the  dif- 
ferent towns,  precincts  and  wards,  in  the  county  of  Cook,  had 
been  received  by  the  clerk,  on  the  8th  day  of  November, 
1862,  the  clerk,  L.  P.  Hilliard,  called  to  his  assistance  J.  B. 
Bradwell  and  L.  H.  Davis,  two  justices  of  the  peace  of  the 
county,  and  proceeded  to  open  the  returns  and  make  abstracts 
of  the  votes  cast  for  the  different  officers  voted  for  at  that 
election,  and,  in  the  performance  of  this  duty,  the  clerk,  with 
the  assistance  of  these  justices  of  the  peace,  opened  the  returns 
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of  the  second  precinct  of  the  fourth  ward  in  the  city  of  Chi- 
cago, a  legally  established  voting  precinct  in  the  sixtieth  rep- 
resentative district,  which  was  found  in  all  respects  to  be  in 
compliance  with  the  statute  of  this  State,  except  that  the  affi- 
davits of  two  of  the  judges,  and  of  the  two  clerks  who  acted 
in  the  precinct  and  made  the  returns,  and  which  were  prefixed 
to  the  poll-books,  did  not  have  the  signature  of  the  officers 
who  administered  the  oaths  attached  to  the  several  jurats; 
that  one  of  the  judges,  John  Leib,  had  been  duly  sworn 
before  the  clerk  of  the  County  Court,  and  his  affidavit  was  in 
all  respects  regular;  that  Leib  appeared  before  the  board  of. 
canvassers,  and  offered  to  prove  that  the  other  judges  and  the 
clerks  had  been  duly  sworn  by  him  after  he  had  been  sworn, 
and  before  they  entered  on  the  performance  of  their  duties, 
and  asked  leave  to  put  his  name  to  the  jurats,  but  the  imjority 
of  the  board  refused  to  allow  the  proof  to  be  made,  or  to  per 
mit  Leib  to  sign  his  name  to  the  several  jurats,  and  refused 
to  count  the  votes  so  shown  by  the  poll-books  and  returns  to 
have  been  cast  in  that  precinct,  for  the  only  reason  that  the 
several  jurats  did  not  have  the  signature  of  the  officer  who 
administered  the  oath  to  the  judges  and  clerks. 

It  shows  that  the  returns  from  this  precinct  foot  up  one 
hundred  and  eighty-one  votes  for  .relator,  and  the  same  num- 
ber for  Brand,  and  fifty-nine  votes  each  for  Gage  and  King, 
for  representatives,  and  that  the  rejection  of  these  votes  will 
deprive  the  relator  of  a  certificate  of  election,  and  award  it  to 
King.  The  relator  states  he  was  present  before  the  board 
when  these  returns  were  canvassed,  and  insisted  that  the  votes 
appearing  therein  as  having  been  cast,  should  be  counted  and 
entered  in  the  abstract,  which  was  refused  by  the  majority  of 
the  board.  That  if  the  votes  of  that  precinct  are  received 
and  counted,  he  will  be  entitled  to  a  certificate  of  election,  and 
he  has  demanded  of  the  county  clerk  such  certificate,  which 
he  refuses  to  grant,  because  of  the  rejection  of  these  returns, 
and  for  no  other  reason,  the  effect  of  which  will  be  to  give  to 
King  a  greater  number  of  votes.  The  prayer  of  the  petition 
is  for  an  alternative  writ  of  mandamus  against  the  clerk  and 
the  two  justices  of  the  peace,  to  show  cause  why  a  peremptory 


416  MOUNT  YEENON, 

People  exrel.  Fuller  v.  Hilliard  et  at. 

mandamus  should  not  be  awarded,  requiring  them  to  count 
the  votes  cast  in  this  precinct,  and  enter  the  votes  so  cast  in 
the  abstracts  of  votes,  and  against  the  clerk,  requiring  him  to 
show  cause  why  such  writ  should  not  issue  to  compel  him  to 
certify  the  election  of  the  relator  as  a  representative  in  the 
General  Assembly  for  the  sixtieth  representative  district. 

To  this  alternative  writ,  the  clerk,  Hilliard,  returns  on  oath 
that  he  did,  as  clerk  of  the  County  Court  of  Cook  county,  on 
the  day  stated  in  the  petition,  call  to  his  assistance  Bradwell 
and  Davis,  justices  of  the  peace  of  Cook  county,  and  pro- 
ceeded to  canvass  the  votes  as  stated  in  the  petition,  and  made 
abstracts  of  the  votes,  as  shown  by  the  relator,  except  that  the 
affidavit  of  Leib  was  not  offered  to  the  board  until  a  majority 
of  the  board  had  decided  to  throw  out  this  poll-book,  and, 
having  canvassed  all  the  returns  presented  to  the  board,  there- 
upon the  board  dissolved;  and  he  further  states,  that,  on  the 
10th  day  of  November,  John  Lyle  King  demanded  a  certifi- 
cate of  his  election,  which,  as  clerk,  he  made  out  and  signed, 
and  affixed  the  seal  of  his  office  thereto,  and  delivered  it  to 
said  King,  it  bearing  date  November  10th,  1862,  which  is  the 
true  date. 

Davis,  on  his  oath,  states  in  his  return  that  he  was  called 
on  to  aid  in  canvassing  the  votes  as  alleged  in  the  petition; 
that  he  met  with  the  clerk  and  Bradwell,  and  proceeded  to 
canvass  the  returns;  that  when  the  pretended  poll-book  of  the 
second  precinct  of  the  fourth  ward  was  presented,  Bradwell 
looked  at  it,  examined  it,  and  pronounced  it  irregular  and 
informal,  and  suggested  to  affiant  that  it  must  be  thrown  out, 
to  which  affiant  agreed,  and  the  clerk  concurring,  the  board 
decided  to  throw  out  that  poll-book  and  returns;  that  subse- 
quently the  attention  of  the  board  was  called  to  this  poll-book, 
and  arguments  of  counsel  heard  for  and  against  throwing  out 
these  returns,  and  the  affidavit  of  Leib  was  offered  to  com- 
plete the  returns,  and  upon  due  consideration,  and  the  exercise 
of  sound  discretion,  the  majority  of  the  board  decided  to  throw 
out  this  poll-book  and  return,  and  proceeded  to  canvass  the 
remainder  of  the  returns  and  declare  the  result.  That  on 
Monday  morning,  the  10th,  he  called  at  the  clerk's  office,  and 
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after  examining  the  returns   as  made   out  by  the  board,  he 
signed  them,  and   thereupon   the  board  was  dissolved. 

Bradwell,  on  oath,  answers,  admitting  the  statements  in  the 
petition  to  be  true,  and  further  says,  that  at  the  time  of  count- 
ing the  votes,  lie  considered  the  action  of  the  majority  of  the 
board  of  canvassers  wrong,  and  entered  his  protest  against  it; 
that  he  was  always  willing  to  have  these  votes  counted.  lie 
further  states,  that  no  certificate  of  election  had  issued  to  King 
until  after  the  clerk  was  served  with  a  notice  by  relator  of 
this  application  for  a  writ  of  mandamus. 

The  exhibits  attached  to  the  petition  show  the  oath  taken 
by  Leib,  as  one  of  the  judges  of  the  election,  before  the  clerk 
of  the  County  Court,  which  is  in  the  form  prescribed  by  the 
statute,  and  also  the  same  form  of  oath  alleged  to  have  been 
taken  by  the  other  judges  and  clerks  of  the  election,  the  jurats 
not  being  signed  by  the  judge  who  administered  the  oath. 

On  the  coming  in  of  these  returns,  the  defendants,  ITilliard. 
and  Davis,  entered  their  motion  to  quash  the  alternative  writ 
of  mandamus,  for  these  reasons;  First,  Because  the  writ  is 
returnable  on  the  14th  of  November,  1862,  and  the  parties  to 
be  affected  by  it  have  not  had  ten  days'  notice  previous  there- 
to, and  have  not  the  opportunity  on  this  writ  of  contesting  the 
same  for  want  of  time;  Second,  Because  the  petition  and 
writ  do  not  show  that  the  relator  is  entitled  to  the  relief 
sought,  and  the  matters  contained  in  tiie  writ  are  insufficient 
in  law;  Third,  Because  defendants  are  not  required  by  law 
to  reassemble  and  count  the  votes  in  question;  Fourth,  Be- 
cause it  does  not  appear  that  the  relator  has  no  other  specific 
legal  remedy;  Fifth,  For  want  of  jurisdiction  in  this  court, 
the  House  of  Representatives  alone  having  cognizance  of  the- 
matter;  Sixth,  Because  the  return  shows  that  the  county 
clerk  has,  prior  to  the  issuing  of  the  writ,  issued  a  certificate 
of  election  in  conformity  with  the  vote  declared;  and  because 
the  petition  and  writ  are  otherwise  informal  and  defective. 
Upon  the  first  point,  the  statute  regulating  this  writ  (Scates' 
Comp.,  223)  does  not  require  a  notice  of  ten  days,  or  any  other 
specified  number  of  days,  but  gives  the  court  power  to  allow 
such  convenient  time  to  make  return,  plead,  reply,  rejoin,  or 
27— 29th  111. 
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demur,  as  to  the  court  shall  seem  just  and  reasonable.  By 
rule  thirty-seven  of  this  court,  ten  days'  previous  notice  of 
the  application  is  requisite,  unless  the  court,  for  special  reasons, 
shall  otherwise  direct.  The  longest  time  was  allowed  in  this 
case  which  could  be  given  within  the  term  of  this  court, 
though  no  special  reasons  were  formally  assigned  for  abridg- 
ing the  time.  The  fact  that  this  court  sits  but  a  few  days  in 
the  First  Grand  Division,  is  a  sufficient  reason  for  dispensing 
with  the  notice  of  ten  days.  The  term  does  not  usually  con- 
sume one-half  that  time.  A  formal  and  full  return  having 
been  made  to  the  alternative  writ,  affords  conclusive  evidence 
that  the  time  allowed  was  ample. 

The  second  ground  is,  in  effect,  a  demurrer  to  the  petition. 
No  causes  of  demurrer  are  set  forth,  and  we  cannot  discover 
any.  The  alternative  writ  stands  as  a  declaration  in  an  ordi- 
nary action,  and  is  sufficient  if  it  contains  all  the  facts  necessary 
to  call  into  action  the  power  of  this  court.  All  material  facts 
are  fully  set  forth,  so  that  they  may  be  admitted  or  traversed. 
They  are  by  the  demurrer  admitted  to  be  true.  The  only 
question  is,  what  is  the  law  on  the  admitted  facts? 

The  third  ground  may  possibly  be  well  taken,  but  constitutes 
no  bar  to  the  application.  There  is  no  necessity  for  reassem- 
bling the  board  of  canvassers,  for  the  return  does  not  deny 
that  the  relator  is  entitled  to  the  certificate  if  the  votes  of  this 
precinct  are  counted.  It  is  admitted  they  make  up  the 
majority  of  votes  in  favor  of  the  relator,  so  that  nothing 
remains  but  for  the  clerk  to  issue  the  certificate. 

As  to  the  fourth  and  fifth  grounds  of  objection,  the  petition 
does  not  allege,  in  terms,  that  the  relator  has  no  other  specific 
legal  remedy,  but,  from  the  nature  of  the  case,  it  is  apparent 
he  has  none.  He  seeks  to  obtain  the  evidence  of  his  election 
as  a  representative  in  the  General  Assembly — to  obtain  a 
specific  thing  which  cannot  be  obtained  through  any  other 
legal  process.  The  House  of  Representatives  cannot  give  it 
to  him,  though  that  body  may  oust  him,  even  when  possessed 
of  the  certificate,  for  causes  dehors.  His  remedy  does  not  lie 
in  the  power  of  the  House  in  this  respect.  It  is  preliminary 
to  an  action  of  that  body,  and  over  which  it  has  no  power,  or 
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control,  or  jurisdiction.  It  is  a  demand  upon  a  ministerial 
officer  to  perform  a  duty,  enjoined  by  law,  for  which  all  other 
legal  process  is  wholly  inadequate.  The  House  of  Represen- 
tatives has  no  cognizance  whatever  of  this  matter.  That  body 
can  only  take  cognizance  of  the  case  when  the  certificate  is 
presented,  and  a  seat  claimed  in  virtue  of  it. 

Upon  the  remaining  ground  of  objection,  that  the  county 
clerk  had  issued  a  certificate  of  election  to  another  party, 
prior  to  the  issuing  out  of  this  writ,  it  is  only  necessary  to  say 
that  it  is  in  proof  the  certificate  was  not  issued  until  after 
notice  of  this  application  for  this  writ.  When  the  fact  was 
brought  home  to  the  clerk  that  this  application  was  made, 
it  would  have  been  quite  decorous  and  proper  to  pause 
in  bis  action,  and  await  the  decision  of  the  court;  the  more 
especially  as  by  issuing  the  certificate  to  a  party  not  entitled, 
the  right  of  the  true  claimant  could  not  be  weakened  thereby. 
The  power  remains  to  the  clerk  to  issue  the  certificate  to  the 
party  this  court  may  deem  entitled  to  it.  The  People,  etc.,  v. 
Rives,  27  111.,  246.  There  are  no  other  means  known  to  the 
law  by  which  this  result  can  be  obtained.  Though  the  House 
of  Representatives  is  the  sole  and  exclusive  judge  of  the 
qualifications  of  its  members,  this  application  has  no  reference 
whatever  to  the  point  of  qualifications.  Its  sole  purpose  is  to 
procure  the  requisite  evidence,  to  present  to  that  body,  of  a 
prima  facie  right  to  a  seat  in  it,  independent  wholly  of  the 
question  of  qualification.  It  is  clear,  then,  the  appropriate, 
remedy  is  not  with  the  House  of  Representatives.  The  only 
remedy  the  relator  has — the  only  means  by  which  he  can 
obtain  evidence  of  the  right  claimed,  is  by  this  compulsory 
writ  of  mandamus.  This  is  very  clear.  No  other  process  or 
proceeding  can  give  the  specific  relief  in  the  premises. 

But  it  is  urged  that,  as  the  certificate  has  already  issued, 
the  office  is  f*led,  and  therefore  the  only  remedy  is  by  a  con- 
test before  the  House.  Some  cases  are  referred  to  in-  support 
of  this  position,  but  it  will  be  seen  most  of  them  were  appli- 
cations for  a  mandamus  to  admit  to  an  office.  This  is  not  such 
a  case.  The  relator  asks  not  to  be  admitted  to  an  office,  but 
that  evidence  of  his  having  been  elected  to  an  office  shall  be 
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furnished  him.  It  is  not  to  turn  one  man  out  and  put  the 
relator  in  office,  that  this  proceeding  is  had.  A  mandamus 
will  not  lie  for  such  purpose,  and  a  decision  in  this  case  cannot 
affect  the  right  of  another  claiming  the  office.  That  is  for  the 
House  of  Representatives  to  determine.  The  People  ex  rel. 
Aikin  et  al.  v.  Matteson  and  Stame,  17  111.,  169.  In  the  case 
of  The  People  ex  rel.  Brewster  and  Jones  v.  Kilduff,  15  111., 
493,  this  court  said  that  mandamus  was  the  proper  remedy 
against  an  ex-mayor  to  obtain  possession  of  the  seal,  books, 
etc.,  the  property  of  the  corporation,  by  his  successor,  and 
this  without  involving  the  inquiry  into  the  right  to  the  office. 
So  in  the  case  of  The  People  ex  rel.  Cummin gs  v.  Head,  25 
111.,  325,  it  was  held  that  a  mandamus  is  an  adequate  remedy 
by  which  to  compel  an  old  clerk  to  deliver  the  insignia  of  of- 
fice to  the  new,  but  not  to  try  and  determine  the  right  of  eith- 
er party  to  a  permanent  enjoyment  of  the  office. 

In  some  of  the  States,  this  writ  is  not  allowed  for  such  pur- 
pose, but  frequent  resort  has  been  had  to  it  in  this  State, 
resulting  in  decisions  quite  uniform  and  harmonious,  and 
which  must  be  our  guide  in  preference  to  the  rulings  of  courts 
of  other  States,  cited  by  the  defendants.  We  have  noticed 
the  fact,  that  the  certificate  of  election,  issued  by  the  clerk  to 
King,  under  which  it  is  claimed  the  office  is  filled,  was,  in 
fact,  issued  after  notice  of  this  application,  and  that  when 
notice  was  served,  the  canvass  had  not  actually  been  completed. 

But  it  is  urged  by  the  defendants,  that  the  board  of  can- 
vassers had  and  exercised  a  judicial  discretion  in  ruling  out 
these  returns;  and  having  acted  in  good  faith,  they  cannot 
be  compelled  to  act  against  their  deliberate  judgment. 

We  have  recognized  a  board  of  canvassers  as  ministerial, 
and  not  judicial  officers.  In  the  case  of  Head,  25  111.,  325, 
it  was  there  said  the  duty  of  a  board  of  canvassers  is  a  mere 
mechanical  or  mathematicalduty.  They  may  probably  judge 
whether  the  returns  are  in  due  form,  but,  after  that,  they  can 
only  compute  the  votes  cast  for  the  sveral  candidates,  and 
declare  the  result.  This  class  of  power  is  not  generally 
understood  to  be  judicial,  but  purely  ministerial.  In  the  case 
of  The  People  ex  rel.  Bristol  v.  Pemson,  Judge,  etc.,  2  Scam., 


NOVEMBER  TERM,  1862.  421 

People  ex  rel.  Fuller  v.  Hilliard  et  al. 

189,  a  mandamus  was  awarded  to  compel  the  judge  to  sign  a 
bill  of  exceptions  presented  to  him  by  the  relator,  though  he 
had  actually  signed  one  bill,  as  appeared  in  the  case.  This 
court  said  that  the  act  of  signing  and  approving  the  bills,  is 
in  its  nature  ministerial,  though  a  legal  discretion  is  in  some 
measure  to  be  used  in  determining  whether  or  not  the  bill 
should  be  signed.  In  the  case  of  The  Peojrte  ex  rel.  Chicago, 
Burlington  dc  Quincy  Railroad  Co.  v.  Wilson,  17  111.,  123, 
which  was  an  application  to  the  defendant,  as  judge  of  the  13th 
judicial  circuit,  for  the  appointment  of  commissioners  to 
appraise  and  condemn  certain  pieces  of  land  for  the  use  of  a 
railway,  and  which  he  had  refused  to  appoint,  it  was  objected 
in  this  court  that  the  judge  was  acting  in  a  judicial  capacity, 
and  that,  having  refused  the  application,  a  mandamus  would 
not  lie  to  compel  him  to  reverse  his  decision. 

This  court  said:  "We  cannot,  by  mandamus,  control  the 
judicial  action  of  any  inferior  tribunal.  We  can,  in  such  a 
case,  only  set  it  in  motion,  and  require  it  to  act  one  way  or  the 
other,  but  without  determining  how  it  shall  act.  And  so,  too, 
when  the  inferior  tribunal  is  vested  with  a  discretion  in  the 
performance  of  a  duty  imposed  by  law.  We  can  only  compel 
the  performance  of  the  duty,  without  controlling  that  discre- 
tion, or  saying  how  the  duty  shall  be  performed.  Here  the 
act  to  be  performed  by  the  circuit  judge  is  strictly  of  a  minis- 
terial character." 

In  Strong's  Case,  20  Pickering,  484,  it  is  said  :  "  We  are 
aware  that  this  is  not  a  writ  of  right,  but  gran  table  at  the 
discretion  of  the  court,  and  will  not  be  granted  where  there 
is  any  other  adequate  specific  remedy.  But  we  have  no 
doubt  that  the  present  is  a  proper  case  for  the  exercise  of  our 
discretion,  and  that  to  refuse  to  grant  the  writ  would  be  doing 
palpable  injustice  to  the  petitioner,  and  defeating  the  will  of 
a  majority  of  the  voters  of  the  county,  clearly  manifested  by 
their  votes,  duly  and  legally  evidenced  before  the  proper  tri- 
bunal.    No  other  remedy  can  reach  the  evil." 

These  cases  settle  all  the  objections  urged  against  the  writ, 
and,  by  necessary  implication,  seem  to  determine  that,  where 
a  party  is  entitled  to  a  specific  thing,  and  there  is  no  other 
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specific  remedy,  by  which  the  very  right  claimed  can  be 
secured,  he  is  entitled,  ex  debito  justitlw,  to  demand  it  by 
mandamus.     Bacon's  Abridg.,  vol.  5,  p.  418,  title  Mandamus. 

Now,  as  to  the  returns  which  were  rejected  by  the  board, 
were  they  in  conformity  to  the  statute?  for  on  this  hinges  the 
Whole  controversy. 

Section  23,  of  chap.  37,  title  "  Elections,"  provides,  "When 
the  votes  shall  have  been  examined  and  counted,  the  clerks 
shall  set  down  in  their  poll-box  the  name  of  every  person 
voted  for,  written  at  full  length,  the  office  for  which  such 
person  received  such  vote  or  votes,  and  the  number  he  did 
receive,  the  number  being  expressed  in  words  at  full  length ; 
such  entry  to  be  made  as  circumstances  will  admit,  in  the 
following  form."     (Scates'  Comp.,  468.) 

Section  25,  of  the  same  act,  provides,  that  on  the  seventh 
day  after  the  close  of  the  election,  or  sooner,  if  all  the  returns 
be  received,  the  clerk  of  the  County  Court,  taking  to  his 
assistance  two  justices  of  the  peace  of  his  county,  shall  proceed 
to  open  the  said  returns,  and  make  abstracts  of  the  votes,  in 
the  following  manner,  etc.  ;  and  it  shall  be  the  duty  of  the 
said  clerk  immediately  to  make  out  a  certificate  of  election  to 
each  of  the  persons  having  the  highest  number  of  votes,  for 
senator  and  representatives  to  the  General  Assembly,  and  to 
county  officers  respectively,  and  to  deliver  such  certificate  to 
the  person  entitled  to  it,  on  his  making  application  for  that 
purpose  to  the  clerk  at  his  office.     (Id.,  468.) 

These  officers  are  clothed  with  no  discretionary  power. 
They  are  to  open  "  the  said  returns,"  and  make  abstracts  of 
the  votes  as  they  appear  in  said  returns,  and  the  clerk  is  to 
deliver  a  certificate  of  election  to  each  of  the  persons  having 
the  highest  number  of  votes,  as  manifested  by  "the  said 
returns."  They  are  not  allowed  to  reject  any  returns,  or  to 
decide  upon  their  validity,  if,  on  the  face,  they  are  made  in 
compliance  with  the  law,  and  in  the  form  prescribed  by  the 
statute.  If  the  returns  show  the  whole  number  of  votes 
given,  the  names  of  the  persons  voted  for,  and  the  number  of 
votes  given  to  each,  they  contain  everything  that  is  material, 
and,  if  duly  authenticated,  should  be  received  as  valid  returns. 
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It  is  not  denied  these  returns  were  duly  authenticated,  in 
the  mode  prescribed  by  section  twenty- three,  above  quoted. 
]STo  objection  was  made  to  the  certificates  of  the  judges  and 
clerks.  The  board  was  bound  to  go  by  their  certificates,  and 
to  declare  the  result,  as  shown  by  the  certificates.  The  People, 
etc.  v.  Kilduff,  15  111.,  492. 

The  objection  that  the  entry  of  the  oaths  of  the  judges  and 
clerks  of  the  election  was  not  prefixed  to  the  poll-books,  as 
required  by  section  13,  of  chap.  37,  is  of  no  force,  for  such 
entry  forms  no  part  of  the  certificate  on  which  the  board  is  to 
act.  The  certificate  itself  was  formal  and  regular.  But  we 
think  it  was  wholly  immaterial,  so  far  as  the  validity  of  the 
return  was  concerned,  whether  the  officers  of  this  election 
precinct  were  sworn  or  not.  They  were  acting  colore  officii 
in  the  performance  of  appropriate  acts,  and  are  presumed  to 
have  been  well  appointed  and  qualified.  In  the  case  of  The 
People  v.  Cook,  14  Barbour,  259,  it  was  said,  if  inspectors  of 
elections  come  into  office  by  color  of  title,  that  is  sufficient  to 
constitute  them  officers  de  facto /  and  if  they  are  officers  de 
facto,  their  omission  to  take  the  oath  prescribed  by  the  statute, 
will  not  invalidate  an  election  held  by  them.  This  principle 
applies  to  all  officers.  This  court  has  said,  in  the  case  of  The 
Town  of  Lewistori  v.  Proctor,  23  111.,  533,  if  a  person  act  as 
justice  of  the  peace  or  police  magistrate,  whether  he  was 
irregularly  elected  or  for  a  proper  period,  cannot  be  inquired 
into,  collaterally — his  decisions,  under  color  of  office,  will  be 
enforced.  To  the  same  purport  is  the  case  of  Greenlee f  v. 
Low,  4  Denio,  168. 

It  is  sufficient,  then,  for  the  purposes  of  this  controversy, 
that  the  judges  and  clerks  of  this  election  precinct  were 
acting  under  color  of  office,  having  been  duly  appointed.  It 
is  not  denied  that  they  were  officers  de  facto,  and  their  certifi- 
cate of  the  returns  of  the  votes  given  in  the  precinct,  being 
complete  and  full,  and  in  strict  compliance  with  the  statute, 
the  board  of  canvassers  had  no  right  to  reject  it.  In  rejecting 
it,  they  assumed  a  power  dangerous  to  the  citizen,  and  fatal 
to  the  elective  franchise.  Whence  did  the  board  of  canvassers 
derive  the  power  to  entertain  and  act  on  this  objection?     It 
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does  not  go  to  the  character  of  the  certificate,  or  to  the 
authentication  of  the  returns — all  these  were  formal  and 
correct,  and  we  have  found  no  law,  and  recognize  no  principle, 
justifying  their  act. 

But  if  it  was  an  objection  which  the  board  could  entertain, 
it  was  one  which  could  be  removed  by  a  very  simple  act.  The 
oaths  of  the  judges  and  clerks  were  filled  out  as  prescribed  by 
the  statute,  and  signed  and  sworn  to  by  all  of  them,  winch  is 
not  denied.  The  only  defect  was,  the  officer  who  adminis- 
tered the  oath  to  them,  neglected  to  put  his  name  to  the  seve- 
ral jurats,  nor  is  this  denied.  And  it  further  appears,  that 
during  the  canvass  by  the  board,  and  pending  the  considera- 
tion of  this  objection,  the  relator  offered  to  remove  the  diffi- 
culty by  an  amendment  in  accordance  with  the  fact,  and  for 
that  purpose  produced  one  of  the  judges  of  the  election,  Mr. 
Leib,  who,  the  poll-book  showed,  had  been  duly  sworn  by  the 
county  clerk,  and  offered  to  prove  by  him,  that  he  had  admin- 
istered the  oath  to  the  other  judges  and  clerks,  in  the  form  re- 
quired by  the  statute,  and  which  it  appeared  by  the  poll-book 
they  had  severally  signed.  It  was  also  proposed  by  the  rela- 
tor, that  Leib  should  be  permitted  to  perfect  the  entry  of  the 
oaths,  by  then  signing  the  jurats,  all  of  which  was  refused  by 
the  board. 

We  cannot  but  think  this  was  a  grievous  error  on  the  part 
of  the  board.  It  was  at  most  but  a  formal  defect,  and  such 
defects  are  always  open  to  correction.  In  England,  in  the 
British  House  of  Commons,  it  was  decided  that  a  mistake  in 
the  Christian  name  of  a  party  returned  as  a  member,  and  also 
a  false  return,  might  be  amended  even  at  the  bar  of  the  House 
(Hammond's  Treatise  on  the  Practice  of  Parliament,  25);  and 
there  also,  where  the  law  requires  the  clerks  of  elections  to  be 
sworn,  it  was  held,  if  they  were  not  sworn,  the  election  was 
not  void.  Peckwill's  Cases  of  Contested  Elections  in  Parlia- 
ment, 506.  Here  the  poll-books  contained  true  copies  of  the 
several  affidavits  or  oaths  taken  by  the  officers  of  the  election, 
and  they  were  duly  subscribed  by  them — the  signature  of  the 
officer  who  administered  the  oath,  was  alone  wanting  to  the 
jurats,  and  though  he  offered  and  desired  to  supply  his  own 
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omission,  it  was  refused,  and   two  hundred  and  forty  citizens 
thereby  disfranchised. 

We  cannot  reconcile  it  to  our  ideas  of  right  and  justice,  that 
the  voters  of  an  entire  precinct  in  an  important  and  populous 
ward  of  the  city  of  Chicago,  shall  be  disfranchised  by  the 
neglect  of  the  officer,  who  administered  the  oath  of  office  to  the 
judges  and  clerks  of  the  election,  to  certify  the  fact,  nor  can 
we  reconcile,  on  any  principle,  the  refusal  of  the  board  to 
permit  the  jurats  to  be  perfected.  The  amendment,  it  allow- 
ed, deprived  no  one  of  any  right;  it  altered  nothing,  and  was 
in  furtherance  of  justice. 

The  certificate  and  returns  were  full  and  complete.  The 
oath  wTas  no  part  of  either.  The  plain  duty  of  the  board  was 
to  make  the  abstract  from  the  returns,  and  give  the  certificate 
to  the  person  who  appeared  by  the  returns  to  have  received 
the  highest  vote.  The  question  in  all  such  cases  should  be, 
whom  did  a  majority  of  the  qualified  voters  elect?  Forms 
should  be  made  subservient  to  this  inquiry,  and  should  not 
rule  in  opposition  to  substance. 

A  literal  compliance  with  prescribed  forms  is  not  required 
in  any  case,  if  the  spirit  of  the  law  is  not  violated;  and  in  all 
cases  the  intentions  of  the  voters,  clearly  ascertained,  should 
govern.  Here  has  been  a  strict  compliance  with  form,  and  the 
dearest  right  of  freemen  has,  notwithstanding,  been  stricken 
down,  and  the  plain  and  manifest  intention  of  more  than  two 
hundred  voters  frustrated. 

There  being,  then,  no  other  specific  remedy  in  the  case,  a 
peremptory  writ  of  mandamus  will  be-  awarded  to  L.  P.  Hil- 
liard, clerk  of  the  Cook  County  Court,  commanding  him  to 
issue  a  certificate  of  election  to  the  relator,  as  a  representative 
to  the  General  Assembly,  duly  elected  from  the  sixtieth  rep- 
resentative district,  in  that  county. 

Mandamus  awarded. 
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William  Thomas,  Appellant,  v.  Joseph  P.  Bowman, 
and  William  Harrow,  Appellees. 

APPEAL  FROM  SANGAMON. 

A  party  in  possession  of  land  has  a  possessory  title,  which  is  subject  to  levy 
and  sale  on  execution. 

A  party  acting  in  a  fiduciary  capacity,  cannot  make  any  admission  to  the 
prejudice  of  the  trust  fund,  and  against  the  cestui  que  trust. 

An  estoppel  in  pais  can  only  be  set  up  as  a  means  to  prevent  injustice. 

A  bought,  on  execution  against  C,  and  the  heirs  of  B,  a  lot,  of  which  C  had 
possession.  Subsequently,  D,  a  judgment  creditor  of  the  heirs  of  B,  re- 
deemed from  that  sale,  and  purchased  the  same  lot  under  his  own  judg- 
ment, and,  after  sometime,  A  received  the  redemption  money  from  the 
sheriff.  Held,  that  the  accepting  the  redemption  money  by  A,  did  not 
prevent  him  from  resisting  D's  claim  to  the  lot. 

The  facts  of  tins  case  are  fully  stated  in  the  opinioD 

William  Thomas,  Appellant,  pro  se. 

J.  G.  Bowman,  and  William  Harrow,  Appellees,  pro  se. 

Brekse,  J.  This  was  an  action  of  ejectment  brought  in 
the  Lawrence  Circuit  Court,  by  Bowman  and  Harrow,  against 
Wise,  for  the  recovery  of  lot  twenty-one,  in  the  town  of  Law- 
reuceville.  At  the  April  term,  1861,  of  the  Circuit  Court  of 
that  county,  William  Thomas,  claiming  to  be  the  owner  of  the 
lot,  was  admitted  defendant  in  place  of  Wise,  and  filed  his 
plea  not  guilty.  A  trial  was  had  by  consent,  by  the  court, 
without  the  intervention  of  a  jury,  and  a  verdict  found  for  the 
plaintiffs. 

The  facts,  as  they  appear  from  the  bill  of  exceptions,  are 
these:  Thomas,  as  trustee  of  the  Bank  of  Illinois,  claiming 
an  equitable  title  to  the  lot  in  controversy,  in  his  right  as 
such  trustee,  commenced  a  suit  in  chancery,  in  the  Circuit 
Court  of  Lawrence  county,  against  the  heirs  at  law  of  Touissant 
Dubois,  deceased,  and  Geo.  W.  Wise,  who  was  in  possession  of 
the  lot,  for  the  purpose  of  affecting  a  partition  thereof  between 
the  parties,  according  to  their  rights,  as  might  be  determined 
in  that  suit.      The  defendants  appeared  and  put  in  their  de- 
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murrer  to  the  bill,  which  was  sustained,  and  the  bill  dismissed. 
The  case  was  then  taken  to  this  court,  and  at  the  December 
term,  1856,  was  heard  ex  parte,  and  the  decree  reversed,  and 
a  judgment  for  costs  entered  against  all  the  defendants,  and 
the  cause  remanded  to  the  Lawrence  Circuit  Court  for  further 
proceedings.  At  the  May  term,  1857,  of  that  court,  the  de- 
murrer to  the  bill  was  overruled,  and  the  defendants  required 
to  put  in  their  annswer,  and  the  venue  changed,  by  consent,  to 
the  county  of  Sangamon.  At  a  term  of  the  Circuit  Court  of 
that  county,  the  defendants  having  failed  to  answer,  a  decree, 
pro  confesso,  was  rendered  against  them,  and  the.  court,  pro- 
ceeding to  hear  the  case  on  the  bill,  exhibits  and  testimony, 
found  the  title  to  the  lot  to  be  vested  in  Thomas,  as  trustee  of 
the  Bank  of  Illinois,  and  entitled  to  the  exclusive  possession 
thereof,  and  ordered  that  possession  be  surrendered  to  him, 
and  the  defendants  enjoined  and  prohibited  from  setting  up  or 
asserting  any  right,  title  or  claim  to  the  same,  and  that  the 
defendant,  Wise,  pay  over  to  the  complainant  the  rents  due, 
and  to  become  due,  for  the  use  of  the  lot  and  appurtenances. 
On  the  20th  of  June,  1857,  an  execution  was  issued  upon 
this  judgment  of  this  court,  for  the  costs  awarded  Thomas 
therein,  which  was  levied  by  the  sheriff  of  Lawrence  county, 
on  the  25th  of  July,  1857,  on  the  lot  in  controversy,  and  he 
sold  the  same  in  satisfaction  to  Thomas,  Wise  still  being  in 
possession.  At  the  October  term,  1858  of  the  Lawrence 
Circuit  Court,  Joseph  G.  Bowman  obtained  a  judgment 
against  all  the  defendants  in  the  chancery  suit,  except  Wise, 
upon  which  an  execution  was  issued  and  delivered  to  the 
sheriff  of  Lawrence  county,  on  the  25th  of  October,  1858, 
and  Bowman,  claiming  the  right  to  redeem  the  lot  from  the 
sale  to  Thomas,  fifteen  months  not  having  expired,  paid  to 
the  sheriff  the  amount,  in  bank  bills,  necessary  to  redeem  the 
lot,  and  thereupon  caused  the  lot  to  be  levied  on  and  sold  to 
satisfy  the  execution.  Bowman  and  Harrow  became  the  pur- 
chasers, to  whom  the  sheriff  executed  a  deed.  The  sheriff 
paid  over  to  Thomas  the  amount  of  money  he  received  from 
Bowman  on  the  redemption,  and  received  from  him  a  receipt 
indorsed  on  the  certificate  of  purchase,  as  follows :     "  Law- 
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renceville,  111.,  20  Dec'r,  1858.  Joseph  Bowman,  a  judgment 
creditor  of  Jesse  K.  Dubois,  and  (setting  out  the  names  of  the 
defendants)  having  paid  to  the  sheriff  of  Lawrence  county 
the  sum  of  seventy-four  dollars  and  nineteen  cents,  of  bank 
bills,  fur  the  purpose  of  redeeming  the  property  herein  de- 
scribed, from  the  sale  stated  in  this  certificate,  the  sheriff  has 
paid  me  the  said  sum  of  money  in  bank  bills." 

On  this  testimony,  the  court  decided  that  Bowman  and 
Harrow  were  seized  in  fee  of  the  lot  in  controversy,  and  ren- 
dered a  judgment  that  the  defendant,  Thomas,  was  guilty  of 
the  trespass  and  ejectment. 

From  this  decision.  Thomas  prayed  an  appeal  to  this  court, 
and  assigns  for  error  the  general  errors,  and  we  are  to  deter- 
mine whether  there  is  sufficient  in  the  record  to  justify  the 
record  and  judgment. 

The  appellees,  to  sustain  the  judgment,  insist,  that  Thomas, 
by  the  mere  fact  of  selling  the  lot  on  an  execution  against 
the  heirs  of  Dubois,  admitted,  thereby,  their  interest  in  it. 

It  will  be  remembered,  that  the  judgment  for  costs  in  the 
Supreme  Court  was  against  the  heirs  at  law  of  Dubois  and 
Wise,  and  that  Wise  was  in  the  actual  possession  of  the 
premises.  The  execution  on  this  judgment  was  against 
Wise  also,  and  his  possessory  title  or  right  was  subject  to  sale 
under  it.  The  decree  rendered  by  the  Sangamon  Circuit 
Court  establishes  the  title  out  of  the  heirs  of  Dubois,  and  in 
Thomas,  as  trustee  of  the  Bank  of  Illinois.  Consequently, 
on  a  sale  of  the  lot  on  the  execution  for  costs  against  the 
heirs  of  Dubois  and  Wise,  Thomas,  when  he  purchased, 
bought  nothing  to  which  the  heirs  of  Dubois  had  title.  His 
title  was  not  derived  from  that  sale  and  purchase.  It  existed 
out  of  them  long  before  the  sale,  and  in  Thomas,  as  the  Circuit 
Court  of  Sangamon  county  had  found  by  its  decree.  Wise's 
possessory  right,  whatever  it  may  have  been,  was  a  proper 
subject  of  sale  and  purchase,  and  to  that  Thomas  succeeded, 
but  derived  nothing  from  the  heirs  of  Dubois. 

It  is  insisted  also,  that  Thomas  admitted  the  right  of  Bow- 
man to  redeem,  by  receiving,  without  objection,  the  redemp- 
tion money.     We  do  not  regard  the  receipt  of  the  redemption 
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money  by  Thomas,  as  affecting  the  title  to  the  lot.  We  think 
it  can  have  no  such  effect,  the  more  especially  against  one 
acting  in  a  fiduciary  character.  His  position  would  not  allow 
him  to  make  any  admission  to  the  prejudice  of  the  trust  fund, 
and  against  his  cestui  que  trust.  Lewin  on  Trusts  and  Trus- 
tees, 72  L.  L.,  437. 

It  is  also  insisted,  that  Thomas  is  estopped  from  claiming 
title  to  the  lot  adverse  to  the  heirs  of  Dubois  by  his  having 
sold  the  lot  as  the  property  of  Dubois  on  his  execution,  and 
accepting  the  redemption  money  from  Bowman,  and  by  ac 
cepting  the  redemption,  he  stands  in  the  position  of  one  who 
sees  his  property  sold  as  the  property  of  another,  and  makes 
no  objection — that  by  such  silence,  he  is  estopped  from  after- 
wards asserting  his  claim. 

An  estoppel  in  pais  can  only  be  set  up  as  a  means  to  pre- 
vent injustice;  as  a  shield,  not  as  a  sword.  If  the  receipt  of 
the  redemption  money  by  Thomas,  influenced  or  caused  the 
act  of  Bowman  in  levying  on,  and  selling  these  premises,  and 
actually  led  him  into  the  line  of  conduct  he  adopted,  it  might 
be  said  Thomas  would  be  concluded.  But  the  case  nowhere 
shows  that  Thomas  had  any  knowledge  of  the  levy  and  sale 
to  Bowman  and  Harrow,  until  the  20th  of  December,  near 
three  months  after  the  levy.  He  did  not  investigate  it — he 
did  not  stand  by  and  see  the  thing  done,  nor  was  he  in  a  posi- 
tion to  advise  or  prevent  the  one  or  the  other.  The  whole 
proceeding  originated  with,  and  was  concluded  by  Bowman, 
and  at  his  risk,  uninfluenced  by  the  conduct  of  Thomas  in  any 
degree.  The  doctrine  of  estoppel  cannot,  we  think,  be  suc- 
cessfully invoked  to  establish  a  title  in  the  heirs  of  Dubois, 
who  had  no  title,  when  the  property  was  sold  on  the  execu- 
tion in  favor  of  Thomas  against  them  and  Wise,  and  when 
Bowman  caused  it  to  be  sold.  The  mere  naked  fact  of 
the  receipt  of  the  redemption  money,  cannot  have  this 
effect.  The  case  of  Morrison  v.  Letcher  et  al.,  27  111.,  214,  is 
in  point.  A  title  cannot  be  created,  as  a  general  rule,  in  this 
way,  nor  a  party  divested  by  such  an  act.  It  may  not  be 
equitable  that  Thomas  should  retain  llic  redemption  money, 
but  that  consideration  is  not  involved  in  this  case. 
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It  is  a  well  settled  rule  in  the  action  of  ejectment,  that  the 
plaintiff  must  recover  on  the  strengtli  of  his  own  title.  He 
must  show  a  legal  title.  Now  this  record  shows  nothing  of 
the  kind.  It  does  not  show  a  derivative  title  from  the  heirs 
of  Dubois,  but  does  show  a  decree  in  chancery,  by  which  the 
title  was  declared  out  of  them  long  before  either  of  these  par- 
ties had  any  interest  in  the- premises.  The  isolated  fact  of  the 
receipt  of  the  redemption  money  under  the  circumstances 
shown  in  this  case,  cannot  have  the  potent  effect  of  creating  a 
title  where  none  existed.  The  case  of  Mc Lagan  v.  Brown, 
11  111.,  519,  can  have  no  application,  for  here  was  no  title  in 
the  heirs  of  Dubois,  and  consequently,  no  equity  of  redemp- 
tion in  favor  of  a  subsequent  judgment  creditor. 

It  is  unquestionably  true,  that  Thomas,  in  litigating  in 
chancery  with  the  heirs  of  Dubois  and  Wise,  knew  that  his 
title  as  trustee  was  derived  from  their  ancestor,  and  it  was  to 
have  the  title  decreed  out  of  them,  and  in  him,  that  the  bill 
was  tiled.  The  decree  shows  most  conclusively  that  the  heirs 
of  Dubois,  as  such,  had  no  title  to  the  lot,  it  having  passed 
from  them  many  years  before.  Wise  had  a  possessory  right 
subject  to  sale,  and  this  right  Thomas  might  purchase.  The 
appellees  knew,  also,  when  Bowman  obtained  his  judgment 
and  execution,  and  had  a  levy  and  sale  of  the  lot,  that  the 
heirs  of  Dubois  had  not  a  shadow  of  title  to  it,  and,  conse- 
quently, Bowman  could  get  no  equity  of  redemption  to  be 
available. 

In  every  light  in  which  we  can  view  this  case,  we  cannot 
discover  any  principle  applicable  to  the  facts  to  justify  the 
verdict.  What  a  court  might  do,  on  a  proper  case  being  made, 
looking  to  the  recovery  of  the  redemption  money,  we  cannot 
say.  That  the  facts  do  not  show  a  title,  in  fee,  in  the  appel- 
lees, to  the  lot  in  controversy,  we  are  well  satisfied,  and  ac- 
cordingly reverse  the  judgment,  and  remand  the  cause  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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Hiram   Miller,  Plaintiff  in    Error,  v.  James  Mills, 
Defendant  in  Error. 

ERROR  TO  WAYNE. 

A  return  of  service  of  chancery  process,  which  states  that  it  was  left  with 
E.  M.,  the  wife  of  the  defendant,  a  person  over  fourteen  years  of  age,  a 
member  of  his  family,  at  his  usual  place  of  abode,  after  having  made 
known  contents,  etc.,  is  defective.  Such  a  return  does  not  show  that  the  copy 
was  left  at  the  usual  place  of  abode  of  the  defendant,  nor  that  it  was  left 
with  a  white  person. 

Defendant  and  his  wife  may  both  have  been  black ;  the  law  raises  no  pre- 
sumption to  the  contrary. 

This  was  a  bill  in  chancery,  filed  in  the  Wayne  Circuit 
Court  by  defendant  in  error,  against  plaintiff  in  error,  to 
enforce  a  vendor's  lien. 

The  bill  alleges,  that  Miller,  defendant  in  error,  contracted 
to  sell  the  land  mentioned  in  said  bill  to  Mills,  plaintiff  in 
error,  for  the  sum  of  $1,000 — $450  to  be  paid  in  hand,  and 
$292.50  by  the  1st  day  of  January,  1861,  and  $292.50  on  or 
before  the  1st  ot  January,  1862,  for  which  said  last  payments 
Miller  executed  his  two  promissory  notes.  That  in  making 
the  first  payment,  of  $450,  Miller  delivered  to  Mills  a  horse 
for  $115,  as  a  part  of  said  amount,  which  said  horse  was  re- 
delivered to  Miller  upon  his  executing  to  Mills  his  promissory 
note  for  $115,  due  25th  December,  1863, — copy  of  said  notes 
made  exhibits  to  said  bill. 

Bill  alleges,  that  Mills  executed  a  bond  for  deed  to  said 
land  to  Miller,  at  the  time  said  notes  were  given,  and  first 
payment  made,  in  which  said  bond  it  was  provided,  (as  com- 
plainant in  said  bill,  Mills,  remembered),  that  Miller  should 
execute  to  said  Mills  a  mortgage  on  said  land,  to  secure  the 
purchase-money. 

Bill  further  alleges,  that  on  the  first  of  July,  1861,  he  exe- 
cuted a  deed  to  said  land  to  Miller,  and  at  the  same  time  de- 
manded of  Miller  a  mortgage  to  secure  the  remainder  due  on 
said  land,  which  Miller  refused  to  give. 

Bill  alleges,  no  part  of  said  notes  have  been  paid,  and  that 
said  Mills  lias  not  received  any  security  of  any  kind  whatever. 
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Bill  contains  usual  prayer  for  relief,  etc. 

Summons  issued  to  defendant  below  (Miller.) 

Returned,  by  leaving  copy  with  member  of  family,  etc.,  but 
does  not  show  that  the  copy  was  left  with  a  "white"  person. 

Decree  by  default  for  $604.22,  and  ordered  to  be  paid  in 
ninety  days,  and  in  default,  land  to  be  sold  and  conveyed  by 
deed  in  feo  simple,  etc. 

The  following  error  was  assigned: 

The  court  erred  in  giving  judgment  by  default  against 
plaintiff  in  error,  upon  the  return  of  service  in  this  cause,  said 
return  failing  to  show  said  copy  of  writ  was  left  with  a  white 
person,  etc. 

J.  G.  Bowman,  and  B.  P.  Hanna,  for  Plaintiff  in  Error. 

Under  the  above  assignment  of  error,  we  contend  that  the 
return  upon  the  process  does  not  show  the  service  to  be  such 
a  compliance  with  the  statute  as  would  give  the  court  below 
jurisdiction.  For  anything  shown  by  the  return,  the  copy 
may  have  been  left  with  a  negro  or  mulatto.  Townson  et  al. 
v.  Griggs  etal.,2  Scam.,  363;  Montgomery  etal.  v.  B?vwn,  2 
Gilm.,  584. 

E.  and  C.  A.  Beecher,  for  Defendant  in  Error. 

Breese,  J.  It  is  provided  by  section  7,  chapter  21,  that 
service  of  summons  in  chancery  shall  be  made  by  delivering 
a  copy  thereof  to  the  defendant,  or  leaving  such  copy  at  his 
usual  place  of  abode,  with  some  white  person  of.  the  family, 
of  the  age  of  ten  years  or  upward,  and  informing  such  person 
of  the  contents  thereof,  which  service  shall  be  at  least  ten 
days  before  the  return  day  of  such  summons.  (Scates'  Comp., 
139.) 

The  return  in  question  is  as  follows:  "I  have  served  this 
summons  on  the  within  named  Hiram  Miller,  by  leaving  a 
true  copy  of  the  within  with  Ellen  Miller,  his  wife,  a  person 
over  fourteen  years  of  age,  a  member  of  his  family,  at  his 
usual  place  of  abode,  after  first  having  fully  made  known  the 
contents  of  the  same  to  her,  this  24th  March,  A.  D.  1862." 
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We  think  this  return  is  defective  in  two  particulars.  First, 
it  does  not  show  that  the  copy  was  left  at  the  usual  place  of 
abode  of  the  defendant,  nor  that  it  was  left  with  a  white  per- 
son. Non  constat  but  that  it  was  a  family  of  colored  persons, 
the  defendant  and  his  wife  both  being  black. 

The  return  states  that  Ellen  Miller,  his  wife,  was  a  member 
of  his  family,  at  his  usual  place  of  abode;  not  that  he  served 
her  with  the  copy  at  the  usual  place  of  abode  of  the  defend- 
ant. This  return  was  insufficient  to  warrant  a  decree  by 
default.  The  sheriff  should  have  been  called  on  to  amend  it 
if  he  could. 

The  decree  is  reversed,  and  the  cause  remanded,  with  leave 
to  the  sheriff  to  amend  his  return. 

Decree  reversed. 


Jacob  Trout,    Plaintiff  in  Error,  v.  Westley  B. 
Emmons,  Defendant   in  Error. 

ERROR  TO   WABASH. 

A  general  agent  cannot  submit  matters  of  his  principal  to  arbitration,  with- 
out special  authority  in  that  behalf. 

If  no  replication  is  filed  to  an  answer  in  chancery,  it  must  be  taken  as  true. 

A  sworn  answer  must  be  overcome  by  two  witnesses,  or  other  equivalent 
testimony. 

This  was  a  bill  in  chancery,  filed  by  defendant  in  error 
against  plaintiff  in  error. 

The  bill  alleges,  that  in  1850,  the  defendant  in  error  rented 
of  one  J.  G.  Bowman,  as  agent  of  plaintiff  in  error,  a  farm 
belonging  to  plaintiff,  and  continued  in  the  occupacy  of  said 
farm  for  several  years,  paying  rent  therefore  to  said  agent. 
That  defendant  and  said  agent  differed  about  the  rent  of  1854, 
which  is  known  as  the  dry  year.  That  notwithstanding  said 
disagreement,  the  defendant  continued  to  occupy  said  farm 
and  pay  rent  until  1857.  That  on  the  2nd  day  of  February, 
1857,  the  plaintiff'  commenced  suit  against  defendant  for  rent 
of  1854. 

28— 29th  III. 
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That  the  defendant  and  the  plaintiff,  by  his  agent  aforesaid, 
entered  into  an  agreement  to  submit  the  difference  of  the  rent 
of  1854  to  arbitration,  upon  the  following  terms,  to  wit:  the 
plaintiff  by  his  agent  to  select  one  person,  the  defendant 
another,  and  these  two  to  select  a  third  person.  That  said 
arbitrators  so  chosen  were  to  be  duly  sworn  to  decide  accord- 
ing to  the  right  and  justice  of  the  case.  That  said  referees 
were  to  meet  in  Russellville  on  a  day  named,  and  on  said  day 
defendant  should  deliver  to  plaintiff's  agent  the  rent  of  the 
year  1857. 

That  the  plaintiff  and  defendant,  as  also  the  arbitrators 
chosen,  did  meet  on  the  day  designated,  and  the  matters  in 
difference  were  submitted;  and  that  the  arbitration  decided 
that  the  defendant  was  not  indebted  to  the  plaintiff,  and  that 
the  evidence  showed  that  the  rent  of  1854  was  fully  paid. 

That  a  special  term  of  the  Wabash  Circuit  Court  was  held 
in  June,  1860,  of  which  defendant  knew  nothing;  at  which 
term  plaintiff  recovered  judgment  against  defendant  for  $374, 
which  remains  in  full  force  and  unpaid. 

That  at  the  term  of  rendition  of  said  judgment,  defendant 
owed  plaintiff  nothing.  That  defendant  prepared  to  defend 
said  suit,  and  at  September  term,  1860,  he  appeared,  prepared 
to  prove  a  legal  and  substantial  defense,  when  he  learned  for 
the  first  time  of  the  special  term  and  of  the  judgment  afore- 
said. Prays  injunction  against  plaintiff,  his  agent,  clerk  and 
sheriff:  That  on  submission  of  said  matters  in  suit  as  afore- 
said, parties  gave  no  bonds;  that  the  plaintiff  is  a  non-resident, 
and  defendant  without  remedy  except  by  injunction. 

The  answer  of  plaintiff  Trout  admits  that  defendant  did 
rent  said  farm  of  plaintiff,  as  alleged.  That  J.  G.  Bowman 
did  act  as  agent  of  plaintiff,  to  lease  said  farm  and  collect 
rent.  That  defendant  and  said  agent  did  differ  about  the  rent 
for  the  year  1854.  That  defendant  refused  to  pay  the  amount 
he  had  agreed  to  pay,  because  he  had  not  made  a  good  crop ; 
and  that  the  said  rent  for  1854  still  remains  unpaid,  to  the 
amount  of  said  judgment  recovered  against  defendant  as 
aforesaid.  That  he  knows  nothing  of  the  alleged  arbitration, 
never  before  heard  of    said    pretended  arbitration.     That  if 
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had,  it  was  without  the  knowledge  and  consent  of  said  plain- 
tiff, and  without  his  authority  to  his  agent  to  submit  the  same 
or  any  other  matter  to  arbitration.  That  plaintiff  directed  his 
agent  to  bring  suit  for  the  rent  of  1854,  but  in  no  manner 
authorized  the  said  agent  to  submit  the  matter  to  arbitration. 

Plaintiff  in  error  filed  his  answer,  and  moved  to  dissolve 
injunction. 

There  was  a  decree,  making  injunction  perpetual,  and  order- 
dering  defendant  to  pay  costs. 

The  errors  assigned  are,  that  the  court  erred  in  refusing  to 
dissolve  the  injunction,  and  in  rendering  decree  to  make  in- 
junction perpetual. 

E.  Beeoher,  for  Plaintiff  in  Error. 

The  first  position  relied  on  by  plaintiff  in  error  is,  that  the 
court  erred  in  overruling  the  motion  to  dissolve  the  injunction. 
On  the  coming  in  of  an  answer,  the  defendant  may  move  to 
dissolve  an  injunction,  (Cooke's  Statutes,  148);  and  if  no 
replication  is  filed,  the  answer  is  taken  as  true,  whether  re- 
sponsive to  the  bill  or  not,  and  the  injunction  must  be  dis- 
solved. De  Wolf  et  at.  v.  Long,  2  Gilm.,  679;  Manchester  v. 
Dey^  6  Paige  Ch.  R.,  295;  Wooden  v.  Wooden,  2  Green's  Oh. 
R.,  434;  Hoffman  v.  Livingston,  1  J.  Ch.  R.,  211. 

But  on  the  final  hearing,  the  decree  ought  to  have  been 
for  defendant  below;  for  Bowman,  throughout  complainant's 
bill,  is  treated,  and  is  so  expressly  charged,  as  the  agent  of 
defendant  below,  Trout. 

An  agent  must  have  express  or  special  authority  to  submit 
a  matter  to  arbitration.  2  Chitty's  Pr.,  77;  Paley  on  Agency, 
291,  (side  paging);  Story  on  Agency,  sees.  98,  99;  Lagow  et 
al.  v.  Patterson,  1  Blackf.,  252;  Bacon  v.  Duherry,  1  Lord 
Raym.,  246;  9  U.  S.  Dig.,  p.  36,  sec.  12;  Billing  on  Awards, 
42,  (26  Law  Library). 

Even  if  he  were  treated  as  attorney,  he  could  not  bind  his 
principal  except  by  a  rule  at  nisi  prlus.  Billing  on  Awards, 
42. 

The  answer  of  Trout  not  having  been  replied  to,  should 
have  been  taken  as  true,  and  no  evidence  is  admissible  to 
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question  it.  Cooke's  Statutes,  p.  142,  sec.  32;  DeWolfet  al. 
v.  Long,  2  Gilm.,  679;  Errisman  v.  Errisman,  25  111.,  136. 
In  the  last  case  cited,  evidence  was  heard  in  support  of  the 
bill  without  objection,  and  this  court  said  it  was  improperly 
received,  and  for  errors  committed  in  relation  to  such  evidence 
they  would  not  interfere. 

But  if  a  replication  had  been  filed,  still  the  decree  was  erro- 
neous; for  Trout  swears  positively  that  he  never  gave  his 
agent  any  authority  to  submit  to  arbitration,  and  such  arbi- 
tration was  wholly  without  his  knowledge  or  consent.  There 
is  but  one  witness  whose  testimony  conflicts,  and  that  not 
directly,  with  this  answer.  In  such  cases  the  rule  is  invaria- 
ble— the  answer  must  prevail. 

J.  Baker,  for  Defendant  in  Error. 

Walker,  J.  This  record  presents  the  question,  whether  a 
general  agent  may  submit  matters  of  his  principal  in  dispute 
to  arbitration,  in  the  absence  of  special  authority  for  that 
purpose.  The  trial  was  had  on  the  bill,  answer  and  deposi- 
tions. No  replication  was  filed  to  the  answer,  and  it  must  be 
taken  as  true.  It  denies  the  authority  of  the  agent  of  plain- 
tiff in  error  to  submit  the  matter  in  dispute  to  arbitration,  and 
the  evidence  only  shows  a  general  authority  in  the  agent  to 
receive  the  rents.  A  general  agent  has  no  authority  to  bind 
his  principal  to  a  submission  to  arbitration.  To  be  binding, 
such  a  reference  can  only  be  made  under  a  special  authority. 
Bacon  v.  Duberry,  1  Lord  Raym.,  246;  Watson  on  Awards, 
50;  Scarborough  v.  Reynolds,  12  Ala.,  252.  The  evidence 
failing  to  show  a  special  authority  to  refer  the  matter  in  dis- 
pute, and  the  authority  being  denied,  the  court  below  erred 
in  enjoining  the  judgment. 

The  evidence  of  Bible  is,  that  in  a  conversation  between 
the  parties,  he  heard  plaintiff  in  error  say  he  would  leave  the 
matter  with  Bowman,  and  any  settlement  which  he  should 
make  would  be  satisfactory  to  him.  Tins  manifestly  author- 
ized Bowman  to  act  as  agent  in  making  a  settlement,  and  any 
adjustment  he  might  have  made  would  have  bound  plaintiff 
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ill  error.  But  from  this  statement,  it  is  impossible  to  infer  a 
special  authority  to  submit  the  matter  to  arbitration.  It  only 
authorized  him  to  act  in  person,  and  not  to  call  upon  others, 
to  make  an  adjustment.  But  if  this  were  not  so,  plaintiff  in 
error  filed  his  sworn  answer,  and  it  must  be  taken  as  true, 
unless  overcome  by  the  evidence  of  two  witnesses  or  its  equiv- 
alent. Here  there  was  the  evidence  of  but  one,  which  was 
not  properly  receivable  to  contradict  the  answer,  to  which  nc 
replication  was  filed. 

The  decree  of  the  court  below  is  reversed,  and  bill  dismissed. 

Decree  reversed. 


Orson  Kellogg,  Plaintiff  in  Error,  v.  Elizabeth 
Holly,  Defendant  in  Error. 

ERROR  TO  WASHINGTON. 

Articles  assigned  to  a  widow  as  a  part  of  her  portion,  vest  in  her  a  com- 
plete title  to  them. 

The  defendant  in  error  brought  a  suit  against  the  plaintiff 
in  error  before  a  justice  of  the  peace  of  Washington  county, 
in  which  suit  she  recovered  judgment  against  Kellogg  for  six 
dollars  and  twenty-five  cents,  and  costs  of  suit.  Kellogg 
appealed  to  the  Circuit  court  of  Washington  county,  and  at 
the  September  term,  1861,  of  that  court,  the  judgment  of  the 
justice  was  affirmed  by  the  court  who  tried  the  case,  without 
the  intervention  of  a  jury,  by  agreement  of  parties.  Kellogg 
moved  for  a  new  trial,  and  in  arrest  of  judgment,  which  mo- 
tions were  overruled. 

The  bill  of  exceptions  shows  the  facts  as  follows  : 
That  it  appeared  from  an  entry  on  the  book  of  Kellogg  and 
Tutton,  that  one  Hugh  Holly  left  some  wool  there  sometime 
in  the  Summer  or  Fall  of  1858 — there  were  about  twenty-five 
pounds  of  the  wool;  that  it  was  worth  then  about  twenty-five 
cents  per  pound.  That  Hugh  Holly  died  sometime  in  the 
Spring  of  1857,  intestate;  that  J.  M.  Holly,  Senior,  was 
appointed,   and   is   now   administrator  of  said  estate.      That 
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Elizabeth  Holly  is  the  widow  of  Hugh  Holly,  and  the  wool 
at  the  factory  was  assigned  to  said  plaintiff  as,  a  part  of  her 
specific  dower,  as  allowed  by  the  statute,  in  the  estate  of 
Hugh  Holly ;  that  she  called  on  defendants  for  the  wool,  after 
it  was  set  apart  to  her. 

The  plaintiff  in  error  excepted  to  the  opinion  of  the  court 
at  the  time,  and  brings  the  cause  into  this  court,  seeking  to 
reverse  the  judgment  of  the  court  below,  for  that  the  judg- 
ment of  the  court  was  contrary  to  law  and  evidence,  the  main 
errors  relied  upon  being,  1st,  that  Elizabeth  Holly  could  not 
maintain  an  action  for  property  belonging  to  the  estate  of  her 
deceased  husband;  and,  2nd,  because  it  does  not  appear  that 
Elizabeth  Holly,  or  any  other  person,  tendered  the  dues  to 
Tutton  and  Kellogg  for  carding  the  wool,  prior  to,  or  at  the 
time  the  demand  was  made. 

This  cause  was  submitted  ex  parte. 

K.  S.  Nelson,  for  Plaintiff  in  Error. 


Caton,  C.  J.  We  can  see  no  possible  reason  for  reversing 
this  judgment.  The  wool  was  assigned  to  the  widow  as  a 
part  of  her  portion,  which  vested  in  her  the  complete  title  to 
it.  And  it  seems  difficult  to  say  why  she  should  not  recover 
its  value  from  the  defendant,  who  has  wrongfully  converted 
it.  If  he  had  a  lien  upon  the  wool  for  the  carding,  he  should 
have  specified  it,  so  that  the  plaintiff  could  have  paid  the 
amount.  But  he  placed  its  detention  upon  no  such  ground. 
It  is  evident  that  he  designed  to  deprive  the  plaintiff  of  her 
wool,  for  the  value  of  which,  the  court  very  properly  rendered 
a  judgment  in  favor  of  the  plaintiff. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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DeWitt  C.  Barber,  Appellant,  v.  George  Whitney 
et  al.,  Appellees. 

APPEAL  FROM  PERRY. 

A  general  demurrer  to  a  declaration  which  contains  special  and  common 

counts  must  be  overruled. 
A  jury  may  properly  assess  damages  on  such  a  declaration. 

This  was  an  action  of  assumpsit,  commenced  in  the  Circuit 
Court  of  Perry  county  by  the  appellees,  who  were  plaintiffs 
in  the  court  below,  against  the  appellant,  who  was  defendant 
in  the  court  below,  on  a  promissory  note  for  two  hundred  and 
seventy-five  dollars  and  fifty-three  cents,  made  by  appellant 
in  favor  of  appellee. 

The  declaration  contains  five  counts,  two  special  counts, 
and  three  common  counts.  All  the  counts  in  the  declara- 
tion are  substantial  and  formal,  excepting  that  the  venue  is 
not  laid  sufficiently  certain  in  any  one  of  the  special  counts, 
nor  in  the  third  common  count;  nor  is  the  description  of  the 
instrument  in  the  second  count  sufficiently  certain  and  formal 
to  warrant  a  recovery  upon  it. 

The  venue  in  the  first,  second  and  third  counts,  in  that 
portion  of  the  counts  referred  to,  reads  as  follows:  "And 
being  so  liable,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  and  at 
the  place  aforesaid,  undertook,  then  and  there  faithfully 
promised,"  etc.  And  the  description  of  the  undertaking  in 
the  second  count  states  that  the  defendant  made  his  "promise 
in  writing,"  etc. 

And  the  appellees  also  claim  a  right  to  recover  the  amount 
v»f  the  note  and  interest,  with  current  exchange  on  New  York, 
in  both  their  special  counts. 

The  appellant  filed  his  general  demurrer  in  the  court  below 
to  plaintiff's  declaration,  and  assigned  for  special  causes,  1st, 
the  want  of  a  sufficient  venue,  and  2nd,  the  claiming  of  current 
exchange  on  New  York;  but  the  court  overruled  the  demur- 
rer,   and  rendered  judgment   on   the   demurrer   against  the 
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appellant.  The  court,  also  on  motion  of  appellees,  empan- 
neled  a  jury  to  assess  damages,  who  found  for  the  appellees 
two  hundred  and  eighty-six  dollars  and  six  cents,  being  the 
amount  of  the  note,  interest,  and  exchange. 

The  defendant  in  the  court  below  appealed  to  this  court, 
and  seeks  to  reverse  the  judgment  for  the  following  errors: 
.  1.     In  not  sustaining  the  general  demurrer  to  the  second 
count  of  plaintiff's  declaration. 

2.  Because  the  court  overruled  the  demurrer  to  the  first, 
second  and  third  counts. 

3.  Because  the  court  rendered  judgment  against  the  de- 
fendant in  the  court  below  on  the  demurrer. 

4.  Because  the  court  empanneled  a  jury  to  assess  damages 
after  rendering  judgment  on  demurrer,  and  rendered  judg- 
ment against  the  appellant  for  note,  interest  and  exchange. 

R.  S.  Nelson,  for  apj^ellant. 

G.  W.  Wall,  for  Appellees. 

Caton,  C.  J.  This  declaration  contained  special  and  the 
common  counts  in  the  usual  form.  To  this  declaration  the 
defendant  filed  a  general  demurrer,  which  the  court  overruled, 
and  very  properly.  Even  if  the  special  counts  were  faulty, 
the  common  counts  were  undoubtedly  good,  and  as  the 
demurrer  was  to  the  whole  declaration,  there  was  nothing 
which  the  court  could  properly  do  but  overrule  it. 

Nor  was  there  any  error  in  having  the  damages  assessed 
by  a  jury.  Indeed,  it  might  have  been  a  fatal  error  had  the 
court  done  otherwise,  for  it  could  not  be  known  but  that  there 
would  be  evidence  admissible  alone  under  the  common  counts, 
upon  which  the  court  could  not  properly  order  the  clerk  to 
assess  the  damages.  We  find  no  semblance  of  error  in  this 
record,  and  must  affirm  the  judgment. 

Judgment  affirmed. 
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John  Marshall,  Plaintiff  in  Error,  v.  Benjamin   F. 
Pope  etal.,  Defendant  in  Error. 

ERROR  TO   PERRY. 

On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  may  render  a 
judgment  against  several  defendants,  although  service  of  the  process  issued 
by  the  justice  had  not  been  made  on  all,  and  he  had  rendered  judgment 
against  all.  Appearance  in  the  Circuit  Court,  gave  jurisdiction  to  that 
court.  The  proper  inquiry  in  the  Circuit  Court  was,  had  the  justice  juris- 
diction over  the  subject-matter  ? 

The  facts  of  the  case  are  stated  in  the  opinion. 

G.  W.  Wall,  and  S.  S.  Marshall,  for  Plaintiff  in  Error. 

J.  Dougherty,  for  Defendant  in  Error. 

Walker,  J.  This  was  an  action  instituted  before  a  justice 
of  the  peace,  against  two  defendants,  only  one  of  whom  was 
served  with  process.  A  trial  was  had,  and  judgment  was  ren- 
dered against  both  defendants.  An  appeal  was  prayed  and 
perfected  by  the  defendant  who  was  served.  A  summons  was 
issued  from  the  Circuit  Court  against  the  other  defendant, 
but  it  does  not  seem  to  have  been  served,  as  no  return  is  in- 
dorsed by  the  sheriff. 

In  the  Circuit  Court  a  motion  was  entered  to  dismiss  the 
appeal,  for  want  of  a  sufficient  bond.  And  a  rule  was  entered 
requiring  the  appellant  to  file  a  sufficient  bond.  Appellant 
subsequently  entered  a  cross-motion  to  dismiss  the  suit.  On 
the  hearing  of  the  latter  motion,  the  court  dismissed  the  suit, 
and  rendered  judgment  against  appellee  for  costs.  To  reverse 
which,  this  cause  is  brought  to  this  court. 

After  a  careful  examination  of  the  entire  record  in  this  case, 
we  are  unable  to  perceive  why  the  court  belowT  should  have 
dismissed  the  suit.  There  is  nothing  disclosed  in  the  record 
showing  that  there  was  any  want  of  jurisdiction  of  either 
the  person  or  subject-matter  of  the  suit.  One  of  the  defend- 
ants was  served  with  process,  appeared  before  the  justice  of 
the  peace,  introduced  evidence,  and  defended  the  suit.     This 
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then,  removes  all  question  of  a  want  of  jurisdiction  of  his 
person.  The  26th  section  of  the  justice  of  the  peace  act, 
authorizes  the  rendition  of  judgment  against  a  portion  of  sev- 
eral defendants  who  are  served  with  process,  when  others  are 
not  served.  The  justice  erred  in  rendering  judgment  against 
the  defendant  who  was  not  served,  but  that  did  not  oust  him 
of  jurisdiction.  On  the  trial  in  the  Circuit  Court,  it  being  de 
novo,  the  proper  judgment  should  have  been  rendered,  but  the 
suit  should  not  have  been  dismissed  for  that  reason. 

Whether  the  justice  of  the  peace  had  jurisdiction  of  the 
subject-matter,  could  only  be  known  by  the  Circuit  Court, 
after  hearing  the  evidence.  Until  it  appeared  that  there  was 
a  want  of  jurisdiction  upon  hearing  the  evidence,  it  was  error 
to  dismiss  the  suit.  Ballard  v.  McCarty,  11  111.,  501;  Vaughn 
v.  Thompson,  15  111.,  39;  Swingley  v.  Haynes^l  111.,  215.  If, 
then,  the  suit  was  dismissed  for  the  want  of  jurisdiction  over 
the  subject-matter,  it  was  manifestly  erroneous,  until  that  fact 
appeared  from  the  evidence  of  the  case. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Ex  parte  Rufus  P.  McElwain. 

ERROR  TO  MARION. 

Insanity  does  not  furnish  any  reason  for  a  court  of  equity  to  interfere,  to 

deprive  a  woman  of  dower. 
A  woman  cannot  be  deprived  of  dower,  but  by  her  voluntary  act. 

This  cause  was  heard  before  S.  L.  Bryan,  Judge.  The 
facts  of  the  case  are  stated  in  the  opinion  of  the  Court.  The 
cause  was  submitted  ex  parte. 

II.  K.  Omelveny,  for  McElwain, 

Breese,  J.  At  the  August  term,  1862,  of  the  Marion  Circuit 
Court,  Rufus  P.  McElwain  filed  his  bill,  stating  that  he  had 
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sold  to  sundry  persons  certain  land,  and  received  pay,  and  was 
desirous  to  convey  the  same  in  fee,  but  that  his  wife  was  insane, 
and  for  many  years  had  been  confined  in  the  hospital  at  Jack- 
sonville, etc.,  and  prayed  the  court  to  appoint  some  suitable 
person  to  acknowledge  and  transfer  the  dower  of  said  wife  in 
the  land,  by  joining  in  the  deed  to  the  purchaser. 

The  court  decided,  that  though  all  the  facts  in  the  bill  were 
proved,  the  court  had  no  jurisdiction  to  grant  the  prayer,  and 
dismissed  the  bill,  and  this  is  the  error  assigned. 

It  is  contended  by  appellant,  that  chancery  will  furnish  a 
remedy  to  prevent  a  total  failure  of  justice,  where,  at  law  no 
efficient  remedy  to  enforce  a  right,  is  to  be  had.  This  may  be 
true,  and  if  conceded,  cannot  aid  this  case,  for  the  application 
is  not  to  enforce  a  right,  but  to  deprive  an  unfortunate  woman 
and  wife  of  one  of  her  most  important  rights.  No  power 
exists  in  any  court,  in  any  country  governed  by  law,  to  deprive 
a  wife,  through  any  instrumentality,  of  the  right  of  dower. 
It  can  only  be  done  by  her  own  voluntary  act.  A  case  can- 
not be  found,  in  which  a  feme  covert  has  been  coerced  to 
relinquish  this  right,  or  required  to  do  it  by  the  decree  or 
■judgment  of  any  court  of  law  or  equity,  without  her  full  and 
free  concurrence. 

The  wife  may  recover  from  her  malady,  and  should  she 
survive  her  husband,  this  dower  interest  may  be  her  only 
means  of  support,  and  if  the  court  has  the  power,  it  would  be 
unjust  to  exercise  it  in  such  a  case.  The  petitioner  has  no 
right  to  ask  the  court  to  aid  him  in  completing  these  contracts 
of  sales.  He  has  made  the  contracts  knowingly  and  at  his 
own  risk,  and  if  he  has  covenanted  that  the  dower  right  of 
his  wife  in  the  land  should  be  relinquished,  he  must  keep  it  as 
he  best  may,  without  the  interference  of  this  court  to  aid  him. 
The  purchasers,  no  doubt,  would  be  satisfied  with  a  deed  with 
full  covenants,  with  a  special  one  also  to  cover  this  right  of 
dower.  This  court  cannot  interfere.  The  decree  dismissing 
the  bill  is  affirmed. 

Decree  affirmed. 
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Wood  et  al.  v.  Shaw  it  al. 

Washington  Wood  et  aL,  Appellants,   v.  Charles 
G.  Shaw  et  al.,  Appellees. 

APPEAL  FROM  WABASH. 

An  insolvent  person  is  not  deprived  of  the  right  of  selling  his  property,  for 
the  purpose  of  paying  his  debts. 

This  was  a  bill  in  chancery  filed  by  appellees  against  ap- 
pellants, in  the  Wabash  Circuit  Court,  at  the  April  term, 
1860. 

The  bill  alleges  that  complainant,  on  the  9th  of  April, 
1857,  recovered  a  judgment  against  defendants,  in  the  White 
Circuit  Court,  for  $1,324.50  and  costs.  That  execution 
issued  thereon  to  Wabash  county,  which  was  levied  on  the 
undivided  six-seventh  parts  of  south-east  quarter  Section  1, 
Township  1  north,  Range  12  west,  and  six-sevenths  of  "north 
part  of  north-east  quarter"  of  Section  12,  Township  1  north, 
Range  12  west,  in  Wabash  county,  and  known  as  the  "  Wood 
Farm."  That  Wood  being  largely  indebted  and  in  failing 
circumstances,  for  the  purpose  of  hindering  and  defrauding 
his  creditors,  on  the  23rd  of  March,  1857,  fraudulently  pre- 
tended to  sell  and  convey  said  lands  for  the  consideration  ot 
$2,900,  to  defendant  Paine.  That  on  August  24,  1857,  said 
Wood,  more  effectually  to  defraud  creditors,  induced  Paine, 
for  the  pretended  consideration  of  $3,000,  to  convey  said 
lands  to  defendant  Stillwell.  Charges  that  Paine  never  paid 
anything  for  said  lands;  that  Paine  knew  Wood  intended  to 
hinder  and  defraud  his  creditors;  that  Stillwell,  at  the  time  of 
his  purchase,  knew  that  the  conveyance  from  Wood  to  Paine 
was  to  defraud  creditors;  that  Stillwell  received  the  convey- 
ance for  the  same  purpose,  and  that  he  never  paid  $3,000  to 
Paine.  Charges  that  conveyances  from  Wood  to  Paine,  and 
from  Paine  to  Stillwell,  were  fraudulent  and  void  as  to  cred- 
itors. Prayer  of  bill,  that  lands  be  subject  to  payment  of 
complainant's  judgment. 

Answer  of  Wood  admits  judgment  as  charged;  also  exe- 
cution and  levy.  Admits  he  was  largely  in  debt,  but  was 
making  every  effort  to  pay  his  debts.      Denies  that  he  tried 
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to  hinder  the  collection  of  debts.  Admits  the  sale  to  Paine 
for  $2,900,  which  he  received.  Says  judgment  of  complain- 
ant was  obtained  by  confession  on  warrant  of  attorney;  that 
the  sale  to  Paine  was  before  the  warrant  of  attorney  was 
executed,  and  sale  was  known  to  complainants  at  that  time. 
Power  of  attorney  was  dated  April  1,  1856.  That  on  said 
day  he  gave  to  complainants,  and  to  Keen  &  Preston,  a  mort- 
gage on  a  house  and  lot  in  Timberville,  valued  at  $500,  and 
assigned  to  them  a  certificate  of  purchase  for  one  hundred 
acres  of  land,  valued  at  $800,  and  note  and  accounts,  amount- 
ing to  $1,100.  That  said  property  was  placed  in  the  hands 
of  said  parties  to  secure  the  payment  of  said  judgments,  and 
one  in  favor  of  Keen  &  Preston.  Avers,  if  properly  applied, 
said  property  was  sufficient  to  pay  the  debts,  and  was  so  con- 
sidered by  the  parties.  Admits  that  Paine  conveyed  the  land 
to  Stillwell,  but  denies  that  respondent  induced  him  to  do  so; 
denies  that  he  induced  Stillwell  to  purchase;  denies  that  either 
of  said  conveyances  was  fraudulent.  Says  Paine  paid  him 
$2,900  for  said  lands,  within  one  year  from  date  of  deed,  at 
respondent's  residence;  that  with  part  of  said  money  he  paid 
debts.  Says  he  lived  on  the  land,  but  does  not  claim  it  as  his 
own. 

Answers  of  Paine  and  Stillwell  say  they  know  nothing 
of  allegations  of  bill  except  what  relates  to  them  personally. 
Paine  says  Wood  conveyed  to  him,  March  23,  1857,  in  con- 
sideration of  $2,900,  but  denies  all  fraud;  admits  he  con- 
veyed to  Stillwell,  August  24,  1857,  for  $3,000,  which  was  to 
be  paid  in  six  and  twelve  months,  and  which  was  paid. 
Stillwell  admits  conveyance  by  Paine  to  him,  in  consideration 
of  $3,000,  which  he  paid  before  it  was  due;  denies  all  fraud, 
but  avers  he  purchased  in  good  faith;  knows  nothing  of  any 
other  allegation  in  bill. 

General  replication  filed. 

Court  decreed  that  conveyances  were  fraudulent  and  void, 
and  that  lands  be  sold  to  pay  said  judgment  of  complainants, 
etc.,  and  decreed  that  defendants  pay  the  costs. 

Defendants  below  appealed. 
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E.  and  C.  A.  Beecher,  for  Appellants. 

J.  G.  Bowman,  for  Appellees. 

Caton,  C.  J.  The  only  circumitance  really  entitled  to 
consideration,  as  tending  to  show  a  fraudulent  intent  on  the 
part  of  Wood  in  his  sale  of  the  premises  to  Paine,  is  his 
declaration  made  to  Paine  at  or  about  the  time  of  the  sale. 
That  showed  that  he  was  embarrassed,  and  he  stated  if  his 
property  was  sold  on  execution,  it  would  bring  but  little,  but 
if  he  sold  it  himself,  he  could  pay  all  his  debts.  If  this  ex- 
pressed his  real  purpose  in  selling  the  farm,  it  shows  an  honest 
and  not  a  fraudulent  intention.  Surely  the  law  does  not  de- 
prive even  an  insolvent  man  of  the  right  to  sell  his  property 
to  pay  his  debts.  We  see  nothing  in  the  circumstances  of 
this  case  tending  to  show  that  this  farm  was  sold  for  the 
fraudulent  purpose  of  reserving  it  for  the  use  of  the  grantor, 
or  that  he  even  designed  to  withhold  the  consideration  money 
from  his  creditors.  From  aught  that  appears,  he  may  have 
applied  it  all  to  the  payment  of  his  debts.  The  evidence  is 
positive,  that  it  was  sold  for  its  real  value,  and  the  whole  of 
the  consideration  money  was  paid  to  Wood  by  Paine.  The 
fact  that  after  the  sale  from  Paine  to  Stilhvell,  Wood  resided 
upon  the  premises,  is  fully  and  most  satisfactorily  explained, 
if  any  explanation  were  necessary.  He  was  in  Stillwell's 
employ  as  his  agent,  not  only  for  this,  but  several  other  farms 
in  the  vicinity,  and  carried  them  on  for  him,  or  leased  them, 
and  collected  the  rents,  and  this  also  explains  why  Still  well 
referred  Minor  to  Wood,  when  he  applied  for  leave  to  cut  a 
tree  on  this  land.  He  would  have  done  the  same  thing  had 
the  application  been  for  permission  to  cut  a  tree  on  any  of  the 
other  farms. 

Even  if  there  were  a  question  about  the  bona  fides  of  the 
sale  from  Wood  to  Paine,  there*  is  nothing  to  show  that  Still- 
well  was  cognizant  of  it,  when  he  purchased;  but  we  are 
well  satisfied  there  was  no  fraud  in  the  first  sale. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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The  Illinois  Central  Railroad  Company,  Appel- 
lant, v.  William  R.  Phelps,  Appellee. 

APPEAL  FROM  JACKSON. 

An  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road-crossing  by  the  ser- 
vants of  a  railroad  company,  does  not  render  the  company  liable  for  inju- 
ry to  animals,  unless  it  is  made  to  appear  that  the  ringing  or  sounding 
would  have  prevented  the  injury. 

A  person  is  guilty  of  negligence  who  permits  his  animals  to  go  upon  a  rail- 
road track,  at  a  place  where  the  company  is  not  bound  by  law  to  fence. 

."Where  a  company  is  not  bound  to  fence  its  road,  it  is  only  liable  for  injury 
to  animals,  resulting  from  wantonness  or  gross  negligence. 

Phelps,  the  appellee,  brought  an  action  against  the  railroad 
company,  before  a  justice  of  the  peace,  to  recover  the  value 
of  a  horse,  killed  in  the  town  of  Carbondale,  by  the  locomo- 
tive of  the  company.  Phelps  recovered  a  judgment.  The 
company  then  took  an  appeal  to  the  Circuit  Court  of  Jackson 
county,  where  Phelps  again  recovered  a  judgment,  and  the 
company  appealed  to  this  court. 

The  train  which  killed  the  animal  was  a  passenger  train. 
Carbondale  was  a  station  at  which  the  train  stopped  and  took 
in  wood,  after  which  it  started  slowly  at  first,  but  increased  in 
speed.  The  animal  killed  was  away  from  the  track,  and  in 
the  streets  of  the  village,  but  soon  after  the  train  started,  it 
ran  upon  the  railroad  track  and  wTas  killed,  within  the  village. 
As  usual,  there  was  a  difference  among  witnesses,  as  to  the 
fact  of  the  sounding  of  the  whistle,  or  the  ringing  of  the  bell. 

TV".  H.  Green,  for  Appellant. 

W.  J.  Allen,  and  H.  S.  Nelson,  for  Appellee. 

"Walker.  J.  Negligence  cannot  be  imputed  to  the  com- 
pany for  failing  to  fence  at  the  place  of  the  accident,  as  no 
such  duty  was  imposed  at  that  point.  Nor  does  it  appear  that 
the  train  was  running  at  an  unusual  or  improper  speed.  Nor 
does  it  appear  that  the  engineer  was  guilty  of  negligence,  as 
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lie  was  on  the  look-out  at  the  time.  There  was  evidently  no 
lack  of  duty  in  any  of  these  requirements.  And  if  a  liability 
has  been  incurred,  it  is  by  the  neglect  of  some  other  duty. 

It  is,  however,  urged,  that  the  failure  to  ring  the  bell  or 
sound  the  whistle  creates  that  liability.  The  statute  requires 
railroad  companies  to  ring  a  bell  or  sound  a  whistle  at  all  road- 
crossings,  and  on  default,  they  are  made  liable  to  a  penalty  of 
fifty  dollars,  and  for  all  damages  sustained  by  reason  of  such 
neglect.  ~No  witness  could  state  that  this  injury  resulted  in 
consequence  of  a  failure  to  ring  the  bell  or  to  sound  the  whistle. 
The  injury  did  not  occur  at  a  road  or  street-crossing,  and  it 
must  be  inferred  that  a  failure  to  ring  the  bell  or  sound  the 
whistle  at  the  street-crossing  did  not  produce  the  injury,  unless 
by  doing  so  it  would  have  prevented  the  animal  from  attempt- 
ing to  cross  the  road  as  it  did.  And,  as  one  of  the  witnesses 
Btated,  no  person  could  tell  what  a  horse  would  have  done  if 
the  bell  had  been  rung  or  the  whistle  had  been  sounded.  We 
think  there  was  a  total  failure  of  evidence  to  prove,  or  evi- 
dence that  even  tended  to  prove,  that  the  injury  was  the  result 
of  the  failure. 

Again,  if  it  could  be  conceded  that  the  company  were 
guilty  of  negligence,  the  defendant  in  error  was  also  blamable 
in  permitting  his  animal  to  run  on  the  track  at  a  place  where 
the  company  were  not  required  to  fence.  Chicago  and  Mis 
sissippi  R.  R.  Co.  v.  Patchin,  16  111.,  198,  where  it  is  laid 
down  as  a  rule,  that  where  a  railroad  company  are  not  bound 
to  fence,  they  are  only  liable  for  gross  neglect  or  wanton 
injury  to  stock.  Here  there  seems  to  be  no  pretense  that  the 
injury  was  wanton,  or  that  the  servants  of  the  road  were 
guilty  of  gross  neglect.  The  engineer  testifies,  that  after  the 
stock  was  discovered,  no  person  on  earth  could  have  prevented 
the  injury,  owing  to  their  nearness  to  the  engine,  and  its  mo- 
mentum at  the  time.  This  case  seems  to  have  been  much 
freer  from  neglect  than  Chicago  and  Mississippi  R.  R.  Co.  v. 
Patchin,  and  yet  the  court  there  held  there  was  no  right  of 
recovery.  The  evidence  in  this  case  does  not  sustain  the  ver- 
dict, and  the  judgment  ef  the   court  below  is  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 
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Ellis  et  al.  v.  Huff. 


Abner  T.  Ellis  et  al.,  Plaintiffs  in  Error,  v.  William 
Huff,  Defendant  in  Error. 

ERROR  TO  LAWRENCE. 

If  an  execution  is  proved  to  have  been  lost,  the  next  best  proof  of  its  having 
existed  is  the  execution  docket. 

Ellis  and  Bowman  brought  ejectment,  claiming  title  in  fee 
simple  for  the  east  half  of  the  north-west  quarter  of  Section 
32,  Township  5  north,  Kange  10  west. 

Defendant  pleaded  not  guilty. 

At  September  term,  1862,  trial  by  jury,  and  verdict  for  the 
defendant. 

Plaintiffs  introduced  in  evidence  a  judgment  in  favor  oi 
William  D.  Gallagher,  against  Samuel  V.  Allison  and  Thomas 
IT.  Mills,  for  $229.37,  and  costs  of  suit,  rendered  on  the  30th 
day  of  October,  1840. 

Edward  Thorn,  Jr.,  testified,  that  he  was  deputy  clerk  of 
said  court,  that  he  had  examined  thoroughly  in  the  place  in. 
said  office  where  the  execution  ~No.  1353,  issued  on  said  judg- 
ment, should  be,  if  in  the  office.  That  the  executions  returned 
are  kept  in  boxes  and  packages  of  one  hundred  each.  The 
execution  1353  belongs  to  the  package  running  from  1300  to 
1399;  that  he  did  not  find  it  in  said  package;  that  he  also 
examined  several  packages  preceding  1300  and  succeeding 
1399,  and  failed  to  find  it;  that  the  book  offered  in  evidence 
was  the  execution  docket. 

Silas  J.  Stiles,  testified,  that  he  was  clerk  of  the  said  court,, 
and  that  he  had  made  thorough  search  in  the  office  for  the 
execution  purporting  to  have  issued  on  said  judgment  afore- 
said, and  numbered  on  execution  docket  1353,  and  had  no' 
hesitation  in  saying  that  it  was  not  in  the  office.  He  also  tes- 
tified that  the  entry  in  said  docket  on  a  piece  of  paper  pasted 
to  the  page  of  said  book,  is  the  manner  in  which  the  entries  of 
the  returns  of  executions  are  sometimes  made,  for  the  reason 
that  the  space  allotted  on  the  docket  for  the  return  is  not  suffi- 
ciently large. 

29— 29th  III. 
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E.  Z.  Ryan  testified,  that  he  was  clerk  of  said  court  at  the 
time  said  execution  1353  was  issued,  and  continued  clerk  until 
the  summer  or  autumn  of  1848.  That  the  entry  on  the  docket 
of  the  issuing  of  said  execution  1353  was  in  the  handwriting 
of  J.  Morris,  who  was  then  deputy  clerk.  That  the  entry  oi 
what  purports  to  be  the  sheriff's  return,  is  in  the  handwriting 
of  F.  A.  Thomas,  who  succeeded  the  witness  Ryan  in  said 
office  in  1848,  and  remained  in  said  office  till  1850,  when  he 
died,  and  was  succeeded  by  J.  Young,  who  is  also  dead. 

Samuel  Thorn  testified,  that  he  was  sheriff  in  1847  and 
1848,  and  that  Jacob  Young  was  his  deputy,  and  now  dead. 
That  he,  witness,  knows  nothing  of  said  execution  1353,  or 
whether  it  was  ever  returned  or  not. 

The  plaintiff  then  offered  to  introduce  in  evidence  the  en- 
tries in  said  execution  docket. 

To  the  introduction  of  which,  defendant  objected.  Objec- 
tion sustained,  and  plaintiffs  excepted.  Plaintiffs  also  offered 
in  evidence  a  deed  from  the  sheriff  to  Abner  Ellis  for  the  east 
half  of  the  north-west  quarter  of  Section  32,  Township  5 
north,  Range  10  west,  and  deed  from  Ellis  to  Bowman  for 
undivided  half  of  said  land,  dated  May,  1856.  Objected  to, 
and  objection  sustained  by  the  court. 

The  plaintiff  then  introduced  execution  issued  on  judgment 
of  Gallagher  v.  Allison  and  Mills,  dated  14th  December, 
1840. 

There  was  a  judgment  for  the  defendant. 

The  following  errors  were  assigned: 

Court  erred  in  excluding  from  the  jury  the  entries  on  the 
execution  docket  of  the  issuing  of  the  executions  Nos.  1352  and 
1353,  and  the  returns  on  the  same. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

J.  G.  Bowman,  for  Plaintiffs  in  Error. 

If  a  record  is  lost,  after  proof  of  the  loss  its  contents  may 
be  proved  like  any  other  document  by  any  secondary  evi- 
dence, when  the  case,  from  its  nature,  does  not  disclose  the 
existence  of  other  and  better  evidence.  1  Greenl.  Ev.  509. 
Where  an  execution  is  lost,  the  execution  docket  kept  by  the 
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clerk,  and  the  entries  therein  of  the  date  and  amount  of  the 
execution,  are  admissible,  in  evidence  of  the  facts  therein 
stated.     Dunla/p  v.  Berry,  4  Scam.,  330. 

Cooke's  111.  Stat.,  p.  267,  sec.  45,  requires  the  clerk  to  keep 
a  book  in  which  he  shall  enter  the  return  of  the  sheriff  or  cor- 
oner of  all  executions,  and,  of  course,  when  the  original  is 
lost,  the  record  of  the  return  is  the  next  best  evidence. 

J.  Baker  and  A.  Kitchell,  for  Defendant  in  Error. 

Breese,  J.  It  is  a  familiar  principle,  that  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible,  must  be  pro- 
duced, if  in  the  power  of  the  party  seeking  to  use  it.  Another 
equally  familiar  rule  is,  that  where  the  highest  evidence  can- 
not be  had,  then  resort  can  be  had  to  the  next  highest  or 
secondary  evidence.  The  proof  was  ample,  of  diligent  and 
repeated  searches,  and  in  the  proper  places,  for  this  execution 
No.  1353,  and  by  the  proper  persons,  and  a  failure  to  find  it. 
The  production  of  the  execution  would  have  been  the  highest 
and  best  evidence.  Failing  in  that,  the  next  best  proof  is  the 
execution  docket.  The  law  requires  the  clerk  to  enter  in  a 
book,  to  be  kept  by  him  for  this  purpose,  the  return  of  the 
sheriff  or  coroner  of  all  executions,  within  thirty  days  after 
the  same  shall  be  returned,  etc.  (Scates'  Gomp.,  267,  chap.  83, 
sec.  45.)  Having  shown  the  judgment,  this  entry  of  the 
return  of  the  execution,  in  the  absence  of  the  writ  itself  by 
reason  of  its  loss,  was  the  best  kind  of  secondary  evidence, 
and  should  have  been  admitted.  Whether  the  plaintiff  could 
or  not  make  out  a  title  under  it  was  a  matter  for  after  consid- 
eration. He  had  a  right  to  the  evidence  furnished  by  this 
docket,  and  the  court  erred  in  rejecting  it.  The  judgment 
must  be  reversed,  and  the  cause  remanded.  No  judgment 
was  shown  on  which  execution  No.  1352  was  issued,  and  con- 
sequently as  to  that,  the  evidence  was  properly  rejected. 

Judgment  reversed. 
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John    H.  Cummins,    Plaintiff  in  Error,  v.   John  D. 
Cummins,  Defendant  in  Error. 

ERROR  TO  SALINE. 

Where  a  testator  appointed  a  person,  permanently  residing  in  another  State, 
•  guardian  for  his  children,  it  will  be  inferred  that  he  expected  the  guardian 
would  remove  the  children  to  that  State.  And  the  expense  of  removing 
the  children  will  be  a  proper  charge  against  the  estate. 

Although  it  is  generally  necessary  that  an  order  should  be  obtained  from 
the  probate  court,  before  expenditures  should  be  made  for  wards,  yet  the 
rule  may  be  deviated  from,  under  extraordinary  circumstances. 

The  facts  of  this  case  are  as  follows :  Thomas  D.  Cummins, 
father  of  plaintiff  in  error,  died  in  October,  1834,  leaving 
complainant  and  two  sisters,  his  children.  By  his  will  "he 
appointed  H.  Hargrave  his  executor;  directed  his  personal 
and  real  estate  to  be  sold  by  the  executor,  and  the  proceeds, 
after  paying  debts  and  a  specific  legacy,  to  be  paid  to  John 
Siddell,  who  was  directed  to  pay  it  to  John  D.  Cummins,  the 
defendant,  for  the  use  of  plaintiff  and  his  two  sisters,  when 
they  became  of  age.  Hargrave  made  a  settlement  in  the  pro- 
bate court,  showing  $675  in  his  hands,  but  is  not  shown  to 
have  paid  over  anything  to  Siddell.  In  1840  a  suit  was 
brought  against  him  in  Siddell's  name,  and  a  judgment  recov- 
ered for  $418.  Land  wras  afterwards  bid  off  on  this  judgment 
for  $427,  in  the  name  of  Henry  Eddy,  the  attorney;  and  in 
November,  1843,  the  certificate  of  purchase  was  assigned  by 
Eddy  to  defendant,  and  he  took  a  deed  to  the  land.  This  is 
all  that  is  shown  to  have  come  to  defendant's  hands. 

On  his  death-bed  Thomas  D.  Cummins  requested  his  exe- 
cutor to  write  to  defendant,  who  then  lived  in  Indiana,  to  come 
and  get  the  children.  Defendant  came  early  in  November,  1834, 
— took  the  children,  (then  aged  about  two  and  a  half,  five  and 
a  half,  and  eight  years  respectively),  home  with  him — bought 
clothing  for  them  before  removing  them  to  Indiana — kept 
them  all  for  several  months,  and  plaintiff  over  three  years — ■ 
paid  in  attorney's  fees  and  costs  of  court,  over  $55,  before  he 
could  obtain  the  certificate  of  purchase.     Not  a  cent  came  to 
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liis  bands  for  over  nine  years  from  the  time  lie  took  the  chil- 
dren. Plaintiff  filed  a  bill  to  compel  defendant  to  account. 
Defendant  admits  assets  to  the  value  of  land,  $427,  and  sets 
up  as  a  defense  the  amount  paid  out  for  said  children.  The 
Circuit  Court  decreed  that  defendant  should  pay  the  further 
sum  of  $82,  and  from  that  decree  complainant  appeals  to  this 
court,  insisting  that  defendant  is  not  entitled  to  any  deduction 
for  amounts  paid  out  by  him. 

J.  M.  Warren,  for  Plaintiff  in  Error. 

Courts  of  equity  exercise  a  strict  supervision  over  the  ex 
penditures  of  guardians,  requiring  the  application  of  the 
income  of  the  estate  to  the  support  and  education  of  the 
wards,  to  be  satisfactorily  shown,  so  far  as  needed  for  that  pur- 
pose, and  the  surplus,  if  any,  to  be  kept  productive.  They 
seldom  sanction  the  use  of  the  principal  even  for  these  pur- 
poses, unless  a  very  clear  case  of  necessity  is  made  out  for  so 
doing.  2  Fonbl.  Eq.,473;  Davis,  Adrn'r,  v.  Harfaiess  et  al., 
1  Gilm.,  177;  Davis  et  al.  v.  Roberts,  1  S.  &  M.,  553. 

Much  stricter  is  the  rule  when  the  guardian  breaks  in  upon 
the  principal,  without  first  obtaining  an  order  of  a  proper  court 
authorizing  him  to  do  so.  1  Gilm.,  177;  Cummins  v.  Cum- 
mins, 15  111.,  24. 

S.  S.  Marshall,  and  E.  Beecher,  for  Defendant  in  Error. 

Two  questions  arise  on  this  record: 

Had  the  guardian  (complainant  treats  defendant  as  a  testa- 
mentary guardian)  any  right  to  apply  the  principal  of  his 
ward's  estate  to  their  support? 

If  he  had  such  right,  could  he  do  so  without  first  obtaining 
an  order  of  court,  authorizing  him  so  to  apply  it? 

Upon  the  first  question  we  imagine  there  can  be  no  dispute. 
The  books  are  full  of  cases  where  such  allowances  have  been 
made.  It  is  true,  it  is  not  done  unless  the  estate  is  small,  and 
the  interent  insufficient  for  the  support  and  education  of  the 
ward.  Lord  Thurlow  once  expressed  an  opinion  against  such 
allowances,  (Walker  v.   Wetherell,  6  Yesey,  Jun.,  473);  but 
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that  decision  has  been  since  expressly  and  repeatedly  over- 
ruled, and  it  is  said  he  afterwards  changed  his  opinion.  The 
case  of  Harvey  v.  Harvey,  2  Peere  Williams,  21,  and  Ex  parte 
Green,  1  Jacob  and  Walker,  253,  directly  sustain  us,  and  also 
the  cases  to  which  we  shall  hereafter  refer  in  support  of  the 
second  proposition. 

•  It  has  been  supposed  our  statute  prohibits  the  use  of  the 
principal  of  an  estate.  The  only  limitation  is,  that  the  rents 
and  profits  arising  from  the  ward's  real  estate  shall  be  first  used, 
and,  next,  the  interest  on  money.  There  is  no  other  prohibi- 
tion against  using  any  part  of  a  wTard's  estate  for  his  main- 
tenance or  education.     Cooke's  Stat.,  p.  551,  sec.  9. 

But  the  statute  expressly  provides  that  a  guardian,  having 
"faithfully  applied  all  the  personal  estate,"  may  sell  the  real 
estate  "for  the  support  and  education  of  the  ward."  Cooke's 
Stat.,  p.  552,  sec  10. 

We  speak  with  equal  confidence  in  favor  of  our  second 
proposition.  A  reference  to  the  authorities  will  satisfy  the 
court  of  this  fact.  Matter  of  Bostwick,  4  Johns.  Oh.  E.,  100; 
Barlow  v.  Grant,  1  Vernon,  254;  Clark  v.  Montgomery,  23 
Barbour  S.  C.  K.,  472;  Wilkes  v.  Rogers,  6  Johns.,  594; 
Harring  v.  Coles,  2  Bradford,  353;  Maupln  v.Delanetfs  De- 
visees, 5  Dana,  589;  Greenwell  v.  Greenwell,  5  Yesey,  Jun., 
198  and  notes. 

And  in  this  court  the  same  is  recognized  as  a  rule  in  Davis, 
Adryi'r,  v.  Harkness  et  at.,  1  Gilm.,  179. 

We  admit,  in  its  fullest  extent,  the  doctrine  that  the  con- 
duct of  the  guardian  ought  to  be  watched  by  the  courts,  and 
that  the  ward's  estate  ought  not  to  be  broken  in  upon,  except 
in  case  of  urgent  necessity;  or  in  the  words  of  Judge  Caton, 
in  Davis  v.  Harkness,  1  Gilm.,  177,  "When  a  strong  necessity 
for  the  expenditure  is  shown,  and  a  satisfactory  reason  given 
why  a  previous  order  was  not  obtained." 

One  other  question  remains  to  be  disposed  of — that  is,  has 
the  guardian  paid  out  as  much  or  more  than  came  to  his 
hands? 

In  arriving  at  the  amount  expended,  it  is  shown  that  he 
paid  the  widow  (step-mother  of  plaintiff)  $100,  to  induce  her 
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to  relinquish  her  claim  to  the  lands.  Witnesses  swear  that 
was  an  act  highly  beneficial  to  the  estate;  and  if  so,  and  it 
was  done  in  good  faith,  he  is  entitled  to  an  allowance  for  it. 
Eagle  v.  EmmeU,  4  Bradford,  125. 

We  can  hardly  imagine  that  objection  will  be  taken  to  the 
guardian  removing  the  children  to  Indiana,  and  charging  for 
the  expense.  It  was  the  last  wish  of  a  dying  father;  and 
although  not  evidenced  by  writing,  will  be  regarded,  by  courts. 
Foster  v.  Mott,  3  Bradford,  409. 

Caton,  C.  J.  When  the  testator  appointed  the  defendant 
guardian  to  his  children,  knowing  that  he  resided  permanent- 
ly in  Indiana,  it  may  well  be  inferred  that  he  expected  that 
his  brother  would  remove  the  children  there.  Without  that, 
he  could  not  expect  that  the  guardian  could  take  proper  care 
of  the  wards.  The  expense  of  removing  the  children  to  Indi- 
ana, was  a  proper  charge  against  the  estate  of  the  wards.  The 
principal  objection  to  the  allowance  for  the  expenditures  for 
the  maintenance  of  these  wards  is,  that  no  previous  order  was 
obtained  from  the  court  of  probate  for  such  expenditures. 
Ordinarily,  this  should  no  doubt  be  deemed  almost  indispen- 
sable, and  courts  can  hardly  be  too  vigilant  in  scrutinizing  the 
accounts  of  guardians  for  expenditures  made  without  such 
order.  But  this  ease  presents  peculiar  features.  During  the 
time  of  most  if  not  all  of  these  expenditures,  the  guardian  had 
none  of  the  wards5  estate  in  his  hands,  nor  indeed  was  there 
any  strong  probability  that  he  would  ever  succeed  in  recover 
ing  anything  for  them.  Nor  did  he  finally  succeed  in  doing  so, 
till  he  had  made  considerable  cash  advances  for  that  purpose. 
So  long  as  he  had  no  estate  in  his  hands,  out  of  which  the 
court  could  order  him  to  make  expenditures  for  the  wards, 
and  no  means  from  which  he  could  raise  funds  for  their  use, 
it  could  hardly  be  expected  that  he  should  go  to  the  expense 
of  procuring  an  order  from  the  court,  directing  him  to  expend 
his  own  money  for  their  good.  When  we  review  the  conduct 
of  this  guardian,  in  reference  to  his  wards,  as  disclosed  to  us 
by  the  evidence,  we  find  nothing  to  censure  or  disapprove. 
Whatever  error  there  is  in  this  decree,  is  in  favor  of  the  com- 
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plainant.  We  do  not  think  the  testimony  warranted  the  de- 
cree, which  was  rendered  against  the  defendant.  At  least,  the 
complainant  has  no  just  ground  of  complaint,  and  the  decree 
must  be  affirmed. 

Decree  affirmed. 


Richard  Wilborn,  Plaintiff  in  Error,  v.  John  Odell, 
Defendant  in  Error. 

ERROR  TO  FRANKLIN. 

In  an  action  of  slander,  so  many  of  the  words  complained  of  must  be  proved, 
a^  will  establish  the  slander.  Other  words  of  similar  import,  or  equiva- 
lent words,  if  proven,  will  not  sustain  the  action. 

More  words  may  be  proved,  provided  they  do  not  change  the  meaning. 

A  difference  in  the  tense  of  the  word  proved,  and  that  alleged,  will  defeat  a 
recovery — as  the  use  of  "has,"  for  "had." 

Evidence  not  pertinent  to  the  issue,  may  be  rejected,  upon  request,  at  any 
stage  of  the  trial. 

It  is  entirely  discretionary  with  the  Circuit  Court,  whether  it  will  or  not  ad. 
mit  additional  proof,  after  a  party  has  once  closed  his  case. 

A  jury  may  return  an  oral  verdict,  in  an  action  of  slander. 

This  was  an  action  of  trespass  on  the  case  for  slander,  com- 
menced at  the  April  term,  1861,  of  the  Franklin  Circuit 
Court,  by  Richard  Wilborn,  who  was  plaintiff  in  the  court 
below,  as  well  as  in  this  court,  against  John  Odell,  defendant 
in  this  court. 

The  declaration  contains  two  counts.  The  first  count  con- 
tains the  following  words:  "Dick  "Wilborn  (meaning  the  said 
plaintiff)  has  been  stealing  my  (meaning  the  said  defendant's) 
corn.  Wilborn  (meaning  the  said  plaintiff)  stole  my  corn 
while  I  was  gone  to  Shawneetown ;  my  wife  (meaning  defend- 
ant's wife)  saw  him  (meaning  the  plaintiif )  steal  my  corn ; 
my  wife  (meaning  defendant's  wife)  saw  him  (meaning  plain- 
tiff)  go  into  the  crib  with  a  sack  and  steal  the  corn." 

The  following  words,  charged  to  have  been  spoken  in  the 
hearing  of  William  Rains,  are  contained  in  the  second  count: 
"Dick  Wilborn  (meaning  the  plaintiff)  has  been  stealing  my 
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corn  (meaning  defendant's  corn)  while  I  (meaning  defendant) 
was  gone  to  Shawneetown,  and  if  I  (meaning  defendant)  was 
yon,  (meaning  said  William  Rains),  I  (meaning  defendant) 
would  make  my  gal  quit  him." 

To  this  declaration  the  defendant  filed  a  plea  of  not  guilty. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff,  to 
prove  the  issues  on  his  behalf,  introduced  a  witness,  who  tes- 
tified— "I  had  a  conversation  with  the  defendant;  don't 
know  that  I  can  recollect  the  precise  words;  he  said  Dick 
Wilborn  had  been  stealing  his  corn.  In  the  conversation, 
defendant  said  Dick  Wilborn  had  been  stealing  his  corn. 
Defendant  also  said,  Dick  Wilborn  had  stole  his  corn  while 
he  was  gone  to  Shawneetown." 

The  defendant  then  moved  to  exclude  all  the  foregoing  evi- 
dence from  the  jury,  and  the  court  accordingly  excluded  the 
evidence  from  the  consideration  of  the  jury,  to  which  ruling 
of  the  court  the  plaintiff  excepted.  The  plaintiff's  counsel 
then  asked  to  be  allowed  to  introduce  further  testimony  be- 
fore the  jury,  which  motion  was  denied  by  the  court;  to  which 
ruling  of  the  court  the  plaintiff  excepted.  The  jury  then  de- 
livered the  following  verdict  verbally,  without  retiring  from 
the  bar:  "We,  the  jury,  find  the  defendant  not  guilty  ;  "  and 
the  plaintiff,  thereupon,  entered  his  motions  for  a  new  trial 
and  in  arrest  of  judgment,  for  the  following  reasons  : 

Because  the  verdict  was  contrary  to  law. 

Because  it  was  contrary  to  evidence. 

Because  the  court  erred  in  excluding  plaintiff's  evidence 
from  the  jury. 

Because  the  court  erred  in  denying  plaintiff's  motion  to  in- 
troduce additional  testimony;  but  the  motions  for  a  new  trial 
and  in  arrest  of  judgment,  were  overruled  by  the  court,  and 
the  plaintiff's  counsel  excepted. 

There  are  various  errors  assigned  upon  the  record,  but  the 
main  points  relied  upon,  and  insisted  on  by  the  plaintiff  as 
erroneous,  are  first,  excluding  the  plaintiff's  evidence  from  the 
jury,  instead  of  allowing  the  jury  to  pass  upon  it,  with  in- 
structions from  the  court  as  to  the  law. 

The  plaintiff  contends,  the  judgment   ought   to  have  been 
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arrested  because  it  appears  tlie  verdict  of  the  jury  was  nut 
committed  to  writing  by  them,  but  was  rendered  verbally  in 
open  court,  without  retiring  from  the  bar.  The  plaintiff  also 
insists,  that  the  court  erred  in  excluding  his  evidence  from 
the  jury,  and  refusing  to  allow  him  to  introduce  testimony. 

P.  S.  Nelson  and  E.  V.  Pierce,  for  Plaintiff  in  Error. 

The  plaintiff  in  error  relies  upon  the  following  authorities: 
Mellick  v.  De  Seelhoust,  Breese,  171;  12  111.,  195;  Breese,  231. 

W.  J.  Allen  and  G.  W.  Wall,  for  Defendant  in  Error. 

The  court  properly  excluded  the  evidence,  as  it  was  all 
irrelevant,  and  wholly  failed  to  sustain  the  allegations  of  the 
declaration.  Sconford  v.  Geddis,  15  111.,  228;  Norton  v.  Gor- 
don, 16  111.,  38. 

After  plaintiff  had  rested  his  case,  it  was  discretionary  with 
the  court  to  allow  or  refuse  further  evidence — decision  is  not 
assignable  for  error.  Bloomer  v.  Goodner,  Breese,  63;  Welch 
v.  People,  IT  III,  339. 

It  is  sufficient  for  the  jury  to  pronounce  their  verdict  in 
open  court,  without  committing  it  to  writing.  Scates'  Stat., 
p.  260,  sec.  21. 

Walker,  J.  There  seems  to  be  no  rule  better  settled,  than 
that  to  authorize  a  recovery  in  slander,  the  plaintiff  must 
prove  the  words  alleged,  or  such  of  them  as  will  establish  the 
slander  charged.  Other  words,  of  like  import  and  meaning, 
will  not  suffice.  Nor  is  it  sufficient  that  equivalent  words  or 
expressions  are  proved.  But  the  rule  does  not  require  that 
all  the  words  shall  be  proved,  so  that  the  slander  is  established 
by  such  as  are  laid.  Nor  will  it  be  material  that  more  words 
are  proved  than  those  laid  in  the  declaration,  if  the  additional 
words  do  not  change  the  meaning,  or  do  away  with  the 
charge.  Sanford  v.  Geddis,  15  111.,  228;  Norton  v.  Gordon, 
16  111.,  38.  In  the  former  of  these  cases  it  was  held,  that  a 
difference  in  the  tense  of  the  verb  laid,  and  that  proved,  con- 
stituted such  a  variance  as  to  defeat  a  recovery.     That  case  is 
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conclusive  of  tliis,  as  the  same  variance  exists  in  this  as  did 
in  that  case.  In  the  declaration  it  is  alleged  that  the  defend- 
ant "  has  been  stealing  my  corn,"  whilst  the  evidence  was, 
that  lie  said  defendant  "had  been  stealing  my  corn."  This  is 
clearly  within  the  rule,  and  was  not  sufficient  to  sustain  the 
charge  as  laid. 

Notwithstanding  we  may  doubt  the  propriety  of  the  adop- 
tion of  the  rule,  and  whilst  we  might,  if  the  question  was 
open,  be  inclined  to  establish  a  different  one,  yet  the  law  has 
been  too  long  and  uniformly  settled,  to  be  now  disturbed. 
Its  adoption  was  no  doubt  introduced,  because  the  action  of 
slander  has  not  been  regarded  with  any  great  favor  by  the 
courts.  And  whilst  it  renders  a  recovery  exceedingly  difficult 
in  many  instances,  and  no  doubt  prevents  a  recovery  in  many 
meritorious  cases,  yet  owing  to  the  fact  that  the  rule  is  un- 
questioned law,  we  are  unable  to  alter  or  modify  it,  but  must 
apply  it  as  it  is  found. 

It  is  urged,  that  the  court  erred  in  excluding  the  evidence 
from  the  consideration  of  the  jury.  It  is  of  every  day's  prac- 
tice, to  reject  improper  evidence,  and  to  exclude  such  evidence 
when  it  has  been  improperly  admitted.  It  is  proper  where 
irrelevant  evidence  has  gone  to  the  jury,  that  the  court  should, 
upon  the  application  of  the  opposite  party,  exclude  it  from 
their  consideration.  Evidence  not  pertinent  to  the  issue 
should,  at  any  stage  of  the  trial,  upon  request,  be  excluded. 
It  is  altogether  different  where  the  evidence  is  pertinent,  and 
tends,  however  slightly,  to  prove  the  issue.  Then  it  is  for 
the  consideration  of  the  jury,  and  the  court  is  powerless  to  in- 
terfere. 

It  is  urged  as  a  ground  of  error,  that  the  court  refused,  after 
excluding  the  evidence,  to  permit  the  plaintiff  to  introduce 
further  proof.  After  the  party  has  closed  his  evidence,  it  is 
altogether  a  matter  of  discretion,  whether  the  court  will  per- 
mit him  to  give  further  testimony.  We  have  no  power  to  re- 
view the  exercise  of  such  a  discretion.  There  is  no  force  in 
this  objection. 

It  is  lastly  urged,  that  there  was  error  in  receiving  an 
oral   verdict    from    the  jury.      Such  a  practice  is  expressly 
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authorized  by  the  24th  section  of  the  chapter  entitled,  Civil 
Procedure.  (Scates'  Comp.,  260.)  There  is  no  force  in  this 
objection. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Martin    M.   Doyle,  Plaintiff  in    Error,  v    George 
Jessup,  Defendant  in  Error. 

ERROR  TO  WABASH. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  some  proof  of  ser- 
vice by  the  latter,  or  the  right  to  service  from  her,  is  required;  but  service 
however  trivia],  will  sustain  a  verdict. 

In  an  action  on  the  case  for  seduction,  where  a  claim  is  made  for  expenses 
in  curing  the  seduced,  if  there  is  a  general  verdict,  the  presumption  will 
be  that  the  jury  allowed  nothing  on  such  claim,  if  there  was  no  proof  to 
sustain  it. 

If  the  seduced  is  examined  as  a  witness,  it  is  not  proper  to  ask  of  her, 
whether,  about  the  time  the  child  was  begotten,  she  had  not  intercourse 
with  other  men. 

A  verdict  for  eight  hundred  dollars,  in  an  action  of  seduction,  is  not  exces- 
sive. 

This  was  an  action  of  trespass,  per  quod  servitium  amisit, 
brought  by  the  defendant  against  the  plaintiff,  for  the  seduc- 
tion of  his  daughter.  Declaration  in  the  usual  form.  Plea, 
not  guilty.  The  venue  was  changed  to  Wabash  county,  and 
at  the  September  term,  1S60,  of  said  court,  the  cause  was 
tried  before  Beeohee,  Judge,  and  a  jury  who  returned  a 
verdict  for  the  defendant  in  error,  of  $S00.  At  the  same 
term,  motions  for  a  new  trial  and  in  arrest  of  judgment  were 
entered  and  overruled,  and  judgment  rendered  on  verdict. 
Exceptions  were  taken  at  the  time  to  the  judgment  of  the 
court,  and  bill  of  exceptions  signed,  sealed,  and  made  part  of 
the  record. 

Jemima  Jessup,  the  daughter  seduced,  was  examined  as  a 
witness. 

Counsel  for  defendant  in  court  below  asked  witness  if  she 
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did  not  have  connection  with  others  about  the  time  she  had  it 
with  plaintiff  in  error,  Doyle.  Plaintiff  in  the  court  below 
objected,  and  the  court  sustained  the  objection,  and  the  ques- 
tion was  not  answered.  Exception  was  taken  to  the  ruling  of 
court. 

P.  S.  Kelson,  for  Plaintiff  in  Error. 

Cited,  1  Camp.,  460;  5  Saund.  PL  and  Ev.,  785;  3  Esp.  R., 
116;  1  Starkie,  287. 

E.  and  A.  Beecher,  for  Defendant  in  Error. 

In  support  of  the  first  assignment  of  error,  the  plaintiff  in 
error  (defendant  below,)  cites  Bamfield  v.  Massey,  1  Camp., 
460.  In  that  case,  the  plaintiff  sought  to  introduce  evidence 
of  his  daughter's  character,  which  was  refused.  That  has 
no  analogy  to  this  case. 

King  v.  Francis,  3  Esp.  P.,  116,  was  a  similar  case,  and  de- 
cided in  the  same  way,  and  is  equally  inapplicable  to  the 
present  case. 

In  2  Saunders  on  PL  and  Ev.,  p.  858,  it  is  expressly  said, 
that  "the  daughter  cannot  be  cross-examined  as  to  illicit  in- 
tercourse with  other  men."  And  this  is  one  of  the  authori- 
ties cited  by  plaintiff  in  support  of  this  assignment  of  error. 
Such,  too,  is  the  decision  in  Dodd  v.  JVorris,  3  Camp.,  518, 
and  in  2  Greenl.  Ev.,  sec.  577.  2  Starkie  on  Ev.,  990;  Wal- 
lace v.  Clark,  2  Tenn.  P.,  93;  3  Stephens' Nisi  Prius,  2355. 

The  case  of  Vaughn  v.  Perrine,  Pennington  P.,  234,  is 
directly  in  point,  and  discusses  the  question  fully;  and  there 
the  witness  was  not  allowed  to  be  asked  whether  she  had  had 
intercourse  with  other  men. 

The  second  assignment  of  error  refers  to  evidence  of  ad- 
missions of  defendant  below,  made,  as  it  is  insisted,  pending  a 
compromise.  In  this  certainly  no  rule  of  law  was  violated. 
It  is  only  admissions  that  are  made  for  the  purpose  of  effect- 
ing a  compromise  that  are  excluded.  Admissions  of  facts 
made  even  pending  such  compromise,  are  competent  evidence. 
In  support  of  these  propositions,we  refer  with  perfect  confidence 
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to  the  following  authorities:  Marsh  v.  Gold,  2  Pick.,  284; 
Gerrish  v.  Sweetser,  4  Pick,  373;  Sanborn  v.  Neilson,  4  N". 
H.,  501;  Hyde  v.  Stone,  1  Wend.,  354;  Hartford  Bridge 
Co.  v.  Granger,  4  Conn.,  142;  Fuller  v.  Hampton,  5  Conn., 
426;  Hamblett  v.  Hamblett,  6  K  II.,  342;  Delogny  v.  7^- 
fow7,  2  Martin's  (Law)  R.,  175;  IP«^C£  v.  Small  et  at.,  22 
Eng.  Com.  Law,  355;  Arthur  et  al  v.  James  et  al.,  28  Penn. 
State  R.,  236;  Garner  et  al.  v.  Myrick  et  al.,  30  Miss.,  448; 
Gates  v.  Kellogg,  9  Ind.,  (Tanner)  506;  Wilt  v.  Bird,  7 
Blackf.,  258;  Harrington  v.  Inhabitants  of  Lincoln,  4  Gray 
(Mass.)  563;  Travis  v.  Barger,  24  Barb.,  614;  1  Greenl.  Ev., 
sec.  192;  2  Starkie  on  Ev.,  27. 

Caton,  C.  J.  This  was  an  action  on  the  case  by  the  father, 
for  the  seduction  of  his  daughter.  Technically,  the  ground  of 
recovery  is  the  loss  of  the  services  of  the  daughter,  and  the 
rule  of  the  books  seems  to  be,  that  the  father  must  prove  some 
service,  in  order  to  entitle  him  to  maintain  the  action.  This 
is  nominally  the  ground  on  which  the  plaintiff's  right  of 
action  rests,  wThile,  practically,  the  right  to  recover  rests  on 
far  higher  grounds — that  is,  the  relation  of  parent  and  child, 
or  guardian  and  ward,  or  husband  and  wife,  as  well  as  that  of 
master  and  servant;  and  it  seems  almost  beneath  the  dignity 
of  the  law  to  resort  to  a  sort  of  subterfuge,  to  give  the  father 
a  right  of  action  which  is  widely  different  from  that  for  which 
he  is  really  allowed  to  recover  damages.  But  the  law  may 
still  require  proof  of  service,  or  at  least  the  right  to  service, 
when  the  child  is  a  minor;  but  this,  as  well  as  any  other  fact, 
may  be  proved  by  circumstances  sufficient  in  themselves  to 
satisfy  the  jury  that  the  party  seduced  did  actually  render 
service  to  the  plaintiff,  and  the  most  trivial  service  has  always 
been  held  sufficient.  But  here  the  proof  is  abundant  to  satisfy 
any  rule  of  law  which  has  ever  been  recognized  in  such  a 
case.  The  plaintiff's  daughter,  for  wThose  seduction  the  action 
was  brought,  was  a  minor,  and  lived  with  her  father,  and  actu- 
ally performed  service  for  him,  and  was  seduced  by  the  de- 
fendant upon  the  plaintiff's  premises.  This,  by  the  strictest 
requirement  of  the  law,  entitles  the  plaintiff  to  maintain  the 
action. 
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In  his  declaration,  the  plaintiff  claims  as  well  for  expenses 
and  nursing  in  curing  his  daughter,  as  for  the  loss  of  services. 
It  is  now  ohjected,  that  there  was  no  proof  that  the  plaintiff 
paid  anything,  or  was  at  any  expense  in  curing  her.  If  this 
be  so, — if,  from  the  proof,  the  plaintiff  was  entitled  to  recover 
nothing  on  this  account,  the  presumption  is,  that  the  jury 
allowed  nothing  for  it.  The  verdict  is  general.  The  plaintiff 
did  prove  a  cause  of  action  as  stated  in  his  declaration,  for 
which  the  jury  had  a  right  to  award  him  damages  to  the 
amount  of  this  verdict,  or  even  more,  and  the  damages 
assessed  must  be  referred  to  the  cause  of  action  proved.  A 
plaintiff  is  never  required  to  prove  the  full  extent  of  the  claim 
which  he  makes,  so  as  he  does  prove  sufficient  to  maintain  the 
action  and  to  justify  the  verdict. 

Were  it  open  to  controversy,  we  should  be  strongly  inclined 
to  hold  that  the  question  should  have  been  allowed  to  be  put 
to  the  witness,  whether  she  had  not  had  intercourse  with  other 
men,  about  the  time  when  this  child  was  begotten.  But  the 
law  is  too  well  settled  by  adjudged  cases,  both  in  this  country 
and  in  England,  that  such  an  inquiry  shall  not  even  be  allowed 
to  be  made  of  the  witness,  to  permit  us  to  disturb  it,  and  we 
are  not  prepared  to  say  that  this  rule  has  not  been  established 
upon  substantial  reasons. 

We  have  no  inclination  to  disturb  this  verdict  because  it  is 
excessive.  On  the  contrary,  we  do  not  think  it  too  high. 
Even  a  much  larger  verdict  would  fall  far  short  of  repairing 
the  damages  which  the  defendant  has  done  to  the  plaintiff*. 
Indeed,  no  pecuniary  compensation  could  repair  it.  What 
judge,   what  juror,  what  man,  worthy  of  the  name   of  man, 


would  be  willing  to  have  a  daughter  debauched  for  eight  hun- 
dred dollars,  or  for  any  other  sum  of  money?  If  this  defend- 
ant now  thinks  the  amount  of  this  verdict  is  more  than  suffi- 
cient to  repair  the  wrong  which  he  has  done  to  the  plaintiff's 
domestic  circle,  he  will  change  his  mind,  should  he  ever  have 
a  daughter  who  shall  arrive  at  the  age  of  puberty,  and  will 
despise  himself  for  ever  having  thought  otherwise. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Jonathan  Sharp,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR  TO  CLINTON. 

On  a  trial  for  an  assault  with  intent  to  inflict  a  bodily    injury,  previous 
threats  of  the  prisoner  are  admissible  in  proof. 

Sharp  was  indicted  in  the  Clinton  Circuit  Court,  for  com- 
mitting an  assault  upon  Thomas  J.  Locey,  with  intent  to 
inflict  upon  him  a  serious  bodily  injury,  and  was  found  guilty 
under  the  indictment. 

It  was  proven  on  the  trial  that  Sharp  had  threatened,  some- 
time previous  to  the  assault,  that  if  he  ever  got  into  a  diffi- 
culty  with  the  Loceys,  he  would  hurt  some  of  them.  Objec- 
tion was  made  to  the  introduction  of  this  testimony,  but  it 
was  allowed  to  go  to  the  jury. 

W.  Stoker,  for  Plaintiff  in  Error. 

G.  W.  Wall,  for  The  People. 

Caton,  C.  J.  There  is  no  doubt  that  the  court  decided 
correctly  in  admitting  the  testimony  of  the  previous  threats 
made  by  the  prisoner.  It  was  for  the  jury  to  determine  how 
much  weight  should  be  given  them. 

The  other  question  is,  did  the  court  err  in  refusing  to  grant 
a  new  trial  upon  the  evidence?  The  evidence  is  very  clear 
that  the  prisoner  stabbed  the  prosecutor  several  times  witli  a 
knife,  but  there  is  much  to  show  that  he  did  it  while  acting 
on  the  defensive.  Before  the  wounds  were  inflicted,  and 
during  the  tight  between  the  prisoner  and  Thomas  J.  Locey, 
the  former  retreated  a  considerable  distance,  and  warned  the 
latter  to  desist,  which  he  refused  to  do,  but  struck  at  the  pris- 
oner as  fast  as  he  could,  and  followed  him  up  for  this  purpose, 
according  to  his  own  testimony,  and  then  it  was  that  the  pris- 
oner used  the  knife  and  inflicted  several  very  dangerous 
wounds.  This  evidence  might  have  justified  the  jury  in  con- 
cluding that   the  wounds   were   inflicted   in    necessary    self- 
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defense.  But  they  undoubtedly  considered  from  the  evidence 
that  he  was  the  original  aggressor,  as  between  those  parties  at 
least,  and  probably  considered  that  he  used  the  knife  beyond 
the  measure  of  necessary  self-defense,  and  hence  they  found 
him  guilty,  and  that  verdict  was  approved  by  the  court  below. 
We  think  the  jury  better  qualified  to  judge  of  this  contro- 
versy upon  the  testimony  given  in  open  court  before  them, 
than  we  are  from  a  mere  record  of  it,  and  must  decline,  as  the 
court  below  did,  to  interfere  with  their  finding,  although  we 
cannot  say  that  we  should  have  been  dissatisfied  with  a  verdict 
of  acquittal. 

The  judgment  must  be  affirmed.         Judgment  affirmed. 


William  Frizell,  Appellant,  v. 

Appellee. 


William  C.  Cole, 


APPEAL  FROM  JACKSON. 

It  is  error  for  the  Circuit  Court  to  instruct  that  evidence  of  admissions 
should  be  received  with  great  care,  caution  and  allowance ;  the  jury  should 
judge  of  the  weight  to  be  given  to  proof  of  this  character;  much  depends 
upon  the  accuracy  of  the  memory  of  the  witness,  and  the  circumstances 
under  which  the  admissions  were  made. 

This  was  an  action'  on  the  case  by  Cole  against  Frizell  for 
verbal  slander.  The  plea  was,  not  guilty.  The  venue  was 
changed  from  Perry  county  to  Jackson.  There  was  a  trial  by 
jury,  and  Cole  recovered  a  judgment  for  five  hundred  dollars 
damages.     Frizell  brought  this  appeal. 

The  words  complained  of  as  slanderous  embraced  a  charge 
for  stealing  a  hog;  there  was  evidence  as  to  the  admissions 
made  by  one  of  the  parties. 

S.  S.  Marshall,  J.  Dougherty,  and  G.  W.  Wall,  for  Ap- 
pellant. 


Yerbal  admissions  when  deliberately  made  and   precisely 
30— 29th  III. 
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identified,  are  often  of  most  satisfactory  nature.      1   Greenl. 
Ev.,  sec.  200;  2  Wils.,  395,  399;  9  Pick.,  507,  508. 

And  whether  the  admissions  in  this  case  were  deliberately 
made  or  precisely  identified  ancj  the  consideration  to  which 
the  evidence  was  entitled,  was  a  question  for  the  jury  and  not 
the  court — and  the  court  erred  in  taking  the  consideration  of 
the  evidence  from  the  jury.  Eames  v.  Bloekhart,  12  111.,  195; 
Sullivan  v.  Fades,  3  Dana,  67;  Speed  v.  Herron,  4  Mo.,  356; 
Anderson  v.  State,  2  Kelly,  379;  Steel  v.  Gloss,  1  Kelly,  486, 
487;  Tufts  v.  Seabury,  11  Pick.,  142;  Morton  v.  Fairboak, 
11  Pick.,  370;  Fisher  v.  Duncan,  1  Hen.  and  Mun.,  563; 
Broom's  Legal  Maxims,  108. 

W.  J.  Allen,  and  K.  S.  Nelson,  for  Appellee. 

Walker,  J.  Declarations  and  admissions  of  parties,  when 
deliberately  made,  in  view  of  all  the  facts  to  which  they  relate, 
are  of  the  most  satisfactory  and  convincing  character  as  evi- 
dence. On  the  other  hand,  casual  remarks,  or  expressions 
carelessly  made,  are  unsatisfactory  and  inconclusive.  And 
with  either,  owing  to  the  infirmity  of  human  memory,  the 
imperfection  of  language,  and  the  liability  to  misunderstand 
and  to  misconstrue  the  language  employed  by  the  person 
making  the  admission,  requires  that  such  evidence  should  be 
received  with  caution.  This  is,  however,  true  with  reference 
to  the  proof  of  all  verbal  contracts  and  agreements.  In  all 
cases  where  the  evidence  is  to  establish  such  an  agreement,  or 
to  prove  an  admission  or  declaration,  it  is  the  duty  of  the  jury 
to  carefully  consider  all  the  circumstances  under  which  they 
were  made,  and  under  which  the  evidence  is  given.  They 
should  consider  whether  the  party  making  the  statement  did 
so  with  a  knowledge  of  the  facts  to  which  it  relates.  Whether 
it  was  casually  or  deliberately  made.  Whether  what  was  said 
was  understood  by  the  witness.  Whether  from  his  intelli- 
gence he  is  able  to  give  the  language  employed,  or  only  his 
impression  or  understanding  of  what  was  said.  Also,  his 
opportunity  of  hearing  and  understanding  all  that  was  said  at 
the  time  in  reference  to  the  matter  in  dispute.  These  are  all 
questions  for  the  jury.     And  it  is  their  province  to  determine. 
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in  each  case,  what  degree  of  weight  should  be  given  to  ad- 
missions or  declarations  of  parties,  as  proved  before  them. 
And  it  is  error  lor  the  court  to  encroach  upon  this  prerogative 
of  the  jury,  by  undertaking  to  inform  them  as  to  the  weight 
this  or  any  other  description  of  evidence  should  receive. 

The  court  in  the  seventh  instruction,  informed  the  jury 
that  evidence  of  admissions,  such  as  appeared  in  the  case, 
were  the  most  frail  and  uncertain  kind  of  testimony,  and 
should  be  received  with  great  care,  caution  and  allowance. 
In  this  instruction  the  court  assumes,  that  the  declaration  of 
the  plaintiff  below  in  reference  to  the  suit  and  the  reasons  for 
its  institution,  were  made  under  such  circumstances  as  to 
render  them  a  frail  and  uncertain  kind  of  testimony.  Of  this 
the  jury  were  alone  to  judge,  whether  the  evidence  wTas  or 
not  of  that  character.  It  was  doubtless  the  duty  of  the  court, 
if  asked,  to  inform  the  jury  that  they  should  receive  declara- 
tions with  care  and  due  caution,  but  should  leave  it  to  the 
jury  to  determine  the  weight  to  which  it  was  entitled.  By 
this  instruction  the  court  took  that  question  from  the  jury,  and 
that  may  have  produced  the  verdict  that  was  rendered.  This 
was  an  error,  for  which  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


James  W.    Primer,  Appellant,  v.    Price  J.   Patten 
et  al.,  Appellees. 

APPEAL  FROM  MARION. 

It  is  not  error  in  the  Circuit  Court  to  proceed  to  try  a  suit  at  law,  although  a 
bill  of  discovery  has  been  filed  to  obtain  the  testimony  of  the  plaintiff;  es- 
pecially where  the  application  has  not  been  granted. 

This  was  an  action  of  assumpsit  by  Price  J.  Patten  and 
Company  against  Primer,  upon  an  indorsed  note  given  by 
him  to  one  Lasater,  and  by  Lasater  indorsed  to  Patten  & 
Co.  Primer  pleaded  the  general  issue,  and  failure  of  con- 
sideration.    At   March   term,    1861,   of   the   Marion  Circuit 
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Court,  Omelveney,  Judge,  presiding,  on  the  day  of  tlie  trial 
of  said  cause,  Primer  filed  a  bill  of  discovery,  etc.,  and  asked 
to  have  the  suit  enjoined ;  but  the  court  proceeded  to  the  trial 
of  the  suit  at  law,  and  Patten  &  Co.  recovered  a  judgment 
for  the  amount  of  the  note.  Primer  appealed,  and  assigns 
among  other  errors,  that  the  Circuit  Court  erred  in  overruling 
his  motion  to  file  a  bill  of  discovery. 

"Willard  &  Stoker,  for  Appellant. 

S.  L.  Bryan,  for  Appellee. 

Caton,  C.  J.  The  error  relied  upon  arises  not  upon  this 
record,  but  upon  one  on  the  chancery  side  of  the  court.  The 
complaint  is,  that  the  court  refused  to  require  the  plaintiff  in 
this  cause  in  the  court  below,  to  answer  the  bill  of  discovery, 
and  proceeded  to  the  trial  of  the  cause.  Assuming  that  the 
bill  made  a  case,  which  should  have  required  the  defendant 
to  answer  it,  then  the  court  of  chancery  should  have  enjoined 
him  from  proceeding  to  the  trial  of  the  action  at  law  till  he 
had  answered  the  bill  of  discovery.  Even  had  that  been 
done,  and  the  plaintiff  in  this  action  had  proceeded  to  trial  in 
violation  of  the  injunction,  it  by  no  means  follows,  that  the 
decision  of  the  court  permitting  him  to  do  so  could  have  been 
assigned  for  error  here.  But  be  that  as  it  may,  certainly  it 
was  not  error  in  the  court  of  law  to  proceed  to  the  trial  when 
there  was  no  such  impediment, — when  the  court  of  chancery, 
to  whom  the  party  applied  to  search  the  conscience  of  the 
plaintiff  below,  had  said  there  were  no  grounds  for  the  dis- 
covery and  no  reason  why  the  trial  should  be  delayed.  That 
bill  for  a  discovery  is  not  properly  before  us,  and  we  have  not 
looked  into  it.  Although  a  copy  of  it  was  made  by  the  clerk 
and  sent  up  to  us,  still  it  constitutes  no  part  of  this  record, 
any  more  than  would  a  declaration  in  ejectment  in  a  cause 
between  other  parties.  We  have  no  alternative  but  to  affirm 
the  judgment,  which  is  accordingly  done. 

Judgment  affirmed. 
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Minerva  Merrell,   Plaintiff  in  Error,  v.  Richard 
Atkin,  Defendant  in  Error. 

ERROR  TO  MARION. 

If  tenants  have  paid  rent  to  one  who  has  no  right  to  receive  it,  they  may  be 
compelled  to  pay  by  a  suit  at  law,  or  by  distraining  their  property. 
Chancery  is  not  a  proper  remedy. 

The  original  bill  was  filed  by  Richard  Atkin,  complainant, 
against  Minerva  Merrell,  L.  B.  Rotbchild,  and  Henry  Gibbs, 
defendants. 

The  bill  states,  that  said  Atkin  is  owner  in  fee  of  part  of 
Lots  1  and  2,  Block  1,  Square  4,  in  Salem,  Marion  county, 
Illinois.  That  said  premises  were  two  tenements  occupied  by 
defendants,  Rothchild  and  Gibbs. 

That  complainant,  as  owner,  was  entitled  to  the  rents  from 
1st  June,  1859.  That  defendants,  Rothchild  and  Gibbs,  were 
the  tenants.  That  complainant  applied  to  them  for  the  rents. 
That  they  combining  with  defendant,  Minerva  Merrell,  refused 
to  pay  said  rents.  That  said  tenants  paid  the  same  to  said 
Merrell.  That  they  paid  without  authority  from  complainant. 
That  said  Merrell  received  of  rents,  $210.75.  That  said 
Minerva  Merrell  refuses  to  pay  the  same  over  to  complainant. 
Prays  answer.  Prays  injunction,  and  general  relief.  Bill 
sworn  to. 

March  22,  1860.     Rule  on  defendants  to  answer. 

March  26,  1860.  Order  pro  confesso  as  to  defendants  Roth- 
child and  Gibbs. 

April  3,  1860.     Answer  of  Minerva  Merrell  filed. 

September  1,  1860,  amended  answer  filed.  States  and  de- 
nies complainant  is  owner  of  the  premises,  or  entitled  to  their 
possession.  Admits  he  is  grantee  thereof,  from  one  John  Y. 
Davenport;  denies  he  is  entitled  to  the  possession  or  to  the 
rents;  avers  complainant  holds  the  legal  title  in  trust  for  the 
parties  thereinafter  named;  states  how  complainant  derived 
title. 

Avers  complainant  never  paid  one  cent  for  said  lots,  but 
took  the  conveyance  in  fraud  of  defendant's  rights  as  widow 
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of  Merrell,  and  of  Merrell's  heirs,  and  now  pretends  to  be 
owner  of  same,  while  in  fact  said  Merrell  died  seized  of  an 
equitable  estate  therein  which  descended  to  his  heirs. 

That  said  Merrell  died  11th  April,  1859,  intestate,  leaving 
defendant,  his  widow,  one  son,  Leander  Merrell,  and  two 
daughters,  Anna  E.,  wife  of  complainant,  and  Adelia,  a 
minor.  That  defendant  is  guardian  of  said  minor,  and  was 
such  at  the  time  of  filing  complainant's  bill.  That  defendant 
and  W.  W.  Williard  are  administrators  of  said  Merrell. 
Admits  two  business  tenements  on  said  lots,  and  that  they 
are  occupied  by  Rothchild  and  Gibbs.  That  they  rented  the 
same  from  Merrell. 

Avers  complainant  in  equity  is  entitled  to  the  rents.  Admits 
receiving  the  rents  stated;  denies  such  reception  was  in  fraud 
of  complainant,  or  that  complainant  is  entitled  to  them. 

That  before  Merrell's  death,  the  Davis  mortgage  was  fore- 
closed, decree  for  sale  had,  and  sale  had  on  11th  June,  1859, 
(after  Merrell's  death).  S.  C.  Davis  &  Co.  purchased.  Though 
time  for  redemption  is  passed,  no  deed  made,  nor  any  judg- 
ment creditor  redeemed.  That  S.  0.  Davis  &  Co.  have  con- 
sented to  extend  the  time  for  redemption  to  1st  of  March  next, 
and  that  defendant  and  Williard  are  trying  to  pay  off  same, 
and  expect  to  do  so. 

Submits  whether  complainant  is  entitled  to  the  lots  in  bill 
and  their  rents  until  the  time  for  redeeming  the  Marshall 
farm  has  expired,  and  the  term  of  said  mortgage  has  ripened 
into  adverse  title.  Submits  whether  complainant  is  entitled 
to  possession  of  the  Marshall  farm  and  the  rents  of  the  said  lots. 

That  complainant  was  not  damaged,  and  by  the  Davis 
mortgage,  at  time  of  filing  his  bill. 

That  when  complainant  took  the  deed  of  said  lots  from 
Davenport,  he  knew  defendant's  right  thereto  as  widow,  and 
of  Merrell's  heirs,  and  now  claims  to  own  them,  while  in  truth 
he  is  entitled  to  no  equitable  relief. 

That  the  lots  in  bill  are  worth  $2,500;  the  Davis  debt  is 
$1,218.96,  and  interest  from  sale. 

Submits  whether  said  heirs  of  Merrell  are  not  necessary 
parties. 
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Prays  dissolution  of  injunction,  and  costs,  etc. 

Answer  sworn  to. 

Replication  filed  4th  March,  1861.  April  1,  1861,  final 
decree.  That  the  injunction  be  perpetual.  That  defendant, 
Minerva  Merrill,  pay  complainant  $210.75,  with  costs.  That 
execution  issue. 

No  testimony  was  taken. 

S.  L.  Bryan,  for  Plaintiff  in  Error. 
R.  S.  Nelson,  for  defendant  in  Error. 

C  a/ton,  C.  J.  This  is  a  bill  in  chancery  to  recover  certain 
rents  alleged  to  have  been  wrongfully  paid  by  the  tenants  to 
the  defendant.  The  answer  to  this  bill  is  manifest.  The  com- 
plainant's remedy  is  at  law.  If  he  is  entitled  to  the  rents,  he 
can  recover  them  in  an  action,  or  he  may  distrain  for  them. 
If  the  tenants  have  wrongfully  paid  the  rents  to  the  defendant, 
that  would  constitute  no  defense  to  a  recovery  by  the  com- 
plainant if  he  is  entitled  to  them. 

It  may  be  remarked,  that  if  this  bill  showed  a  proper  case 
for  relief,  this  decree  would  have  to  be  reversed  for  want  of 
proper  parties.  The  answer  which  is  sworn  to,  discloses  the 
fact  that  the  heirs  are  interested,  and  should  have  been  made 
defendants.  The  complainant  should  have  amended  his  bill 
and  made  them  parties. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed 
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Henry  R.  Gillespie,  Appellant,  v.  David  A.  Smith, 
Henry  B.  McClure,  and  James  A.  Lurton,  Ap- 
pellees. 

APPEAL  FROM  MORGAN. 

The  similiter  to  a  plea  of  not  guilty,  or  to  any  negative  plea,  can  be  added 
by  the  defendant,  if  he  chooses  to  do  so,  and  it  is  not  error  to  proceed  to 
trial  without  it. 

The  specific  objections  to  the  testimony  must  be  stated  in  the  court  below. 
If  the  exception  is  general,  then  the  particular  objections  cannot  be  in- 
sisted on,  for  the  first  time,  before  this  court. 

But  the  party  is  not  precluded  from  showing  in  this  court  the  insufficiency 
of  the  evidence,  or  from  availing  himself  of  radical  delects  in  the  instru- 
ments of  evidence  which  could  not  be  obviated  by  proof,  and  which  strike 
at  the  foundation  of  the  plaintiff's  claim. 

There  is  no  right  of  redemption  from  a  sale  under  a  deed  of  trust,  when  the 
deed  conveys  the  absolute  title  to  the  trustees,  on  a  declared  trust. 

It  is  only  on  the  ground  of  fraud,  or  where  some  one  may  have  been  preju- 
diced by  a  sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside  in 
equity,  because  the  property  was  not  sold  in  separate  parcels. 

A  trustee  may  employ  an  agent  to  perform  the  mechanical  parts  of  a  sale,  to 
act  as  auctioneer,  or  to  advertise  and  sell  the  lands  held  in  trust  and  such 
employment  is  not  a  delegation  of  the  trust  confided  to  him; 
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This  was  an  action  of  ejectment  in  the  Morgan  Circuit  Court, 
to  recover  certain  lands  described  in  three  declarations  filed 
against  said  Gillespie  and  two  of  his  tenants.  By  consent  of 
the  parties  the  three  cases  were  consolidate  1,  and  thereafter 
the  cases  progressed  as  one  case  against  Gillespie.  Possession 
of  the  defendant  was  admitted,  and  the  plea  of  not  guilty, 
filed. 

The  testimony  on  the  part  of  the  plaintiffs,  consists  of  a 
deed  of  trust  from  Gillespie,  to  William  A.  Gregory  and 
Henry  Whitmore,  of  St.  Louis,  to  secure  two  notes  due  from 
Gillespie  to  Rhodes,  Pegram  &  Co.,  of  about  $8,500.  This 
deed  contained  a  clause  giving  the  power  of  selling  the  land, 
to  pay  this  debt,  if  Gillespie  failed  to  pay  when  due. 

Under  this  deed,  the  money  not  being  paid  by  Gillespie, 
the  two  trustees,  residing  at  St.  Louis,  authorized  David  A. 
Smith,  of  Jacksonville,  to  execute  the  trust  and  sell  the  land, 
and  on  the  1st  day  of  February,  1856,  Smith  sold  said  land, 
consisting  of  twenty-three  separate  tracts,  all  in  one  body,  at 
one  out-cry,  to  one  bidder,  J.  W.  Robinson,  who  bid  for  the 
whole  in  one  bid,  $8,988.26,  which  just  paid  the  debt  and 
costs.     None  of  said  land  was  offered  in  separate  tracts. 

Said  purchaser,  Robinson,  immediately  afterwards  turned 
over  his  bid  to  one  Benjamin  Newman,  for  $11,600,  being  an 
advance  of  $2,611.75  over  the  sum  he  gave,  and  on  the  12th 
day  of  March,  1856,  in  St.  Louis,  said  trustees,  in  pursuance 
of  this  sale  by  Smith,  conveyed  all  of  said  land  to  said  New- 
man. 

This  deed  has  prefixed  to  it  the  printed  notice  of  the  sale  of 
said  lands,  certified  by  the  printer,  and  also  has  prefixed  to  it, 
and  made  a  part  of  it,  an  instrument  executed  at  the  time  of 
the  sale,  and  purporting  to  be  a  memorandum  or  statement  of 
the  public  sale  of  said  lands,  pursuant  to  the  terms  of  the  deed 
of  trust  aforesaid,  to  one  Robinson,  who  was  the  highest  bid- 
der therefor,  and  also  purporting  to  be  an  assignment  of  said 
Robinson's  interest,  acquired  by  said  purchase,  to  Benjamin 
Newman. 

This  instrument  was  attested  by  David  A.  Smith,  and  was 
executed  under  the  hands  and  seals  of  appellant,  Gillespie 
and  said  Robinson. 
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This  instrument  recites  that  the  sale  is  made,  and  all  the 
lands  described  in  the  deed  are  sold  in  one  parcel  to  said 
Robinson  for  $8,988.26,  with  the  assent  of  said  Henry  R.  Gil- 
lespie, and  then  states  that  said  Robinson  has  sold  and  as- 
signed the  benefit  of  his  purchase  to  Benjamin  Newman  for 
$11,600,  and  requests  said  trustees,  Gregory  and  Whitmore, 
to  convey  the  lands  to  said  Newman. 

The  third  link  in  the  chain  of  title  was  a  deed  of  trust  or 
assignment,  made  by  Benjamin  Newman  and  wife,  to  Jesse 
T.  Newman  and  John  B.  Duncan,  for  the  benefit  of  Newman's 
creditors.  This  deed  provided  that  the  lands,  if  not  sold  at 
private  sale  by  a  certain  day,  should  be  sold  at  public  sale, 
(but  not  at  a  sacrifice)  on  a  credit  of  one,  two,  three  and  four 
years. 

Doubts  were  entertained  about  the  validity  of  this  deed, 
and  articles  of  agreement  were  entered  into  by  Benjamin 
Newman  and  his  wife,  the  trustees,  Jesse  T.  Newman,  John 
B.  Duncan,  and  the  creditors  of  said  Benjamin  Newman, 
which  provided  for  an  appraisement  of  the  lands,  and  author- 
ized first,  the  preferred  creditors,  and  then  the  unpreferred,  to 
take  specific  tracts  at  their  appraised  value  in  payment  of 
their  demands,  and  empowered  said  trustees  to  convey  the 
land  so  selected  in  fee  simple  to  the  creditors.  Under  this 
agreement,  Duncan  and  Newman  deeded  the  land  in  contro- 
versy to  the  appellees. 

The  execution  of  all  the  above  deeds  wTas  either  proven  or 
admitted. 

All  this  testimony  was  excepted  to  by  the  defendant,  but 
he  presented  no  specific  objections.  The  court  admitted  it, 
and  exceptions  were  regularly  taken,  a  verdict  wras  rendered 
for  the  plaintiff,  a  new  trial  was  moved  and  overruled,  excep- 
tions taken,  and  judgment  rendered  on  the  verdict,  and  appeal 
taken. 

The  only  additional  errors  assigned  relate  to  the  form  of 
the  verdict,  and  to  the  omission,  on  the  part  of  the  appellees, 
to  add  the  similiter  to  appellant's  plea  of  not  guilty. 

The  verdict  describes  the  lands,  parts  of  section,  township, 
range,  meridian,  county  and  State,  and  finds  that  appellees 
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are  seized  and  entitled  to  hold  the  same  as  joint  tenants  in 
fee  simple,  and  that  appellant  is  guilty,  etc.,  in  manner  and 
form  as  alleged  in  the  declaration. 

M.  McConnel,  for  Appellant. 

Smith  &  McClure,  for  Appellees. 

Breese,  J.  The  appellant  assigns  for  error  on  this  record, 
that  the  court  erred  in  admitting  as  evidence  each  of  the 
deeds  and  papers  offered  by  the  plaintiffs  and  objected  to  by 
the  defendants;  in  overruling  the  defendant's  motion  for  a 
new  trial,  and  refusing  to  set  aside  the  verdict;  in  rendering 
a  judgment  in  the  cause,  in  manner  and  form  as  shown  in  the 
record;  and,  further,  in  permitting  the  plaintiffs  to  call  a  jury, 
and  proceeding  to  try  the  cause,  when  the  defendant's  plea  of 
not  guilty  was  not  denied  and  issue  joined. 

It  appears  from  the  record,  that  three  actions  of  ejectment 
were  brought  in  the  Morgan  Circuit  Court,  by  the  appellees 
against  the  appellant,  for  different  tracts  of  land,  of  which  the 
appellee  admitted  he  was  in  possession,  and  on  his  motion 
and  affidavit,  they  were  consolidated  into  one  action,  to  which 
the  appellant  pleaded  not  guilty.  A  trial  was  had,  and  a  ver- 
dict and  judgment  for  the  appellees.  A  motion  for  a  new 
trial  was  entered,  which  was  overruled,  and  a  judgment  ren- 
dered on  the  verdict  for  the  appellees. 

We  do  not  think  any  one  of  the  errors  are  well  assigned. 
As  to  the  last,  taking  them  in  reverse  order,  it  ought  to  be 
considered,  at  this  day,  as  a  frivolous  objection,  unworthy  of 
consideration.  The  similiter  to  a  plea  of  not  guilty,  or  to  any 
negative  plea,  can  be  added  by  the  defendant  if  he  chooses  to 
add  it,  and  it  is  not  error  to  proceed  to  trial  without  it. 
Waters  v.  /Simpson,  2  Gilm.,  577;  Williams  v.  Brunton,  3 
Gilm.,  625;  Stumps  v.  Kelley,  22  111.,  140;  Walker  Armour, 
22  111.,  659. 

As  to  the  third  error,  the  record  shows  this  form  of  verdict, 
and  the  judgment  thereon ;  The  jury  say  that  the  defendant 
is  guilty  of  unlawfully  withholding  from  the  plaintiffs  the 
premises  described  in   the  plaintiffs'  declaration,  (describing 
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them,)  and  they  further  say  that  the  plaintiffs  are  seized  and 
entitled  to  hold  the  aforesaid  premises  as  joint  tenants  in  fee 
simple,  as  the  plaintiffs  have,  in  their  declaration,  complained 
against  the  said  defendant.  The  judgment  is  in  strict  con- 
formity with  this  finding,  and  both  are  in  full  compliance  with 
all  the  requirements  of  the  statute.  The  premises  are  de- 
scribed in  the  verdict — the  unlawful  possession  by  the  defend- 
ant found,  and  the  estate  specified,  and  the  judgment  of  the 
court  is,  that  the  plaintiffs  recover  the  possession  of  the  prem- 
ises according  to  the  verdict  of  the  jury,  so  that,  "  in  manner 
and  form,"  the  judgment  was  correctly  rendered.  (Scates' 
Comp.,  217.) 

As  to  the  second  error  assigned,  the  reasons  for  a  new  trial 
were,  first,  That  the  court  admitted  as  evidence  of  title  to 
the  land  in  controversy,  the  deed  from  one  Benjamin  New- 
man and  wife,  to  Jesse  T.  Newman  and  John  B.  Duncan,  the 
same  being  a  special  deed  of  trust,  together  with  a  paper  pur- 
porting to  be  a  deed  for  said  lands  from  the  said  Jesse  T. 
Newman  and  John  B.  Duncan,  to  the  plaintiffs. 

Second,  The  court  admitted  as  evidence  of  legal  title  in  this 
cause,  a  paper  signed  by  Benjamin  Newman  and  others,  not 
conveying  the  land  in  controversy  to  any  person,  or  being  a 
deed  of  any  kind  conveying  to  the  plaintiffs  any  portion  ot 
said  land;  and, 

Third,  All  the  deeds  and  papers  presented  in  evidence  in 
said  cause,  by  the  plaintiffs,  were  inadmissible  as  evidence, 
and  did  not  prove  a  legal  title  in  the  plaintiffs. 

This  error  will  be  considered  in  connection  with  the  first 
error  assigned,  as  they  embrace  the  same  matters. 

The  bill  of  exceptions  recites,  that  "  the  above  papers,  the 
execution  of  which  was  duly  proven  or  admitted,  was  all  the 
paper  evidence  in  the  case."  The  bill  of  exceptions  further 
states,  "  The  defendant  objected  to  said  evidence  going  to  the 
jury,  which  objection  was  overruled  by  the  court."  The  ob- 
jection to  these  several  instruments  of  evidence  is  general,  no 
special  objection  to  any  one  of  them  being  stated.  Such 
objections  cannot  now,  for  the  first  time,  be  heard  in  this 
court.     This  is  a  settled  rule. 
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In  the  ease  of  Conway  v.  Case,  22  111.,  139,  this  court  said, 
that  parties  could  not  be  permitted  to  stand  by,  and  permit 
evidence  to  be  introduced,  without  specific  objections,  which 
is  competent  evidence  in  itself,  and  the  objection  to  which  is 
formal  and  can  be  obviated  if  made  by  proof,  and  afterwards 
make  the  introduction  of  such  evidence  ground  of  objection 
in  this  court. 

In  Sargeant  v.  Kellogg,  5  Gilm.,  281,  it  was  held,  where  va- 
rious objections  may  be  made  to  evidence,  some  of  which  may 
be  removed  by  other  proof,  the  party  making  the  objections 
ought  to  point  out  specifically  those  he  insists  on,  and  thereby 
put  the  adverse  party  on  his  guard,  and  afford  him  an  oppor- 
tunity to  obviate  them.  He  should  not  be  permitted,  after 
interposing  a  general  objection,  to  insist  on  particular  objec- 
tions in  this  court,  which,  if  they  had  been  suggested  in  the 
court  below,  might  have  been  instantly  removed.  So  in  the 
case  of  Swift  et  al.,  v.  Whitney  et  al.,  20  111.,  144:,  and  in  Bun- 
tain  v.  Bailey,  27  111.,  410,  it  was  held  where  evidence  is 
obnoxious  to  a  special  objection,  that  objection  must  be  stated. 
But  the  party  is  not  precluded  from  showing  in  this  court  and 
insisting  upon  the  insufficiency  of  the  evidence,  or  of  availing 
himself  of  radical  defects  in  the  instruments  of  evidence, 
which  could  not  be  obviated  by  proof,  and  which  strike  at  the 
foundation  of  the  plaintiffs'  claim. 

The  defendant  was  the  source  of  the  plaintiffs'  title — they 
claiming  through  a  deed  executed  by  him  to  Gregory  and 
Whitmore.  This  deed  is  tri-partite — appellant  and  wife  being 
parties  of  the  first  part,  Gregory  and  Whitmore  parties  of  the 
second  part,  and  Rhodes  and  Pegram,  as  partners,  party  of 
the  third  part.  It  is  in  the  usual  form  of  a  deed  of  trust, 
conveying  to  them  absolutely  and  to  the  survivor  of  them  the 
premises  in  controversy,  together  with  a  large  number  of  other 
tracts  of  land,  "In  trust,  however,  for  the  following  purpose: 
whereas  the  mercantile  firm  of  II.  R.  Gillespie  &  Co.,  of 
which  said  Henry  R.  Gillespie  is  a  member,  have  executed 
and  delivered  to  Rhodes,  Pegram  &  Co.,  their  two  negotiable 
promissory  notes  of  even  date  herewith,  both  payable  to  the 
order  of  said  Rhodes,  Pegram  &  Co.,  one  for  the  sum  of  four 
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thousand  two  hundred  and  thirty-eight  and  eighty-seveu  hun- 
dredths dollars,  due  on  the  first  of  May,  1855,  and  the  other 
for  the  sum  of  four  thousand  four  hundred  and  seventy  and 
twelve  one-hundredths  dollars,  due  on   the  15th  of  August, 

1855.  Now,  if  said  notes  shall  he  well  and  truly  paid  at  their 
maturity,  respectively,  then  this  deed  shall  be  void,  and  the 
property  hereinbefore  conveyed  shall  be  released  at  the  cost 
of  the  said  parties  of  the  first  part,  but  if  said  notes,  or  either 
of  them,  or  any  part  of  either,  shall  not  be  so  paid,  then  this 
deed  shall  remain  in  force,  and  the  said  parties  of  the  second 
part,  or  the  survivors  of  them,  or  the  heirs  and  assigns  of  such 
survivors,  may  proceed  to  sell  the  property  hereinbefore  de- 
scribed, or  any  part  thereof,  at  public  vendue,  to  the  highest 
bidder,  at  the  court-house,  in  Jacksonville,  Illinois,  for  cash, 
first  giving  twenty  days  public  notice  of  the  time,  terms  and 
place  of  said  sale,  and  of  the  property  to  be  sold,  by  adver- 
tisement in  some  newspaper,  printed  in  said  Jacksonville  ; 
and  upon  such  sale  shall  execute  and  deliver  a  deed  in  fee 
simple  of  the  property  sold,  to  the  purchaser  or  purchasers 
thereof,  and  receive  the  proceeds  of  said  sale,  and  out  of  them 
pay,  first,  the  costs  and  expenses  of  this  trust,  and  next,  what- 
ever balance  may  be  unpaid  on  said  notes,  whether  matured 
or  not,  rebating  interest  at  the  rate  of  ten  per  cent,  per  annum 
on  such  portion  thereof  as  has  not  then  matured,  and  the  re- 
mainder pay  over  to  the  party  of  the  first  part,  with  a  cove- 
nant that  the  party  of  the  second  part  will  faithfully  execute 
the  trust,"  etc.  The  deed  is  dated  Jan.  19,  1855,  and  duly 
acknowledged  and  recorded. 

The  notes  being  unpaid,  the  trustees,  on  the  11th  of  January, 

1856,  advertised  the  lands  in  the  mode  required  by  the  deed 
for  sale  on  the  1st  of  February,  1856,  without  redemption, 
and  on  that  day  they  were  sold  at  public  vendue  at  the  place 
designated,  by  David  A.  Smith,  acting  as  agent  of  the  trustees, 
in  one  parcel,  to  one  James  W.  Robinson,  who  was  the  highest 
bidder,  for  the  gross  sum  of  eight  thousand,  nine  hundred  and 
eighty-eight  dollars  and  twenty-six  cents,  which  was  paid 
down  in  cash. 

Immediately  after  the  sale,  Robinson  permitted   Benjamin 
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Newman  to  take  his  place  as  purchaser,  in  consideration  of 
eleven  thousand,  six  hundred  dollars  paid  him,  and  on  the 
12th  of  March,  1856,  the  trustees  executed  the  deed  to  New- 
man. This  deed  recites,  the  printed  advertisement  for  the 
sale  of  the  lands,  describing  them  particularly,  with  the 
printer's  certificate,  and  there  is  made,  as  part  of  this  deed,  an 
instrument  executed  five  days  after  the  sale,  signed  by  appel- 
lant and  Robinson,  of  the  following  purport  :  "  Pursuant  to 
the  foregoing  annexed  notice,  at  the  time  and  place  therein 
specified,  with  the  assent  of  the  undersigned,  Henry  R. 
Gillespie,  the  lands  specified  in  said  notice,  were  offered  to 
sale  in  one  parcel  by  David  A.  Smith,  as  agent  for  the  trustees 
named  in  the  aforesaid  notice,  and  on  such  offering  were 
struck  down  to  the  undersigned,  James  W.  Robinson,  at  the 
sum  of  eight  thousand,  nine  hundred  and  eighty-eight  dollars 
and  twenty-six  cents,  he  being  the  highest  and  best  bidder 
therefor,  which  he  paid  in  hand  in  full  satisfaction  of  the  deed 
of  trust  referred  to  in  said  notice,  and  the  costs  and  charges 
of  executing  and  foreclosing  the  same;  and  in  consideration 
of  the  sum  of  eleven  thousand,  six  hundred  dollars,  the  said 
undersigned  assigns  and  transfers  his  said  purchase,  and  all 
benefit  of  the  same,  to  Benjamin  Newman,  and  requests  said 
trustees  to  execute  to  him,  his  heirs  and  assigns,  the  proper 
deed  of  conveyance  and  assurance  of  the  premises.  Given 
under  our  hands  and  seals,  at.  etc.,  this  6th  day  of  February, 
1856." 

After  these  recitals,  the  deed  conveys  and  quit- claims  the 
lands  to  Benjamin  Newman,  "  his  heirs  and  assigns  forever." 

In  opposition  to  these  facts  it  is  now  said,  the  deed  of 
appellant  was  but  a  mortgage — a  mere  security  for  the  pay- 
ment of  his  notes,  and  that  the  sale  of  the  lands  was  invalid, 
they  having  been  sold  en  masse,  and  without  redemption. 

Acknowledging  to  the  fullest  extent  the  doctrine,  that  in 
construing  deeds  and  other  written  instruments,  that  the 
intention  of  the  parties,  to  be  ascertained  from  the  face  of  the 
paper,  must  control,  we  are  entirely  satisfied  that  this  deed 
was  a  trust  deed,  and  conveyed  the  absolute  legal  title  in  the 
lands  to  the  trustees,  Gregory  and  Whitmore. 
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There  is  no  single  expression  in  this  deed  characteristic  of 
a  mortgage.  The  intention  of  the  parties  is  so  manifest  that 
it  was  designed  to  convey  the  legal  title  upon  a  declared 
trust,  that  argument  could  not  make  it  plainer.  Nothing 
contained  in  the  deed,  raises  a  presumption  even,  that  it  was 
intended  only  as  a  security  in  the  nature  of  a  mortgage,  but 
for  what  it  really  is,  an  absolute  conveyance  on  a  declared 
trust.  If  the  deed  was  a  mortgage,  the  argument  of  the 
appellant  as  to  the  sale  under  it,  might  have  force,  but  being 
a  trust  deed,  it  is  out  of  place. 

The  deed  of  trust  conveying  an  absolute  title  in  fee  simple 
to  the  trustees,  by  their  sale  and  conveyance  to  Newman,  the 
like  title  was  vested  in  him.  No  right  of  redemption  exists 
in  any  party.  It  is  only  where  lands  are  sold  under  a  decree 
in  equity  for  the  sale  of  mortgaged  lands,  that  a  mortgagor 
can  redeem.  (Scates'  Comp.,  977.)  Here  was  no  mortgage 
and  no  judicial  proceedings,  but  an  absolute  sale  of  the  lands 
by  the  parties  holding  the  title  in  fee  simple.  A  deed  of 
trust,  or  a  mortgage  with  power  to  sell,  renders  an  application. 
to  a  court  unnecessary. 

That  it  was  sold  en  masse,  cannot  now  be  objected,  as  the- 
record  shows,  they  wrere  so  sold  with  the  assent  of  the  appel- 
lant, wmo  acknowledged  at  the  same  time  the  agency  of  the- 
party  selling.     It   is  only  upon  the  ground  of  fraud,  or  that 
some  one  may  have  been   prejudiced  by  a  sale  of  real   estate- 
en  masse,  that  the  sale  will  be  set  aside  in  equity  because  the* 
property  was  not  sold  in   separate  parcels.     Moss  v.  Mead,  & 
Gilm.,  171.     Nothing  of  this  kind  is  shown  in  this  case.     We 
know  no  rule  of  law  forbidding  the  absolute  owner  of  land 
from  employing  an  agent  to  conduct  the  mechanical  parts  of 
a  sale,  or  acting  as  the   auctioneer,  even  if  the  legal   title  is 
held  on  a  trust  declared.     It  is  the  uniform  practice,  to  employ 
an  agent  to  advertise  and  sell  lands  under  such  deeds.     It  is 
no  delegation  of  any  trust  confided  to  the  trustees.    Although 
trustees  may  not  in   general  delegate  their  powers,  yet  that 
they  may  employ  solicitors  and  agents   to  do  ministerial  acts, 
such   as    the  sale  of  property  and   acts  of  that   nature,  the 
trustees  retaining  a  supervisory  power  of  them,  nas  never  been 
31— 29th  III. 
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questioned.  Hill  on  Trustees,  474,  541.  Brit  they  were  the 
absolute  owners  of  the  fee  in  lands,  and  had  the  ability  of 
themselves  to  sell  them,  and  the  rule  is  well  understood, 
where  a  party  is  in  this  position,  he  may  act  by  an  agent  or 
attorney.  Story  on  Agency,  sec.  16;  Mason  v.  Wait,  4  Scam., 
133.  But  the  conclusive  answer  is,  that  the  appellant  was 
present,  and  made  no  objections,  but  in  fact  assented  in 
writing. 

But  the  appellant's  counsel  says,  there  is  no  evidence  of 
this  assent  to  sell  en  masse,  except  these  recitals  in  the  deed, 
and  they  are  not  admissible  as  evidence  against  appellant,  or 
any  one  else,  but  the  makers  of  the  deed.  This  recital  sets 
forth  a  written  agreement  between  appellant  and  Robinson, 
the  highest  bidder  and  purchaser  at  the  sale,  that  the  sale  of 
the  lands  in  one  mass,  and  turning  over  the  bid  to  Benjamin 
Newman,  were  made  and  done  with  the  consent  of  appellant. 
He  no  doubt  received  the  benefit  of  the  advance  paid  by 
Newman.  But  the  specific  objection,  that  appellant  had  not 
executed  any  such  assent  or  agreement,  was  not  made  on  the 
trial.  Had  it  been  made,  it  could  have  been  easily  removed, 
by  calling  the  subscribing  witness,  Mr.  Smith,  who  was  in 
reach  of  the  court.  Such  proof  was  waived,  and  the  instru- 
ment used  as  evidence  without  a  specific  objection  to  this,  or 
to  any  other  particular  portion  of  it.  But  did  not  Robinson 
and  the  appellant,  by  their  own  voluntary  act,  become  parties 
to  this  deed?  They  certainly  did,  and  being  parties  to  it, 
are  bound  by  the  recitals  in  it. 

The  objection  going  to  the  acknowledgment  of  the  deed,  as 
having  been  taken  before  an  officer  not  authorized  to  take  it, 
is  in  the  same  category.  It  was  not  made  in  the  court  below, 
and  the  proper  execution  of  the  deed  was  admitted  by  the 
appellant. 

There  is  no  objection  made  to  the  deed  of  trust  from 
Benjamin  Newman  to  Jesse  T.  Newman  and  John  B.  Duncan, 
except  want  of  title  in  B.  Newman.  This  we  have  shown  to 
have  no  foundation.  B.  Newman  acquired  an  absolute  title 
in  fee,  and  he  may  have  disposed  of  the  lands,  a  matter  about 
which  the  appellant  cannot  possibly  have  the  least  concern. 
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We  refrain,  therefore,  from  going  into  that  portion  of  the  case. 
The  lands  were  disposed  of  by  their  owner,  to  pay  his  debts, 
by  agreement  with  the  most,  if  not  all,  of  his  creditors,  and  by 
a  good  and  valid  deed,  the  title  to  the  premises  in  controversy 
has  become  vested  in  appellees.  After  the  conveyance  to 
Benjamin  Newman,  the  appellant  ceased  to  have  any  interest 
in  the  lands,  and  if  Newman  squandered  them,  his  creditors, 
not  appellant,  have  cause  to  complain.  This  is  not  a  creditor's 
bill.  He  was  fairly  divested  of  his  title,  by  his  own  voluntary 
deed,  and  the  lands  or  their  proceeds,  were  appropriated, 
according  to  the  deed.  They  discharged  his  debts,  and  if 
they  have  not  discharged  Newman's  also,  if  his  creditors  are 
losers,  by  the  improper  conduct  of  his  trustees,  with  them  lie 
the  demand  for  a  remedy. 

We  cannot  see  the  slightest  ground  of  defense  to  this  action, 
and  nothing  to  justify  any  claim  set  up  by  the  appellant. 
Selling  the  lands  en  masse  was  his  own  act,  and  he  can,  there- 
fore, allege  no  fraud  therein.  The  deed  was  an  absolute 
deed — the  sale  under  it  was  irredeemable.  To  no  act,  done 
by  the  owner  of  them  by  the  purchase  at  this  sale,  can  the 
appellant  take  any  exception,  or  claim  any  right,  as  against 
the  appellees. 

There  being  no  error  on  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Murray    McConnel,  Appellant,   v.   Jairus   Kibbe, 

Appellee. 

APPEAL  FROM  MORGAN. 

In  an  action  on  the  case  for  a  nuisance,  to  which  a  plea  of  the  statute  of 
limitations  was  interposed,  to  which  the  plaintiff  replied,  averring  that 
the  injury  resulted  from  a  continuance  of  the  nuisance,  and  within  five 
years  before  suit  was  brought;  held,  that  where  suit  is  brought  on  one 
cause  of  action,  to  which  a  complete  bar  is  presented,  the  plaintiff  cannot 
by  his  replication  set  up  and  rely  upon  another  cause  of  action  for  a  re- 
covery. 

Jlhis   was   an   action   on   the   case  for  a  tort,  brought  by 
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McConnel  against  Kibbe,  charging  that  McConnel  and  Kibbe 
were  owners  of  the  same  house,  under  which  were  two  cellars, 
and  on  the  first  floor  two  store-rooms,  and  above  them,  (con- 
sisting of  three  additional  stories,)  the  house  was  furnished  and 
kept  as  a  hotel.  McConnel  owned  one  cellar  and  Kibbe 
owned  the  other.  Kibbe  owned  the  two  stores  up  to  the 
middle  of  the  first  joist,  and  McConnel  owned  the  hotel,  be- 
ing the  whole  house  above  the  stores. 

The  charge  is,  that  Kibbe  took  away  the  brick  wall  between 
his  two  stores,  which  was  one  of  the  principal  walls  of  the 
house,  and  thereby  let  down  and  damaged  all  that  part  of 
the  tavern  house  above  his  stores  belonging  to  McConnel. 
McConnel  brought  this  action  against  Kibbe  for  the  conse- 
quential damage  done  to  his  part  of  the  tenement,  in  the 
nature  of  an  action  on  the  case  for  a  nuisance  caused  by 
taking  away  said  wall,  and  for  continuing  said  nuisance  from 
year  to  year. 

There  were  two  trials  in  the  court  below.  At  the  first  trial 
McConnel  obtained  a  verdict  for  $500,  and  the  court  set  the 
verdict  aside  and  granted  a  new  trial.  At  the  second  trial 
the  court  instructed  the  jury,  in  substance,  that  the  whole 
cause  of  action  charged  in  the  declaration  was  barred  by  the 
statute  of  limitations,  as  well  the  original  nuisance  as  the  con- 
tinuance of  it,  and  the  principal  question  in  the  case  before 
this  court  is,  was  said  cause  of  action  on  the  day  the  suit  was 
brought,  barred  by  the  statute? 

M.  McConnel,  pro  se. 

Refers  to  the  following  authorities:  Lyster  v.  Batty  e,  3 
Earn.  &  Aid.,  448;  Fisher  v.  Pond,  1  Hill,  672;  1  Stark ie  on 
Slander,  473,  474;  Roberts  v.  Reed,  16  East,  215;  Angel  on 
Limitations,  sec.  300;  3  Black.  Com.,  p.  217;  Comyn's  Digest 
T,  title  Action  on  the  Case  for  a  Nuisance;  Staples  v.  Spring, 
10  Mass.,  72:  Baldwin  v.  Calkins,  10  Wend.,  177;  Bridle- 
man  v.  Foulk,  5  Wall  (Penn.)  R.,  308;  Delaware  et  al.  v. 
Lee,  2  N.  J.  R.,  233;  Saunders  on  Pleading  and  Evidence, 
vol.  2,  pp.  644,  645,  686;  R.  &  M.  R.,  261 ;  Howell  v.  Young, 
5  B.   &  C.,  266;  Car.  &  P.,  282;  1   Salk.,  p.  11;   Gibson  v. 
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Sodding-con,  R.  &  M.,  161;  2  II.  Black.,  p.  14;  Chitty  on 
Pleading,  427,  428. 

H.  B.  McClure,  and  D.  A.  Smith,  for  Appellee. 

Walker,  J.  The  first  question  presented,  by  this  record, 
is,  whether  an  action  on  the  case  accrues  by  the  continuance 
of  a  nuisance.  Whether  its  continuance,  distinct  from  its 
creation,  is  a  cause  of  action.  If  its  continuance,  without 
reference  to  the  original  act  from  which  the  nuisance  proceeds, 
is  a  grievance  for  which  the  action  may  be  maintained,  then  a 
recovery  may  be  had  for  damages  growing  out  of  its  continu- 
ance, although  the  statute  of  limitations  may  have  barred  a 
recovery,  for  the  original  wrongful  act.  In  this  case,  the 
original  act,  which  it  is  claimed  has  produced  the  injury,  was 
committed  more  than  five  years  before  the  suit  was  instituted. 
But  it  is  claimed  that  the  injury  has  been  sustained  within 
that  period.  And  that  it  had  been  more  considerable  within 
that  period  than  at  any  former  time.  Although  the  declara- 
tion counts  upon  the  damage,  growing  out  of  the  change  made 
in  the  wall,  yet  to  the  plea  of  the  statute  of  limitations,  a 
replication  was  filed,  averring,  that  the  injury  had  resulted 
from  the  continuance  of  the  nuisance,  and  had  accrued  within 
five  years  before  suit  was  brought.  A  demurrer  was  .sus- 
tained to  this  replication,  which  is  assigned  for  error. 

It  is  a  maxim  of  the  law,  that  an  injury  cannot  be  com- 
mitted, without  the  law  affords  a  remedy.  If  a  recovery  can- 
not be  had  for  actual  injuries,  resulting  as  a  consequence,  long 
after  the  act  has  been  performed,  there  would  be  no  remedy. 
The  act  itself  may  produce  no  present  injury,  yet  subsequent 
damage  may  be  traced  directly  to,  and  be  consequent  upon, 
the  performance  of  the  act.  In  Great  Britain,  as  well  as  in 
this  country,  the  rule  seems  to  be  well  recognized,  that  an 
action  on  the  case  for  a  private  nuisance,  such  as  the  diversion 
or  obstruction  of  a  watercourse,  or  a  private  way,  must  be 
brought  within  the  period  allowed  for  an  entry  upon  the  land 
itself.  It  is  also  a  rule,  that  the  continuance  of  that  which 
was  originally  a  nuisance,  is  regarded  as  a  new  nuisance,  and 
although  a  recovery  may  be  barred  upon  the  original  cause 
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under  the  statute  of  limitations,  an  action  on  the  case  may  be 
brought  at  any  time  before  an  entry  is  barred,  to  recover  such 
damages  as  have  accrued,  by  reason  of  its  continuance,  within 
the  statutory  period.  See  Angell  on  Li  in.,  325,  and  author- 
ities there  cited.  Staples  v.  Spring,  10  Mass.,  72;  Roberts  v. 
Heed,  16  East,  215.  It  then  follows,  that  although  an  action 
for  changing  the  condition  of  the  wall  of  this  building  was 
barred,  still  a  recovery  might  be  had  for  injuries  resulting 
from  that  change,  within  five  years  before  a  suit  was  brought. 

The  correctness  of  this  judgment,  then,  depends  upon 
whether  this  was  an  action  to  recover  for  the  original  act, 
which  was  barred,  or  for  injuries  resulting  therefrom,  within 
five  years.  The  declaration  in  the  several  counts  avers,  that 
the  defendant,  with  the  intention,  wrongfully  and  unlawfully, 
to  injure  the  plaintiff,  in  his  reversionary  interest,  cut  away 
and  removed  a  portion  of  the  partition  wall,  etc.,  whereby 
that  part  of  the  tenement  belonging  to  plaintiff,  was  injured 
and  greatly  damaged,  broken,  etc.  It  was  also  averred,  that 
the  change  made  in  the  wall  occurred  severally  in  1851,  1852 
and  1853,  and  at  divers  times  since  then  until  the  commence- 
ment of  the  suit.  It  is  also  averred,  that  the  wall  has  been 
and  continued  to  be  injured  permanently.  This  does  not 
indicate  an  intention  to  rely  upon  the  continuance  of  the 
nuisance,  but  the  original  cause  of  action.  This  is  evidently 
the  construction  put  upon  the  declaration,  by  the  pleader,  as 
he  attempts  to  new  assign,  or  enlarge  his  grounds  of  recovery 
by  his  replication,  by  replying  the  continuance  of  the  nui- 
sance until  the  suit  was  brought. 

The  gravamen  of  the  suit  was  the  creation,  and  not  the 
continuance  of  the  nuisance.  It  then  follows,  that  the  de- 
murrer to  the  replication  was  properly  sustained,  and  the 
modifications  to  plaintiff's  instructions  properly  made,  as  they 
were  in  accordance  with  the  views  here  presented.  The 
practice  does  not  allow  suit  to  be  brought  on  one  cause  of 
action,  and  when  a  complete  bar  is  presented,  to  set  up  and 
rely  upon  another  for  a  recovery.  The  court  below  com 
mitted  no  error  in  sustaining  the  demurrer,  or  in  modifying 
the  plaintiff's  instructions. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 
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Isaac  Scarritt  etal.,  Plaintiffs  in  Error,  v.  Samuel 
Carruthers  et  al.,  Defendants  in  Error. 

ERROR  TO   MORGAN". 

Although  on  the  proofs,  the  Supreme  Court  would  have  been  better  satisfied 
with  a  different  verdict,  it  will  not,  as  a  general  rule,  reverse  for  that 
reason. 

This  was  an  action  in  assumpsit,  on  a  note.  The  defendants 
pleaded  non-assumpsit,  and  on  a  trial  the  verdict  was  for  them. 
The  plaintiffs  below  bring  the  case  here. 

P.  A.  and  T.  "W.  Smith,  for  Plaintiffs  in  Error. 

Morrison  &  Epler,  for  Defendants  in  Error. 

Caton,  C.  J.  In  the  rulings  of  the  court  upon  the  trial,  we 
find  no  error.  The  letter  from  Ross  to  the  Plaintiff,  applying 
for  a  loan  of  money,  a  short  time  before  the  note  bears  date, 
does  not  tend  to  prove  that  the  signatures  of  the  Carruthers 
were  genuine,  nor  would  the  account,  offered  in  evidence,  of 
goods  furnished  to  Ross  by  the  plaintiff.  The  question  was  not 
whether  Ross  was  indebted  to  plaintiff,  at  the  date  of  the  note. 
The  defendants  had  come  prepared  to  defend  no  such  issue. 
The  question  was,  whether  the  defendants  had  executed  the 
note,  and  the  court  very  properly  confined  the  evidence  to  that 
issue. 

The  main  question  in  the  case,  and  the  one  upon  which  the 
counsel  for  the  plaintiff  in  error  principally  relies,  is,  that  from 
the  evidence  the  verdict  should  have  been  for  the  plaintiff. 
Upon  this  point  we  have  carefully  examined  the  record.  The 
testimony  was  conflicting,  and  may  be  stated  in  few  words. 
For  the  plaintiff,  Lamb,  Munson,  McCoy  and  Ross  testify  with 
more  or  less  clearness,  that  they  are  acquainted  with  the  hand- 
writing of  the  defendants,  and  believe  their  signatures  to  the 
note  genuine,  and  speak  generally  with  more  confidence  as  to 
one  than  the  other.  Rice,  a  witness  called  for  the  plaintiff, 
was  acquainted  with  the  handwriting  of  the  defendants,  but 
could  not  state  whether  the  signatures  were  genuine,  or  not. 
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The  defendants  produced  two  witnesses,  Turner  and  Turney, 
who  testified  that  they  are  acquainted  with  the  handwriting  of 
the  defendants,  and  they  express  the  opinion  that  the  signa- 
tures to  the  note  are  not  in  their  handwriting.  Upon  this  evi- 
dence, the  jury  found  a  verdict  for  the  defendants,  which  the 
court  below  approved,  by  refusing  to  set  it  aside.  By  the 
poll,  the  plaintiff's  evidence  preponderates.  But  that  would 
be  a  very  unsafe  guide  to  control  our  decision,  especially  in  a 
case  like  this.  The  record  shows  many  circumstances  in  the 
course  of  the  examination  of  these  witnesses,  which  it  wTould 
be  too  tedious  here  to  mention,  tending  to  weaken  or  strengthen 
the  confidence  of  the  jury  in  the  opinions  which  they  ex- 
pressed, and  we  all  know  that  there  are  a  thousand  circum- 
stances occurring  upon  the  trial,  but  which  it  is  impossible  to 
introduce  into  the  record,  which  do  and  should  have  great 
weight  with  the  court  and  jury  before  whom  the  trial  is  had. 
These  are  necessarily  shut  out  from  us,  yet  the  fact  we  cannot 
ignore,  when  determining  whether  we  will  set  aside  a  verdict, 
or  not.  Had  we  actually  heard  the  trial,  as  the  court  and  jury 
did,  that  which  is  now  obscure  and  doubtful,  might  appear  as 
clear  to  us  as  it  seems  to  have  done  to  them.  As  it  is,  we 
confess  we  should  have  been  better  satisfied  with  a  verdict  the 
other  way,  and  yet  we  are  by  no  means  clear  that  these  de- 
fendants ever  signed  this  note,  and  we  do  not  feel  authorized 
to  disturb  the  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Van  Meter's   Heirs,  Plaintiffs  in    Error,  v.  Lovis' 
Heirs,  Defendants  in  Error. 

This  court  will  exercise  the  discretion  of  dismissing  a  writ  of  error,  without 
prejudice  to  the  plaintiff,  even  after  errors  have  been  joined,  in  order  that 
a  new  writ  of  error,  with  a  more  complete  record,  may  he  filed. 

A  party  complaining  of  a  decree,  must  show  by  his  record  what  the  state  of 
the  case  was,  upon  the  pleadings  in  the  court  below. 

The  facts  of  this  record  are  stated  in  the  opinion. 
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D.  A.  Smith,  for  Plaintiffs  in  Error. 
Hay  &  Cullom,  for  Defendants  in  Error. 

Breese,  J.  There  was  a  joinder  in  error  in  this  case,  and 
submitted  on  briefs,  no  diminution  of  record  having  been 
alleged.  There  is  but  a  fragment  of  a  record  before  us,  and 
if  we  should  act  on  it,  we  would  be  compelled  to  affirm  the 
decree,  on  the  presumption  the  court  had  sufficient  before 
it  to  warrant  the  decree.  The  decree,  as  it  appears  in  the 
record,  on  assuming  that  the  pleadings  are  all  correct  and  in 
correspondence  with  the  facts  stated  in  the  decree,  is  certainly 
wrong,  but  we  have  no  right  so  to  presume.  Avoiding  then, 
a  course  which  might  prejudice  the  complainants,  we  have 
exercised  the  discretion  to  dismiss  the  writ  of  error,  so  that 
the  complainants  may  bring  the  case  properly  before  the  court, 
and  have  justice  done  them.  "We  cannot  safely  act  on  this 
fragment  of  a  record.  The  dismissal  of  the  writ  of  error 
does  not  dismiss  the  original  cause  of  action  or  bill,  or  vacate 
the  decree.  A  new  writ  of  error  can  be  prosecuted  upon  a 
more  complete  record.  A  party  complaining  of  a  decree  in 
chancery  must  show  in  the  record  he  brings  here,  what  was 
the  state  of  the  case  upon  the  pleadings  in  the  court  below. 
If  he  does  not,  this  court  must  either  affirm  the  decree,  or  dis- 
miss the  writ.  This  latter  course  has  been  pursued  for  the 
benefit  of  the  complainants,  and  as  one  the  least  injurious  to 
them. 

It  will  be  understood,  that  it  is  not  for  this  court  to  direct, 
of  its  own  mere  motion,  how  much,  or  what  parts  of  any 
particular  record  shall  be  brought  up. 

The  writ  of  error  is  dismissed. 

Writ  of  Error  dismissed. 
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The  Town  of  Pleasant,  Plaintiff  in  Error,  v. 
Solomon  Kost,    Defendant  in  Error. 

ERROE  TO  FULTON. 

An  assessment  of  labor,  for  the  repair  of  roads,  is  not  a  tax. 

The  law  of  1845,  exempting  inhabitants  of  town  and  city  corporations  from 
road  labor  outside  of  their  corporate  limits,  is  constitutional,  and  the  in- 
habitants are  not  bound  to  labor  outside  of  their  corporate  limits,  or  un- 
der other  than  their  corporate  authorities. 

This  was  an  action  brought  by  the  town  of  Pleasant,  on 
complaint  of  James  Lovell,  overseer  of  highways,  etc.,  for  a 
failure  on  the  part  of  defendant  in  error  to  work  out  or  com- 
mute two  days'  road  tax  assessed  against  him,  with  the  other 
inhabitants  of  said  town  of  Pleasant,  in  Fulton  county,  liable 
to  such  tax,  by  the  commissioners  of  highways  of  said  town, 
after  notice,  etc. 

The  case,  on  appeal  from  justice's  court,  was  tried  at  the 
February  term,  1862,  of  the  Fulton  Circuit  Court,  before  the 
judge,  a  jury  being  waived  by  the  parties.  The  plaintiff 
proved  that  the  defendant  was  a  resident  of  said  town  of 
Pleasant,  and  of  road  district  No.  2  in  said  town,  and  that  the 
defendant,  together  with  all  the  male  inhabitants  of  said  town 
over  the  age  of  twenty-one  and  under  the  age  of  fifty,  had 
been  duly  assessed  and  taxed  by  the  commissioners  of  high- 
ways for  two  days'  road  labor  each,  for  the  year  1861,  and 
that  all  the  steps  required  by  law  preliminary  to  such  assess- 
ment had  been  complied  with.  And  it  was  further  proved  by 
said  plaintiff,  that  said  defendant  had  been  duly  notified  by 
the  overseer  of  highways  of  road  district  No.  2,  to  appear  and 
work,  with  a  shovel  as  the  implement,  upon  the  highways  of 
said  town  in  said  road  district.  That  the  lists  required  by  law 
had  been  delivered  by  the  commissioners  of  highways  to  said 
overseer,  and  that  said  overseer  of  highways  gave  at  least 
three  d^ys'  previous  notice  of  the  time  and  place,  when  and 
where  said  defendant  would  be  required  to  work,  and  of  the 
implements  with  which  he  wrould  be  required  to  work.  And 
it  was  further  proved  by  the    plaintiff,  that  said  defendant 
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refused  to  work  upon  the  roads  at  the  time  and  in  the  manner 
specified  in  said  notice,  or  at  any  time,  either  in  person  or  by 
substitute,  or  to  pay  the  commutation  money  in  lieu  thereof, 
and  that  the  suit  to  recover  the  penalty  prescribed  by  the 
statute  in  case  of  such  refusal,  was  commenced  by  the  over- 
seer of  highways,  within  six  days  after  the  refusal  of  said  de- 
fendant to  appear  and  work  as  aforesaid. 

The  defendant  then  proved,  that  he  resided  in  the  town  of 
Ipava,  within  the  said  township  of  Pleasant,  and  within  said 
road  district  No.  2;  that  said  town  of  Ipava  was  incorporated 
in  1858,  as  a  town  under  the  general  laws  of  1845  for  the 
incorporation  of  towns,  and  that  from  the  time  of  its  incorpo- 
ration had  elected  all  officers  of  the  town,  acted  as  and  claimed 
to  be  a  town  corporate,  and,  as  such,  assesses  road  labor  upon 
the  residents  thereof,  and  assumes  control  of  the  roads,  streets 
and  alleys  in  said  town,  and  works  the  same,  and  that  said 
defendant  had  been  notified  within  said  road  districts,  under 
the  proper  town  authority  of  Pleasant,  but  not  by  the  author- 
ities of  the  town  of  Ipava,  but  outside  and  more  than  one  mile 
from  the  corporate  limits  of  said  town.  And  this  was  all  the 
evidence  offered  in  the  case. 

After  the  trial,  a  stipulation  was  filed  in  this  and  several 
other  cases,  with  other  parties,  involving  the  same  questions, 
whereby  it  was  agreed  by  the  parties,  through  their  attorneys, 
"  that  all  the  essential  facts  be  considered  as  proved,  on  the 
part  of  the  plaintiff,  showing  the  liability  of  eacli  of  the  said 
defendants  in  the  suit  against  him,  according  to  the  complaint 
therein  filed,  unless  exempted  from  such  liability  by  reason  of 
the  facts  hereinafter  specified  and  considered  as  proved  by 
said  defendants  respectively  in  said  suit." 

And  it  was  "  also  agreed  by  the  parties,  as  aforesaid,  that 
all  the  essential  facts  be  considered  as  proved  in  each  of  said 
cases  on  the  part  of  the  defendants  respectively,  establishing 
that  the  town  of  Ipava,  in  Fulton  county  and  State  of  Illinois, 
was,  at  the  commencement  of  each  and  all  said  suits,  a  duly 
and  legally  incorporated  town,  organized  under  the  general 
law  of  this  State  for  the  incorporation  of  towns,  contained  in 
Revised  Statutes  of  1845,  chapter  25;  that  it  was  so  incor- 
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porated  May  25,  1860,  and  has  ever  since  continually  been 
and  acted  as  such  incorporated  town,  and  was  so  acting  at 
the  date  of  the  commencement  of  each  and  all  of  said  suits; 
and  that  each  and  all  of  said  defendants  were,  at  the  date  of 
the  commencement  of  each  and  all  said  suits,  are  now,  and 
ever  since  the  25th  day  of  May  have  been,  residents  and 
inhabitants  of  said  incorporated  town  of  Ipava." 

There  was  no  June  term  of  the  Fulton  Circuit  Court  held; 
and  the  case  having,  by  the  court,  been  taken  under  advise- 
ment by  agreement  of  the' parties,  the  decision  was  announced 
at  the  September  term,  1862,  for  the  defendant,  to  which  the 
plaintiff  excepted.  Thereupon  the  plaintiff  moved  for  a  new 
trial,  and  assigned  the  following  reasons:  1st,  the  finding  of 
the  court  was  against  the  law  and  the  evidence;  2nd,  the 
finding  should  have  been  for  the  plaintiff,  instead  of  the 
defendant.  But  the  court  overruled  the  motion  for  a  new 
trial,  and  rendered  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  for  costs,  to  all  of  which  the  plaintiff  ex- 
cepted. 

The  case  is  brought  to  this  court  by  plaintiff  below,  by 
writ  of  error,  and  the  following  are  the  errors  assigned: 

The  finding  of  the  court  below  was  against  the  law  and  the 
evidence. 

The  finding  and  judgment  below  should  have  been  for  the 
plaintiff. 

The  Circuit  Court  erred  in  overruling  the  motion  of  plain- 
tiff below  for  a  new  trial. 

The  Circuit  Court  erred  in  rendering  judgment  for  the 
defendant  below. 

The  record  and  proceedings  below  are  otherwise  erroneous 
and  insufficient. 

A  stipulation  is  filed,  whereby  the  parties  admit  that  the 
proofs  in  the  Circuit  Court  established  the  liability  of  defend- 
ant Kost,  unless  he  is  excused  from  the  road  labor  tax  in  the 
township  and  road  district  where  he  lives,  to  be  worked  out- 
side of  the  corporate  limits  of  the  town  of  Ipava,  by  reason 
of  his  being  a  resident  of  the  said  town  corporate  of  Ipava, 
which  is  situated  within  said  township  and  within  the  limits 
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of  said  road  district.  And  by  said  stipulation,  all  insufficien- 
cies and  irregularities  in  the  proof  on  either  side,  and  in  the 
rendition  of  judgment,  are  waived,  the  parties  agreeing  that 
the  case  shall  be  heard  and  determined  in  the  Supreme  Court 
upon  the  point,  as  to  whether  the  male  residents  of  the  corpo- 
ration of  Ipava,  over  twenty-one  and  under  fifty,  are  exempted 
from  a  road  labor  tax  outside  the  corporation,  but  within 
their  township  and  road  district. 

Judd,  Boyd  &  James,  for  Plaintiff  in  Error. 

The  fact  of  Host's  residence  in  the  corporation  of  lpava 
does  not  exempt  him  from  the  road  labor  tax  of  his  township, 
even  when  required  to  be  worked  outside  of  the  corporation. 
O'Kane  v.  Treat  et  al,  25  111.,  557. 

The  law  of  1845,  exempting  inhabitants  of  town  and  city 
corporatians  from  laboring  on  roads  outside  of  the  corporation, 
is  unconstitutional.     O^Kane  v.  Treat  et  al.,  25  111.,  557. 

The  State  Constitution,  Art.  9,  Sec.  5.  provides  that  "  the 
corporate  authorities  of  counties,  townships,"  etc.,  '•  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes;  such  taxes  to  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the 
same." 

This  court  has  decided,  in  O'Kane  v.  Treat  et  al.,  25  111., 
that  the  charter  of  LaSalle,  exempting  the  inhabitants  thereof 
"  from  paying  any  tax  to  procure  laborers  to  work  upon  any 
road  beyond  the  limits  of  the  city,"  etc.,  is  repugnant  to  the 
constitution,  because  the  latter  requires  all  "  such  taxes  to  be 
uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same."  The  decision  referred 
to  refers  to  taxation  of  property;  but  the  constitution  just  as 
imperatively  requires  uniformity  as  to  "persons,"  as  it  does 
w^th  regard  to  property.  The  LaSalle  charter  exempts  prop- 
erty from  a  township  road  tax.  The  law  of  1845,  as  to  town 
and  city  corporations,  exempts  persons  from  a  township  road 
tax.  The  State  constitution  is  just  as  broad  in  the  one  case 
as  in  the  other;  and  if  the  law  in  the  one  case  is  unconstitu- 
tional, it  certainly  must  be  in  the  other. 
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By  the  township  organization  law  (Laws  1861,  page  220, 
sections  1  and  2,)  commissioners  and  overseers  of  highways 
are  chosen  by  the  vote  of  the  entire  township;  and  by  the 
same  law  (Laws  1861,  pages  246,  247,  sections  1,  7  and  8,)  the 
commissioners  of  highways  have  the  care  of  the  highways  of 
the  township,  and  are  required  to  assess  "  not  less  than  one 
nor  more  than  two  days  "  road  labor  on  "  every  male  inhab- 
itant "  over  twenty-one  and  under  fifty  years  old,  except  pau- 
pers, etc.  If  this  law  conflicts  with  that  of  1845  referred  to, 
then  the  law  of  1861  must  prevail. 


W.  Ross,  for  Defendant  in  Error. 


'Walker,  J.  It  is  urged,  that  by  the  16th  section  of  the 
chapter  regulating  incorporated  towns,  Rev.  Stat.,  1845,  page 
114,  the  defendant  in  error  is  exempt  from  road  labor  beyond 
the  corporate  limits  of  the  village.  On  the  contrary,  it  is 
contended  that  the  provisions  of  that  section  are  repugnant  to 
the  constitution.  The  fifth  section  of  the  ninth  article  of  that 
instrument  provides,  that  taxes  levied  for  corporate  purposes 
shall  be  uniform  as  to  persons  and  property,  within  the  limits 
of  such  body.  If  the  imposition  of  labor  for  road  purposes, 
on  individuals,  irrespective  of  property,  be  a  tax,  then  such  an 
exemption  from  the  town  burthens  might  be  a  violation  of 
this  provision,  unless  the  village  and  the  one  mile  in  each 
direction  from  its  center,  should  be  regarded  as  a  road  district, 
under  the  township  organization  laws. 

In  the  cases  of  McBride  v.  The  City  of  Chicago,  22  111., 
573,  and  City  of  Peoria  v.  Kidder,  25  111.,  351,  in  reference 
to  an  assessment  imposed  for  the  purpose  of  widening  streets, 
a  levy  of  that  character  is  held  not  to  be  a  tax,  although  in 
many  respects  similar. 

An  assessment  of  labor  for  the  repair  of  roads  and  streets, 
is  less  like  a  tax  than  is  sucli  an  assessment.  The  former  is 
not  based  upon,  nor  has  it  any  reference  to  property  or  values 
owned  by  the  person  of  whom  it  is  required,  whilst  the  latter 
is  based  alone  upon  the  value  of  property  designated  by  the 
law  imposing  it.  Nor  is  an  assessment  a  capitation  tax,  as 
that  is  a  sum  of  money  levied  upon  each  poll.     This  rate,  on 
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the  contrary,  is  a  requisition  for  so  many  days'  labor,  which 
may  be  commuted  in  money.  No  doubt  the  number  of  days 
levied,  and  the  sum  which  may  be  received  by  commutation, 
must  be  uniform  within  the  limits  of  the  district  or  body  im- 
posing the  same.  This  requisition  for  labor  to  repair  roads  is 
not  a  tax,  and  hence  this  exemption  is  not  repugnant  to  the 
constitution. 

It  was  conceded,  that  if  the  exemption  contained  in  the  16th 
section  of  the  law,  under  which  this  village  is  incorporated,  is 
not  in  violation  of  the  fundamental  law,  then  the  judgment 
was  properly  rendered  in  the  court  below.  We  have  seen, 
that  the  right  to  impose  labor  for  the  repair  of  public  high- 
ways is  not  to  be  regulated  by  the  limitation  on  the  taxing 
power.  The  town  of  Ipava,  being  a  separate  road  district, 
created  by  its  charter,  had  the  right  to  require  the  road  labor 
for  the  repair  of  the  roads  and  streets  in  its  limits  prescribed 
by  the  charter,  and  persons  residing  within  the  corporate 
limits  are  not  liable  to  be  required  to  perform  such  labor  be- 
yond those  limits,  or  under  the  township  authorities,  and  de- 
fendant failing  to  regard  their  order,  incurred  no  liability. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Benjamin  J.  R.  Dow,  impleaded  with  Dillard  Tully, 
Plaintiff  in  Error,  v.  Jonas  Seely,  Defendant  in 
Error. 

ERROR  TO  CUMBERLAND. 

Although  one  who  was  a  party  to  a  transaction  out  of  which  a  mortgage, 
originated,  might  properly  enough  have  heen  a  party  to  a  suit  to  foreclose, 
the  omission  to  make  him  one  is  not  fatal ;  an  account  taken  under  such  h 
suit  does  not  bind  him.  An  objection  of  this  character,  comes  too  late  m 
court. 

The  proper  mode  of  objecting  to  the  report  of  a  master  upon  the  ground 
that  he  has  given  too  short  notice  of  sale  under  a  decree,  is  by  excepting 
in  the  court  below. 

If  it  appears  that  the  solicitor  and  the  commissioner  executing  a  decree 
have  the  same  names,  it  does  not  follow  they  are  identical;  if  they  are, 
objection  on  this  score  should  be  taken  in  proper  time,  at  least  before  prop- 
erty is  sold. 
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This  was  a  proceeding  on  the  chancery  side  of  the  Camber- 
land  Circuit  Court,  at  the  May  term,  1859,  thereof. 

The  said  Jonas  Seely  filed  his  bill  to  foreclose  a  certain 
mortgage,  executed  by  the  defendant,  Dillard  Tully,  which  is 
in  the  usual  form,  except  so  far  as  it  sets  up  a  mistake  in 
the  clause  of  defeasance  or  condition. 

The  bill  shows  that  one  Aaron  Oldham  was  a  party  to  the 
transaction,  out  of  which  the  mortgage  originated.  The  con- 
tract is  set  out,  with  an  allegation  of  a  breach  of  the  condi- 
tion, and  shows  how  Benjamin  J.  R.  Dow  has  become  a  party 
interested. 

The  prayer  of  the  bill  is,  that  Tully  and  Dow  may  be  made 
defendants,  and  required  to  answer,  the  oath  of  Dow  being 
expressly  waived  as  an  incident  to  his  answer.  That  the 
mortgage  be  reformed  in  accordance  with  the  allegations  in 
the  bill,  for  an  account,  foreclosure,  sale  and  report,  etc. 

This  bill  is  filed  by  one  Hiram  B.  Decius,  as  solicitor  for 
complainant. 

The  record  sets  ont  the  answer  of  Benjamin  J.  R.  Dow, 
which  is  not  under  oath,  but  admits  the  allegations  of  the  bill 
affecting  him. 

A  decree  of  foreclosure,  etc.,  was  entered,  in  which  Hiram 
B.  Decius  is  appointed  a  commissioner  in  chancery  to  execute 
the  decree,  and  required  to  report  "his  actings  and  doings" 
under  the  same  at  the  next  term  of  the  court,  to  which  time 
the  cause  was  continued. 

C.  IT.  Constable,  for  Plaintiff  in  Error. 

J.  Sciiofield,  and  H.  B.  Decius,  for  Defendant  in  Error, 

Caton,  C.  J.  The  first  objection  is,  that  Oldham  should  have 
been  made  a  party.  We  do  not  think  so.  While  there  might 
have  been  no  impropriety  in  making  him  a  party,  and  thus 
allowing  him  to  be  present  at  the  taking  of  the  account,  yet  that 
was  not  indispensable.  He  was  not  a  party  to  the  mortgage, 
although  it  was  given  to  secure  advances  made  to  him,  and  he 
is  not  bound  by  the  account  taken,  and  upon  which  the  decree 
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was  based.     At  least  it  is  too  late  to  object  for  the  first  time, 
in  this  court,  that  he  was  not  made  a  party. 

It  is  next  objected  here,  for  the  first  time,  that  the  report  of 
the  master  does  not  state  the  length  of  time  he  advertised  the 
property,  but  states  that  he  advertised  it  as  specified  in  the 
decree.  We  are  inclined  to  think  that  sufficient,  but,  at  any 
rate,  the  only  mode  of  taking  advantage  of  that,  is  by  except- 
ing to  the  report,  in  the  court  below. 

The  master  named  in  the  decree  to  execute  it,  is  of  the 
same  name  as  the  complainant's  solictor.  We  know  nothing 
beyond  this,  whether  these  names  indicate  the  same  person. 
But  assuming  that  they  are,  we  think  the  defendant  should 
have  made  some  move  or  objection,  either  in  this  court  or  the 
court  below,  to  correct  that  impropriety,  instead  of  waiting 
till  the  property  has  been  sold,  to  enable  him  to  determine 
whether  it  is  a  good  sale  or  a  bad  one.  He  has  no  right  to 
speculate  on  the  chances  in  that  way.  After  acquiescing  by 
his  silence,  till  the  decree  was  executed,  it  is  now  too  late  to 
object  to  the  fitness  of  the  officer  appointed  to  execute  it. 

The  decree  is  affirmed., 

Decree  a  finned. 


Charles  O.  Nickerson  et  al,  Plaintiffs  in  Error,  v. 
Amos  Babcock,  Defendant  in  Error, 

ERROR  TO  MASON. 

A  suit  cannot  be  maintained  before  a  demand  is  due. 

When  a  note  contains  a  stipulation  on  the  part  of  the  payor,  that  in  case 
suit  is  brought  on  the  note,  he  will  pay  ten  dollars,  attorney's  fees,  the  ten 
dollars  is  not  due  till  after  suit  is  instituted,  ana  cannot  be  included 
in  the  judgment. 

This  was  an  action  of  assumpsit  on  an  instrument  as  follows : 

$753.68.  By  the  fifteenth  day  of  January  next,  1858,  we  jointly  and  sev- 
erally promise  to  pay  Amos  Babcock,  or  order,  Seven  Hundred  and  Fifty- 
Three  68-100  Dollars,  for  value  rec'd.  And  we  further  agree  if  the  above 
note  is  not  paid  without  suit,  to  pay  ten  dollars  addition  to  the  above,  for  at- 
torney fees. 

Canton,  Feb'y  9th,  1858.  C.  O.  NICKERSON. 

32 — 29th  Ilt..  JAMES  ROBB. 

JOHN  J.  FAST. 
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The  declaration  contained  one  special,  and  the  usual  money 
counts. 

Plea  of  the  general  issue,  and  several  special  pleas,  setting 
up  a  defense  as  to  part  on  the  ground  of  usury. 

The  plaintiff  admitted  that  all  of  the  amount  mentioned  in 
said  instrument  of  $753.68,  over  and  above  the  sum  of  $428, 
was  illegal  and  usurious  interest,  and  that  he  claimed  judg- 
ment for  only  said  $428,  and  the  $10  for  attorney's  fees  men- 
tioned in  said  instrument  in  addition. 

Verdict  and  judgment  for  the  plaintiff,  for  $438. 

J cdd,  Boyd  &  James,  for  Plaintiffs  in  Error. 

The  instrument  sued  on  is  a  simple  contract,  and  not  a 
promissory  note.  The  undertaking  in  these  words:  "We 
further  agree,  that  if  the  above  n  te  is  not  paid  without 
suit,  to  pay  ten  dollars  addition  to  the  above  for  attorney 
fees" — requires  proof  aliunde  the  contract  itself,  to  establish 
the  ten-dollar  liability,  that  is,  extrinsic  proof  that  suit  was 
commenced.     Lowe  v.  Bliss  et  al.,  24  111.,  168. 

And  being  a  simple  contract,  a  consideration  should  have 
been  proved  as  passing  to  all  of  the  defendants,  in  order  to  a 
recovery,  even  if  we  admit,  (which  we  do  not),  that  this  par- 
ticular instrument  was  admissible  in  evidence  at  all  under  the 
declaration  in  the  case.     Lowe  v.  Bliss  et  al.,  24  111.,  168. 

No  consideration  was  proven  in  this  case,  except  as  to  the 
defendant,  Nickerson,  below.  On  the  contrary,  the  evidence 
shows  affirmatively  (page  2  of  abstract — Barrere's  testimony) 
that  defendants  Robb  and  Fast  received  no  part  of  the  con- 
sideration, and  that  the  whole  of  it  passed  to  Nickerson. 
Nevertheless,  judgment  was  rendered  against  all  three  of  the 
defendants  below,  all  the  evidence  being  offered  and  received 
under  the  common  counts,  under  objection  and  exception,  the 
snecial  count  not  describing  the  instrument  properly. 

The  contract  "  to  pay  $1C  addition  for  attorney  fees,  if  the 
above  note  is  not  paid  without  suit,"  is  an  agreement  to  pay 
money  in  the  nature  of  special  damages,  such  as  cannot  be 
recovered  under  the  common  counts,  but  must  be  under 
special   averment  and   proof.      Fraser  et  al.   v.  Laughlin  et 
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al.,  1  Gilm.,  364;  Hamilton,  etc.,  v.  Wright,  etc.,  1  Scam., 
582;  Russell  et  al.  v.  Hamilton.  2  Scam.,  56;  Eddy  et  al. 
v.  Roberts,  17  111.,  508. 

No  recovery  can  be  had  under  the  common  counts  where 
any  tiling  remains  to  be  done  but  the  payment  of  the  money. 
The  plaintiff  in  the  case  had  to  bring  suit  before  the  ten-dol- 
lar item  became  chargeable  to  defendants  below,  under  the 
contract;  hence,  that  item  could  not  be  recovered  under  the 
money  counts,  nor  indeed  at  all  in  the  same  suit,  the  com- 
mencement of  which  created  the  liability.  Eddy  et  al.  v. 
Roberts,  17  111.,  508;  Lane  et  al.  v.  Adams,  19  111.,  168; 
Tennison  etal.  v.  Field  et  al.,  24  111.,  109;  Eggleston  v.  Buck,, 
24  111.,  263. 

The  ten-dollar  item  for  attorney's  fees  was  included  in  the 
judgment  which  was  for  $438,  while  plaintiff  only  claimed 
$428,  independent  of  $10  for  attorney's  fees.  The  "suit" 
being  a  condition  precedent  to  the  $10  liability,  the  judgment 
was  erroneous  in  this  respect. 

If  the  ten-dollar  item  could  in  any  event  have  been  legally 
recovered  in  the  suit  below,  it  certainly  could  not  without 
proof  that  it  had  become  due  and  payable  by  means  of  the 
commencement  of  the  suit  on  the  instrument.  And  on  this 
point  there  was  no  proof  whatever  offered  to  the  jury;  there- 
fore the  verdict  and  judgment  were  for  $10  too  much,  and 
the  instruction  asked  by  the  defendants  was  improperly  re- 
fused. The  jury  could  not  take  notice  without  evidence,  that 
suit  was  commenced  on  the  contract.  The  papers  in  the  case 
ought  at  least  to  have  been  introduced  in  evidence. 

G.  Barrere,  for  Defendant  in  Error. 

Walker,  J.  The  note  upon  which  this  suit  is  brought, 
contains  this  condition  :  "And  we  further  agree,  if  the  above 
note  is  not  paid  without  suit,  to  pay  ten  dollars  in  addition  to 
the  above  for  attorney's  fees."  This  presents  the  question, 
whether  this  ten  dollars  can  be  recovered  in  the  same  action, 
with  the  principal  of  the  note.  It  is  only  payable  upon  a 
contingency,  and  that  can  never  occur  until  suit  is  brought  to 
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enforce  the  payment  of  the  note.  This  sum  was  not  due  until 
suit  was  instituted,  and  no  rule  of  practice  is  more  uniformly 
recognized,  than  that  a  suit  cannot  be  maintained  before  a 
demand  is  due.  The  plaintiff  is,  therefore,  limited  in  his  re- 
covery, to  the  debt  or  damages  due  at  the  time  of  suing  the 
writ.  The  ten  dollars  in  this  case  was  not  due  when  the  writ 
issued,  and  consequently  was  improperly  included  in  the 
assessment  of  damages. 

The  j  udgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


Elisha  D.  Carter,  Plaintiff  in  Error,  v.  Adolphus 
Lewis  et  aL,  Defendants  in  Error, 

ERROR  TO  DEWITT. 

If  the  error  assigned  is  the  striking  of  a  demurrer  to  a  bill  from  the  files, 
the  demurrer  should  be  brought  to  this  court  for  examination. 

A  chancery  cause  need  not  be  referred  to  a  master  to  take  proofs ;  the  court 
can  hear  these. 

Where  interest  and  costs  are  not  claimed,  a  decree  should  not  pass  for  ;hem. 

A  decree  for  seven  hundred  dollars  and  upwards,  will  be  sustained  for  the 
sum  certain  of  seven  hundred  dollars. 

The  opinion  states  this  case  fully. 

Post  &  Smith,  for  Plaintiff  in  Error. 

Nelson  &  Emerson,  for  Defendants  in  Error. 

Breese,  J.  At  the  March  term,  1860,  of  the  Macon 
Circuit  Court,  the  defendants  in  error,  for  themselves,  and  in 
behalf  of  Samuel  Hale  and  Charles  Steller,  and  Charles 
Emerson,  and  Berry  H.  Cassell,  administrators  of  Charles  H. 
Pringle,  deceased,  and  all  other  creditors  who  would  con- 
tribute to  the  expense  of  the  suit,  filed  their  bill,  setting  forth 
in  substance:  That  prior  to  the  12th  of  November,  1859,  the 
plaintiff  in  error  was  justly  indebted  to  Lewis  &  Rosenham 
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in  $158.73;  to  Yon  Phul,  Waters  &  Bird  in  $606;  to  Samuel 
Hale  in  $115.75;  to  Steller  in  $215.75;  to  Charles  Emerson 
and  Berry  H.  Cassell  in  the  sum  of  $700  and  upwards,  and 
largely  indebted  to  divers  persons  unknown. 

Further,  that  Lewis  &  Rosenham,  Yon  Phul,  Waters  & 
Bird,  Samuel  Hale,  and  Charles  Steller,  recovered  judgment 
against  Carter  at  the  December  term,  1858,  of  the  Macon 
Circuit  Court,  for  the  several  sums  of  money  before  mentioned; 
that  executions  issued  on  said  judgments,  which  executions 
were  all  returned  by  the  sheriff  of  Macon  county,  before  the 
commencement  of  this  suit,  "no  property  found." 

That  at  the  March  term,  1857,  of  the  Logan  Circuit  Court, 
Emerson  and  Cassell,  administrators  of  Charles  H.  Pringle, 
deceased,  obtained  a  decree  for  the  payment  of  the  amount 
due  them;  that  the  court-house  of  Logan  county  and  the 
record  of  said  decree  were  afterwards  burned,  "so  that  your 
orators  cannot  state  the  exact  amount  thereof." 

Further,  that  on  the  12th  of  November,  and  previous  there- 
to, Carter  was  seized  in  fee,  or  otherwise,  of  certain  real 
estate  in  Macon  county  (describing  the  same)  of  the  value  of 
ten  thousand  dollars. 

That  on  the  12th  of  November,  Carter,  pretending  to 
be  indebted  to  David  Schmick  in  the  sum  of  $8,000,  made 
a  mortgage  pretending  to  be  for  the  better  securing  the  said 
$8,000,  and  the  further  consideration  of  one  dollar,  conveying 
all  of  his  real  estate,  subject  to  the  condition  that  if  Carter 
should  pay  to  Schmick  the  said  sum  of  money,and  such  interest 
as  might  be  due,  in  the  manner  specified  in  a  promissory  note 
of  even  date  with  the  mortgage,  that  then  the  mortgage 
should  be  void.     Mortgage  is  exhibited  and  made  part  of  bill. 

That  the  mortgage  was  duly  acknowledged  and  recorded 
previous  to  the  rendition  of  the  judgment;  that  the  mortgage 
was  made  and  contrived  of  fraud  and  collusion  for  the  purpose 
to  delay  and  hinder  the  creditors  of  Carter  in  the  collection 
of  their  debts;  that  the  debt  from  Carter  to  Schmick  was 
not  real,  but  pretended,  and  the  one  dollar  was  colorable 
only;  that  defendants  in  error  and  others  have  often  tried  to 
obtain  payment  of  tlieir  debts    and  failed ;  that  the  mortgage 
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and  note  were  made  without  consideration,  and  for  the  purpose 
of  delaying  and  hindering  creditors,  etc;  praying  that  Carter 
and  Schmick  be  made  parties  to  the  bill,  and  required  to 
answer  under  oath,  and  that  Schmick  be  compelled  to  pay  to 
the  defendant  in  error  and  others  named,  the  sums  above 
mentioned,  or  in  default  that  the  real  estate  be  subjected  to 
sale  for  the  payment,  etc.,  and  for  general  relief. 

The  record  shows,  a  change  of  venue  from  Macon  to  DeWitt 
county,  on  account  of  the  interest  of  Emerson,  Judge. 

At  the  October  term,  1860,  of  the  DeWitt  Circuit  Court, 
the  court  proceeded,  on  complainant's  motion,  to  strike  the 
demurrer  of  plaintiffs  in  error  from  the  files,  and  ordered  the 
plaintiffs  in  error  to  answer  to  the  merits  of  the  bill  in  ninety 
days,  and  continued  the  cause. 

At  the  November  term,  1861,  Mekriman,  Judge  of  the 
Seventh  Circuit,  presiding,  a  default  being  made  by  the  plain- 
tiffs in  error,  the  bill  was  taken  for  confessed,  and  the  cause 
heard  on  the  bill,  exhibits  and  proof;  and  the  decree  sets 
forth  that  the  above  named  complainants  have  obtained  judg- 
ments and  decrees  against  Carter,  as  stated  in  the  bill,  as 
follows,  to  wit:  Lewis  &  Rosenham,  for  the  sum  of  $258.73; 
Von  Phul,  Waters  &  Bird,  $606;  Samuel  Hale,  $115.75; 
Charles  Steller,  $215.75,  and  to  Charles  Emerson,  and  Berry 
H.  Cassell,  administrators  of  Charles  H.  Pringle,  deceased, 
the  sum  of  $700  and  upwards. 

Further,  that  the  mortgage  was  without  adequate  considera- 
tion, and  fraudulent  as  to  complainants,  to  delay  and  hinder, 
etc.;  and  orders  that  Carter  and  Schmick  pay  to  the  com- 
plainants the  respective  sums  above  mentioned  within  twenty 
days,  together  with  interest  and  costs  on  the  same,  and  the 
costs  of  the  proceeding,  and  in  default  thereof,  the  mortgage 
is  postponed,  canceled  and  taken  for  naught  as  against  the 
complainants,  and  so  much  of  the  real  estate  as  may  be  neces- 
sary to  pay  the  above  judgments  and  decrees,  be  sold  for  cash 
in  hand,  appointing  the  master  in  chancery  of  DeWitt  county 
to  execute  the  decree,  etc. 

The  errors  assigned  are: 

The  court  erred  in  striking  the  demurrer  from  the  files. 
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The  court  erred  in  rendering  a  decree  for  an  indefinite 
amount. 

The  court  erred  in  rendering  a  decree  by  default  against 
defendants  below. 

The  court  erred  in  nut  referring  the  cause  to  the  master  in 
chancery  to  take  proof  after  default  taken. 

The  court  erred  in  allowing  the  claim  of  Emerson  and  Cas- 
seli  for  $700  and  upwards. 

As  to  the  first  error  assigned,  we  are  enable  to  determine 
its  pertinency,  as  the  demurrer  is  not  before  us.  "We  can 
imagine  many  reasons  justifying  a  court  in  striking  a  demurrer 
from  the  files,  as  that  it  was  not  entitled  in  the  cause — it  was 
not  signed  by  counsel — it  was  not  filed  in  time — it  stated  no 
grounds  of  demurrer,  and  the  like.  We  are  to  presume  this 
demurrer  was  of  this  character,  or  the  court  would  not  have 
disposed  of  it  in  a  manner  so  summary.  It  was  the  duty  of 
the  party  complaining  of  this  action  of  the  court,  to  have 
brought  the  demurrer  here  in  the  record,  that  we  might  see  it 
was  a  proper  demurrer.  In  its  absence,  we  must  presume 
the  court  acted  properly. 

As  to  the  other  errors  assigned,  it  will  be  perceived,  the 
bill  was  regularly  taken  for  confessed,  and  the  cause  heard  by 
the  court  on  the  bill,  exhibits  and  proof.  On  default  of  answers 
no  other  course  could  be  taken  but  a  decree  pro  confesso. 

It  is  objected,  that  the  cause  should  have  been  referred 
to  the  master  to  take  the  proofs.  This  is  the  usual  practice 
and  greatly  relieves  the  court,  but  the  courts  have  the  power 
to  hear  the  whole  case  without  a  reference,  which  they  often  do. 

The  court  on  the  hearing,  found  certain  amounts  to  be  due 
the  complainants  severally,  being  the  amounts  alleged  in  their 
bill  of  complaint.  For  those  sums  and  those  only,  could  a 
decree  pass.  There  was  no  claim  for  interest  or  costs  in  the 
original  suits  set  up  in  the  bill,  consequently,  the  complainants 
could  not  recover  either,  not  being  claimed.  The  decree  of 
the  court  is  modified,  so  as  to  limit  it  to  the  several  amounts 
claimed  in  the  bill,  without  interest  or  costs  of  those  suits. 
As  to  the  decree  in  favor  of  Emerson  and  Cassell  for  seven 
hundred   dollars   "and  upwards,"  we   have  only  to   say,  that 


504  SPRINGFIELD, 


Buntain  v.  Wood  et  al. 


the  decree  is  good  fur  the  certain  sum  of  seven  hundred  dol- 
lars, and  void  for  the  residue,  and  it  will  be  so  modified. 
"With  these  modifications,  the  decree  is  affirmed. 

Decree  affirmed. 


Thomas  J.   Buntain,  Plaintiff   in    Error,  v.  Daniel 
Wood  and  Joseph  Wood,  Defendants  in  Error. 

ERROR  TO  EDGAR. 

When  a  trial  is  had  upon  bill  and  answer,  without  replication,  the  answer 
must  be  taken  as  true,  so  far  as  it  is  responsive  to  the  bill. 

Thomas  J.  Buntain,  the  plaintiff  in  error,  filed  in  the  Edgar 
Circuit  Court  his  bill  for  a  new  trial  at  law,  in  a  certain  cause 
in  which  the  said  Daniel  Wood  and  Joseph  Wood  were  plain- 
tiffs, and  said  Thomas  J.  Buntain,  defendant.  The  bill  shows 
the  rendition  of  a  judgment  at  the  October  term,  1856,  in  said 
action  at  law,  the  motion  for  a  new  trial  at  the  same  term, 
and  that  motion  overruled ;  recites  the  history  of  the  trans- 
action, out  of  which  the  action  at  law  sprung,  and  alleges  the 
discovery  of  important  material  testimony  (setting  forth  name 
of  witness,  and  what  he  would  prove)  since  the  rendition  of 
the  judgment  and  motion  at  law  for  new  trial;  concludes 
with  prayer  for  writ,  answer,  etc.,  and  relief,  general  and 
special. 

The  record  shows  that  the  note  sued  on  at  law,  is  lost,  etc. 
A  copy  of  judgment  at  law  is  set  out,  and  is  for  $819.85, 
damages  and  costs  of  suit. 

At  the  September  term,  1S57,  of  said  court,  the  defendants 
appeared  and  answered  the  allegations  of  the  bill  as  appears 
from  the  record,  denying  the  same,  except  the  discovery 
of  the  testimony  of  George  Jennell,  the  witness  named  in  the 
bill;  as  to  which,  respondents  state  they  "do  not  know  what 
testimony  was  discovered  by  said  plaintiff  after  the  rendition 
of  the  judgment  and  overruling  of  motion  for  new  trial,  nor 
do  they  know  what  facts  complainant  may  be  able  to  prove  by 
the  said  George  Jennell,"  etc. 


JANUARY  TERM,  1863.  505 

Buntain  v.  Wood  et  al. 

At  tlie  April  term,  1858,  a  decree  was  rendered  on  inspec- 
tion, "  that  the  petitioners  be  dismissed,  and  that  the  defend- 
ants recover  of  complainant  their  costs  and  charges  herein 
expended,  with  execution." 

The  errors  assigned  are: 

That  the  court  below  erred  in  rendering  the  decree,  etc. 

That  the  decree  is  erroneous  in  not  showing  the  findings  of 
the  court,  upon  which  said  decree  was  rendered,  the  record 
being  otherwise  silent  as  to  the  circumstances  of  the  trial,  etc. 

That  the  court  erred  in  refusing  the  prayer  of  the  bill,  etc. 

C.  Constable,  for  Plaintiff  in  Error. 

The  plaintiff  in  error  contends  that  the  court  below  erred 
in  dismissing  the  bill  in  this  behalf,  until  upon  trial  had,  the 
complainant  failed  to  show  the  facts  alleged  in  his  bill,  and 
that  the  court  could  not  ?ct  upon  inspection  of  bill  only, 
together  with  answer. 

Under  the  second  assignment  of  error  it  is  assumed  that 
the  case  comes  within  the  decisions  in  the  cases  of  Ward  v. 
Owens''  Adin'rs  et  al.,  12  111.,  284,  and  White  v.  Morrison,  11 
111.,  361. 

Under  the  third  assignment  of  error,  it  is  contended  that 
the  material  allegation  of  complainant  touching  the  discovery 
of  the  evidence  of  George  Jennell,  and  what  he  would  prove 
by  him,  is  not  met  or  denied  by  the  answer,  and  should  have 
been  regarded  by  the  court  below  as  admitted ;  and  being  so, 
this  fact  alone  entitled  the  complainant  to  a  new  trial,  in 
accordance  with  the  prayer  of  the  bill,  so  that  a  jury  might 
pass  upon  the  issue  made  between  the  parties,  the  newly  dis- 
covered evidence  of  such  George  Jennell  being  before  them. 

Eads,  for  Defendant  in  Error. 

Before  a  court  of  equity  will  grant  a  new  trial  at  law,  on 
account  of  newly  discovered  evidence,  it  must  appear  by  the 
bill  that  the  evidence  has  been  discovered  since  the  trial  and 
the  term  of  court  at  which  the  trial  at  law  was  had,  and  that 
it  could  not,  by  the  use  of  reasonable  diligence,  have  been 
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produced  on  the  trial;  that  the  evidence  is  material  to  the 
issue,  and  relates  to  the  merits  of  the  case,  and  that  it  is  not 
cumulative,  and  upon  a  question  of  negligence  the  party  must 
negate  every  circumstance  from  which  diligence  may  be  in- 
ferred.    Crosier  v.  Cooper,  14  111.,  141. 

It  is  submitted  that  the  bill  is  not  sufficient  to  entitle  the 
plaintiff  in  error  to  the  relief  prayed  for.  The  court  could 
not  know  that  the  newly  discovered  evidence  was  material  to 
the  issue  in  the  suit  at  law,  because  the  bill  does  not  show 
what  the  issues  in  that  suit  were.  There  is  nothing  in  the  bill 
negativing  the  presumption  that  the  newly  discovered  evidence 
is  merely  cumulative. 

All  of  the  material  allegations  in  the  bill  are  fully  answered 
and  denied  by  the  answers  under  oath  of  the  defendants  in 
error,  excepting  the  allegation  that  plaintiff  in  error  could 
prove  certain  facts  by  the  witness  Jennell.  In  regard  to  this 
charge,  the  answers  say,  that  they  do  not  know  what  the 
plaintiff  in  error  can  prove  by  Jennell,  but  fully  and  specific- 
ally deny,  that  the  facts  which  the  bill  charges  can  be  proved 
by  Jennell,  are  true.  When  a  matter  is  neither  admitted  nor 
denied,  it  must  be  sustained  by  proof.  De  Wolf  v.  Long,  2 
Gilm.,  679. 

In  this  suit,  at  the  time  it  was  disposed  of,  it  stood  for  trial 
upon  bill  and  answer.  In  such  cases  the  complainant  admits 
all  that  is  stated  in  the  answer,  whether  it  be  true  or  not. 
De  Wolf  et  al.  v.  Long,  2  Gilm.,  679. 

The  answers  here  expressly  show  that  the  complainant 
bought  the  cattle  concerning  which  was  the  controversy  in  the 
suit  at  law,  at  his  own  risk,  and  that  the  complainant  had  no 
defense  whatever  to  the  note  upon  which  the  defendants  in 
error  recovered  their  judgment.  If  the  facts  stated  in  the 
answer  are  not  true,  they  should  have  been  denied  by  replica- 
tion. 

The  court  below,  it  is  submitted,  had  a  right  to  dismiss  the 
bill  upon  inspection,  as  the  plaintiff  did  not  support  or  offer  to 
support  his  bill  by  proof,  nor  did  he  offer  to  go  to  trial.  In 
fact,  the  plaintiff  in  error  seems  to  have  wholly  abandoned  his 
case  after  the  answers  were  filed.     The  bill  was  filed   in  this 


JANUARY  TERM,  1863.  507 

Buntain  v.  Wood  et  al. 

case  in  August,  1857,  and  at  the  next  September  term,  1857, 
the  defendants  filed  their  answers.  From  that  time  up  to  the 
April  term,  I860,  at  which  time  the  suit  was  disposed  of,  the 
plaintiff  in  error  took  no  steps  to  further  prosecute  his  suit. 
It  is  contended  that  the  court,  under  such  circumstances, 
might  well  have  treated  the  case  as  abandoned  by  the  plaintiff 
in  error. 

It  is  submitted,  that  the  cases  of  Ward  v.  Owens'  Adm'rs 
et  ah,  V2  111.,  283,  and  White  v.  Morrison,  11  111.,  361,  cited  by 
the  plaintiff  in  error,  are  not  applicable  to  the  case  under  con- 
sideration. In  each  of  the  above  cases  there  was  a  trial  upon 
bill,  answer,  replication  and  oral  proofs,  and  relief  granted  to 
the  complainants.  In  the  present  case  there  was  no  replication 
or  oral  proofs  offered.  The  bill  and  answers  in  the  case  were  a 
part  of  the  record,  and  it  was  not  necessary  to  incorporate 
them  in  the  decree.  The  court  below,  having  no  evidence  be- 
fore it,  and  there  being  no  trial  of  the  case,  all  the  court  below 
could  do,  was  to  inspect  the  record  and  dispose  of  the  case 
upon  bill  and  answer. 

Walkek,  J.  This  was  a  bill  exhibited  by  complainant  to 
obtain  a  new  trial  in  a  cause  at  law.  The  bill  alleges  fraud 
in  the  sale  of  a  number  of  cattle,  for  which  the  note  sued 
upon  was  given.  That  a  motion  for  a  new  trial  was  made, 
overruled,  and  judgment  entered.  That  subsequently  com- 
plainant, for  th?  first  time,  discovered  that  he  could  prove,  by 
a  witness  residing  in  the  State  of  Kentucky,  that  defendants 
had  told  him,  that  they  knew  the  cattle  were  diseased,  and 
that  they  must  make  sale  of  them  to  avoid  loss  by  their  dying 
on  their  hands.  That  complainant  was  not  informed,  at  the 
time  of  the  trial  at  law,  or  when  the  motion  for  a  new  trial 
was  overruled,  that  he  could  prove  these  facts  by  this  or  any 
other  witness. 

The  defendants  answered  under  oath,  denying  all  fraud,  all 
knowledge  that  the  cattle  were  diseased,  or  that  they  had 
made  any  such  statement,  as  complainant  alleges  he  has 
newly  discovered,  and  that  if  he  can  make  such  proof,  it  will 
be  wholly  untrue.     The  answer  denies  all  other  material  alle- 
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gations.  JSTo  replication  was  filed,  and  a  trial  was  had  under 
the  bill  and  answer;  a  decree  was  rendered,  dismissing  the 
bill  at  complainant's  costs.  The  rendition  of  that  decree  is 
assigned  for  error. 

It  is  believed  that  no  rule  of  practice  is  better  or  more  uni- 
formly settled,  than  that  when  a  trial  is  had  upon  bill  and 
answer,  without  replication,  the  answer  must  be  taken  as  true, 
so  far  as  it  is  responsive  to  the  bill.  This  answer  admits  no 
facts  charged  in  the  bill,  but,  on  the  contrary,  denies  all  of 
the  material  allegations  which,  if  true,  would  entitle  the  com- 
plainant to  relief.  The  answer  is  responsive  to  the  bill,  is  full 
and  explicit,  and  taken  as  true,  precludes  all  grounds  of  relief. 
There  is  nothing  in  the  record  showing  that  the  cause  was  not 
ripe  for  hearing,  and  the  presumption  is,  that  it  stood  regular- 
ly for  trial  on  bill  and  answer.  We  nowhere,  in  this  record, 
perceive  any  error  in  the  rendition  of  this  decree.  It  must, 
therefore,  be  affirmed. 

Decree  affirmed. 


David  S  Curtis,  Appellant,  v.  Martha  Jane 
Marrs,  Appellee. 

APPEAL  FROM  EDGAR 

Bart  and  Bartholomew  are  not  the  same  names,  and  it  will  not  be  presumed, 
without  averment,  that  the  first  is  an  abbreviation  of  the  second  name. 

Objections  to  evidence  need  not  be  stated,  where  the  objection  cannot  be  ob- 
viated. 

An  indorser  is  a  competent  witness  for  almost  any  other  purpose  than  that 
of  impeaching  the  genuineness  of  the  paper  indorsed,  or  its  payment,  be- 
fore suit  brought. 

The  suit  below  was  brought  in  the  name  of  the  testator  of 
the  defendant  in  error,  and  judgment  was  had  at  the  special 
January  term  of  the  Edgar  Circuit  Court,  1860. 

There  are  two  counts  in  the  declaration;  one  the  common 
count  on  the  account  stated,  the  other  a  special  count  on  the 
following  bill  of  exchange,  a  copy  of  which  is  filed  with  the 
declaration: 
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$1,690  75-100.  Paris,  111.,  March  1st,  1857. 

Six  months  after  date,  pay  lo  the  order  of  Bart.  Whalon,  at  Edgar  Comity  , 
Bank,  with  ten  per  cent,  interest,  sixteen  hundred  and  ninety  and  seventy-live 
one-hundredths  dollars,  value  received,  and  charge  the  same  to  the  account  of 

To  J.  E.  Dickenson.  DAVID  S.  CURTIS. 

Indorsed,  B.  Whalon. 

Said  special  count  alleges  that  said  bill  of  exchange  was 
drawn  in  favor  of  Bartholomew  Whalon,  and  does  not  contain 
any  allegation  that  Bart.  Whalon  and  Bartholomew  Whalon 
are  one  and  the  same  person. 

The  bill  of  exceptions  shows  that  said  bill  of  exchange  was 
offered  in  evidence  at  the  time  of  the  trial,  and  objected  to  by 
the  defendant,  the  objection  overruled  by  the  court,  and  the 
ruling  of  the  court  excepted  to.  It  also  appears  from  the  bill 
of  exceptions  that  said  bill  of  exchange  was  in  the  Edgar 
County  Bank  at  the  time  it  fell  due,  and  that  there  were  no 
funds  in  bank  for  its  payment,  and  that  it  was  not  protested 
by  order  of  Whalon,  the  payee  of  the  bill;  and  that  about 
three  months  afterwards  a  payment  was  made  upon  the  bill 
by  Dill,  a  partner  of  the  drawee,  and  that  the  signature  of 
Curtis  to  said  bill  was  genuine. 

Bartholomew  Whalon  was  also  introduced  as  a  witness,  who 
said  he  was  the  payee  of  the  bill,  and  the  holder  of  the  same 
at  the  time  it  fell  due,  and  that  sometime  afterward,  say  in 
November,  he  sold  it  to  the  plaintiff — and  the  defendant  ob- 
jected to  this  testimony,  alleging  that  it  was  incompetent,  for 
the  reason  that  Whalon  was  the  payee  of  the  bill  of  exchange, 
and  an  indorser,  and  therefore  an  interested  witness — which 
objection  was  overruled  by  the  court,  and  the  defendant  ex- 
cepted. Whalon  was  allowed  to  testify,  and  said  that  he  did 
not  protest  the  bill  of  exchange,  because  he  was  requested  not 
to  do  so,  by  the  drawee,  Dickenson — by  letter;  that  he  showed 
said  letter  to  Curtis  the  drawer,  and  asked  him  what  he  should 
do.  Curtis  said,  "He  did  not  know — may  be  had  better 
wait."  The  consideration  of  said  bill  of  exchange,  was  wit- 
ness' interest  in  a  lot  of  cattle,  owned  by  him  and  one  Dill 
jointly,  and  sold  by  him  to  Dickenson,  the  drawee.  This  was 
all  the  evidence  in  the  case. 
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The  court  found  for  the  plaintiff.  Defendant  moved  for  a 
new  trial,  and  assigned  for  reasons  to  the  court,  error  in  admit- 
ting evidence  objected  to  by  the  defendant,  in  that  the  verdict 
was  contrary  to  the  law  and  the  evidence;  which  motion  the 
court  overruled,  and  rendered  judgment  for  plaintiff,  and  to 
the  overruling  of  which  motion,  and  rendering  judgment  in 
favor  of  plaintiff,  the  defendant  excepted. 

The  following  errors  were  assigned: 

The  court  erred  in  admitting  as  evidence  the  bill  of  ex- 
change offered  by  the  plaintiff  below. 

The  court  erred  in  admitting  Bartholomew  Whalon  as  a 
witness. 

The  court  erred  in  overruling  the  motion  of  the  defendant 
below  for  a  new  trial. 

The  court  erred  in  rendering  a  judgment  in  favor  of  the 
plaintiff  below  and  against  the  defendant  below. 

Read  &  Blackburn,  for  Appellant. 

The  court  erred  in  admitting  the  bill  of  exchange,  because 
there  was  a  clear  variance  between  it  and  the  declaration — 
the  declaration  alleging  that  the  bill  sued  upon  was  payable 
to  Bartholomew  Whalon,  and  the  one  offered  in  evidence  was 
payable  to  Bart  Whalon.  The  court  will  not  know  judicially 
that  Bart  is  a  contraction  of  Bartholomew.  If  such  is  the 
fact,  it  must  be  alleged  and  proven.  The  question  was  so 
decided  on  this  same  bill,  in  the  case  of  Rives  v.  Marrs,  25 
111.,  315.  Again,  the  court  erred  in  admitting  Bartholomew 
Whalon  to  testify.  lie  was  clearly  an  interested  witness.  If 
he  could  not  recover  this  money  off  of  Curtis,  he  was  directly 
liable  to  the  holder,  Marrs,  for  the  money.  At  the  time  bills 
matured  he  was  the  holder;  and  if  guilty  of  any  neglect  that 
would  relieve  the  drawer,  he  would  be  liable  to  the  present 
holder.  An  interested  person  is  not  a  competent  witness.  1 
Green  leaf,  sec.  386.  Also,  there  is  no  proof  of  the  presenta- 
tion of  said  bill  for  acceptance;  and  the  acceptance  and  pre- 
sentation for  payment  and  notice  of  non-payment  to  the 
drawer.     Before  the  drawee  is  liable  for  the  bill,  he  must  be 
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notified  of  its  due  presentation  to  the  accepter,  and  his  failure 
to  pay.     3  Kent's  Com.,  13-i. 

A.  Green,  tor  appellee. 

The  first  error  assigned  by  the  plaintiff  is,  that  the  court 
erred  in  admitting  in  evidence  the  bill  of  exchange  sued  upon, 
insisting  that  there  is  a  variance  between  the  said  bill  of  ex- 
change and  the  declaration.  Under  the  record  filed  in  this 
court,  they  cannot  avail  themselves  of  this  objection,  because 
it  was  not  stated  when  the  bill  of  exchange  was  offered  in  evi- 
dence.    Their  objection  was  a  general  one. 

A  general  objection  only  raises  the  question  of  relevancy. 
Special  objections  must  be  stated.  Sargent  v.  Kellogg,  5 
Gilm.,  281;  Buntain  v.  Bailey,  decided  at  January  term, 
1862,  see  Record  Book,  page  268. 

The  second  error  insisted  on  is,  that  the  court  erred  in  ad- 
mitting Bartholomew  Whalon,  the  payee  of  the  bill  and  one 
of  the  indorsers,  to  testify  as  a  witness  in  the  case.  That 
question  is  disposed  of  in  the  case  of  Rives  v.  Marias,  which 
was  an  action  on  the  same  bill  of  exchange.  The  court  then 
held  that  an  indorser  and  payee  of  a  bill  of  exchange  is  a  com- 
petent witness.     Rives  v.  Marrs,  25  111.,  315. 

Breese,  J.  It  must  be  presumed  the  court  below,  in  de- 
ciding the  questions  in  this  case,  had  not  before  it  the  opinion 
of  this  court  in  the  case  of  Rives  v.  Marrs,  25  111.,  316,  on  the 
same  bill  of  exchange.  That  suit  was  brought  by  the  indorsee 
against  the  indorser,  and  this  by  the  indorsee  against  the 
drawer  of  the  bill.  The  bill  was  payable  to  Bart  Whalon, 
and  in  the  declaration  it  is  described  as  payable  to  Bartholo- 
mew Whalon,  without  any  averment  that  Bart  and  Bartholo- 
mew were  one  and  the  same  person,  or  that  the  former  was 
an  abbreviation  of  the  latter.  We  there  said,  and  again  say, 
we  cannot  judically  know  that  the  former  is  an  abbreviation 
of  the  latter,  or  that  Bart  is  not  a  full  proper  name,  hence  the 
variance.  It  is,  however,  urged  by  appellee,  that  this  objec- 
tion cannot  avail  here,  as  it  was  not  specifically  pointed  out  in 
the  court  below,  the  objection  there  being  to  the  introduction 
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of  the  instrument  in  evidence  on  the  ground  of  variance,  with- 
out stating  in  what  the  variance  consisted.  The  cases  cited 
by  the  appellee  show  the  reason  why  the  objection  should  be 
pointed  out  on  the  trial,  to  be  that  the  party  may  obviate  it  it 
in  his  power.  The  reason  of  the  rule  does  not  apply  here,  as 
the  objection  could  not  be  obviated  on  the  trial,  the  declaration 
wanting  the  necessary  averments  under  which  to  admit  the 
requisite  proof. 

On  the  remaining  point,  the  weight  of  authority  seems  to 
be  that  an  indorser  is  a  competent  witness  for  almost  all  pur- 
poses except  to  impeach  the  genuineness  of  the  bill,  or  its 
payment  before  suit  brought. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  the  declaration. 

Judgment  reversed. 


Henry  Carpen,  Plaintiff  in  Error,  v.  H.  H.  and    R. 
Hall,  Defendants  in  Error. 

ERROR  TO  MORGAN. 

Two  persons  employed  the  same  broker  to  sell  cattle  for  them.    The  brok 
paid  to  one  of  them  too  much,  and  to  the  other  as  much  too  little.    The 
latter  sued  the  former  for  money  had  and  received.     Held,  that  the  action 
does  not  lie. 

The  facts  of  the  case  are  the  same  as  in  the  case  which  was 
decided  in  the  twenty-seventh  volume  of  these  Reports  (Flail 
v.  Carpen,  27  111.,  386,)  which  see,  for  the  history  of  the  trans- 
action. 

D.  A.  Smith,  for  Plaintiff  in  Error. 

Morrison  &  Epler,  for  Defendants  in  Error. 

We  do  not  deny  the  doctrine  asserted  by  the  attorneys  for 
the  plaintiff  in  error,  that  "  the  action  (for  money  had  and 
received)  lies  whenever  one  person  has  received  the  money  of 


JAKCAIIY  TERM,  1863.  513 

Carpen  v.  Hall  et  al. 

another,  which,  in  equity  and  good  conscience,  he  ought  not 
to  retain/'  But  the  mistake  made  by  the  plaintiff  in  error  is,, 
in  supposing  that  the  money  claimed  by  him  in  this  suit  be- 
longed to  him.  We  say  that  the  $171  in  question,  if  not  the 
money  of  defendants  in  error,  is  the  money  of  Florence,,  the 
broker,  and  not  the  money  of  Carpen.  Hence  Carpen  could 
not  recover  in  this  suit. 

When  the  money  for  the  cattle  sold  by  the  agent  was  paid1 
in,  it  did  not  thereby  become  the  money  of  Carpen,  but  was 
the  money  of  Florence,  and  Florence  was  then  indebted  to 
Carpen  the  net  amount  the  cattle  sold  for.  This  case  is  iden- 
tical with  same  case  at  the  last  term  of  this  court.  See  Hall 
v.  Carpen,  27  111.,  386. 

Walker,  J.  If  defendant  in  error  received  money  from 
the  cattle  broker,  which  he  should  have  paid  to  plaintiff  in 
error,  an  action  manifestly  accrued  to  the  broker  for  its  re- 
covery. Plaintiff  in  error  clearly  had  a  right  of  recovery 
against  the  broker  to  recover  the  money  for  which  his  cattle- 
were  sold.  The  money  was  not  commingled  into  a  common; 
fund  by  the  parties,  nor  could  it  be  without  their  consent.. 
The  broker  was  separately  employed,  by  each  of  the  parties, 
to  sell  their  several  lots  of  cattle,  and  each  had  a  claim 
against  him  for  the  money  received  by  him  on  their  account. 
If  the  broker  paid  defendant  in  error  more  than  he  was 
entitled  to  receive,  that  was  no  concern  of  plaintiff  in  errorr 
as  he  had  his  remedy  against  his  agent,  and  the  latter  against 
plaintiff  in  error. 

The  claim  was  not  of  such  a  character,  that  the  broker 
could  assign  it  to  plaintiff  in  error.  It  may  be  that  he  could 
maintain  an  action  in  the  name  of  the  broker  for  his  own  use,, 
if  he  has  acquired  an  equitable  assignment  of  the  claim,  but 
it  could  not  be  negotiated  so  as  to  authorize  a  recovery  in  the 
name  of  plaintiff  in  error  Trumbull  v.  Campbell,  3  Gilm., 
502. 

The  fact,  that  it  is  claimed  that  the  agent  made  a  mistaker 
in  paying  the  money  to  defendant  in  error,  does  not  dis- 
tinguish this  case  from  that  presented  by  the  facts,  when  it 
33— 29th  III. 
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was  previously  before  the  court.  27  111.,  386.  It  is  still 
within  the  rule  then  announced.  The  money  in  the  hands  of 
the  broker  was  not  specifically  that  of  the  several  parties. 
Any  other  current  money  would  have  paid  them  as  well. 
And  although  the  action  for  money  had  and  received,  is  broad 
and  comprehensive,  still  we  are  of  the  opinion  that  it  does  not 
embrace  this  case. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


William  A.  Patterson,  Appellant,  v.  Jacob  Kreig, 

Appellee. 

APPEAL  FROM  HANCOCK. 

In  all  alienations  of  the  homestead,  whether  by  deed  of  bargain  and  sale, 
or  by  mortgage,  the  wife  must  execute  and  acknowledge  a  release  of  the 
homestead  right.  This  is  made  a  condition  to  the  validity  of  such  alien- 
ations by  the  homestead  law  of  1857. 

On  the  8th  day  of  October,  1860,  William  A.  Patterson 
filed  his  declaration  in  ejectment  against  Jacob  Kreig  in  the 
usual  form,  to  recover  possession  of  the  north  half  of  the 
south-east  quarter  of  Section  16,  in  Township  5  north,  Range 
6  west,  in  Hancock  county,  Illinois,  which  said  declaration 
was  duly  served  on  defendant  on  the  24th  day  of  September, 
1860. 

Plea,  not  guilty. 

On  the  12th  day  of  March,  1861,  issue  being  joined  and 
jury  waived  by  the  parties,  the  cause  was  submitted  to  the 
court,  Sibley,  Judge,  for  trial;  upon  which  trial,  the  court 
found  the  issues  for  the  defendant,  and  gave  judgment  for  costs 
against  the  plaintiff,  and  ordered  that  a  bill  of  exceptions  be 
signed  and  filed  by  the  first  day  of  the  next  term  of  said 
court. 

The  plaintiff  prayed  an  appeal,  which  was  allowed  on  his 
entering  into  bond. 

On  the  trial  of  the  cause,  the  defendant,  Kreig,  admitted 
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that  lie  was  in  possession  of  the  premises  at  the  time  of  the 
service  of  the  declaration,  and  of  trial  of  the  cause,  and  ad- 
mitted the  execution  of  the  note  accompanying  the  mortgage 
for  $1,037.80.  Plaintiff  read  in  evidence  a  mortgage  from 
the  defendant,  Jacob  Kreig,  and  Jane  Kreig,  his  wife,  to 
plaintiff  and  one  Jacob  Sholl,  dated  February  the  25th,  1859, 
for  the  premises,  to  secure  the  payment  of  the  above  named 
note  for  $1,037.80,  by  which  said  mortgage  the  said  Jacob 
and  Mary  Kreig  bargained,  sold  and  conveyed  the  premises  in 
question  to  said  plaintiff  and  said  Jacob  Sholl,  with  all  the 
appurtenances  thereunto  belonging  or  in  anywise  appertain- 
ing, with  a  general  warranty  of  title.  Which  said  mortgage 
deed  was,  upon  condition  that  if  said  Jacob  Kreig  and  Jane 
Kreig  paid  to  said  plaintiff  and  said  Sholl,  the  full  amount  of 
said  note  of  $1,037.80,  on  or  before  the  1st  day  of  September, 
1859,  said  mortgage  deed  should  become  void,  and  the  estate 
thereby  granted,  to  cease — otherwise,  to  be  and  remain  in  full 
force  and  effect;  which  said  mortgage  was  duly  signed  and 
acknowledged  by  said  Jacob  Kreig  and  Jane  Kreig. 

Plaintiff  read  in  evidence  the  note  accompanying  said  mort- 
gage for  $1,037.80,  and  a  deed  from  Jacob  Sholl  and  William 
A.  Patterson  for  the  premises  in  question,  dated  the  24th  day 
of  September,  1860,  and  proved  by  B.  F.  Peterson,  a  witness 
sworn  in  the  case,  that  the  deed  was  executed  by  Jacob  Sholl 
before  the  declaration  in  this  case  was  served  on  the  defendant. 

The  plaintiff  admitted  that  said  defendant,  Jacob  Kreig,  at 
the  time  of  the  execution  of  the  mortgage,  was  the  owner  of 
the  premises  in  question,  and  a  householder  and  the  head  of  a 
family,  consisting  of  a  wife  and  children,  and  living  upon  and 
occupying  said  premises  as  a  homestead,  and  still  was  and 
had  continued  to  be  the  owner  of  said  premises  (  subject  only 
to  said  mortgage  deed ),  and  to  reside  upon  and  occupy  said 
premises  with  his  family  as  his  homestead;  which  was  all  the 
evidence  offered  in  the  case. 

To  which  finding  of  the  court  of  the  issues  in  this  case  for 
the  defendant,  and  rendering  judgment  for  costs  against  the 
plaintiff,  the  plaintiff  excepted. 

The  errors  assigned  are: 
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That  the  court  erred  in  "finding  the  issues  for  the  defendant, 
and  rendering  judgment  against  the  plaintiff  for  costs. 

The  court  erred  in  not  finding  the  issues  in  the  case  for  the 
plaintiff,  and  rendering  judgment  against  the  defendant. 

The  judgment  of  the  court  was  against  the  law  and  evidence 
in  the  case. 

Mack  &  Draper,  for  Appellant. 

The  defendant  sets  up  the  right  of  homestead  exemption 
under  the  homestead  law,  as  a  defense  to  this  suit. 

The  homestead  act  makes  no  provision  for  setting  up  the 
right  of  homestead  exemption,  under  the  statute,  as  a  defense 
against  an  action  in  ejectment. 

The  homestead  act  is  against  the  policy  of  the  common  law, 
and  should  be  construed  strictly.  Sedgwick  on  Stat,  and 
Const.  Law,  314. 

It  is  a  rule  for  construing  statutes  that  the  naming  of  one 
thing  is  the  exclusion  of  another.  13  111.,  516;  Dwarris  on 
Stat.,  714;  5  East,  478;  4  Price,  78. 

This  statute  specifies  that  the  right  of  homestead  exemption 
may  be  claimed  in  cases  of  levy  and  forced  sale,  under  an 
order  of  court;  and  by  rule  of  construction,  excludes  the 
defense  in  all  other  cases. 

The  legislature  only  intended  to  give  the  right  of  homestead 
exemption  in  cases  of  levy  and  forced  sale,  under  an  order  or 
decree  of  court.  .Ely '  v.  Eastwood,  26  111.,  107;  Smith  v.  Mare, 
26  111.,  150. 

The  defendant  failed  to  show  that  the  mortgage  debt  was 
not  incurred  for  the  purchase-money,  or  improvement  of  the 
land.     Kitchel  v.  Burgwin  and  Wife,  21  111.,  40. 

An  absolute  deed  will  convey  the  homestead  without  any 
express  homestead  release.     Getzler  v.  Lavoni,  IS  111.,  511. 

As  between  the  mortgagor  and  the  mortgagee,  the  mortgage 
conveys  the  legal  estate,  and  for  the  purposes  of  this  suit  is  of 
equal  dignity  with  an  absolute  deed.  The  mortgagee  is  a 
mere  tenant  at  will,  and  his  estate  is  simply  an  equity  of  re- 
demption.    1  N.  II.,  333;  1  Hilyard  on  Mort.,  2;  3  Pick.,  204; 
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10  Met.,  471;  1  K  H.,  171;  2  N.  TL,  16;  5  Met.,  3;  5  Cosh., 
123. 

The  statute  of  1853  (Purple's  111.  Stat.,  167,)  cures  all  infor- 
malities or  omissions  in  the  mortgage,  acknowledgment,  failure 
to  name  the  homestead  or  otherwise,  if  the  deed  is  made  in 
good  faith,  with  the  intention  of  conveying  the  homestead. 

The  wife  has  no  right  of  homestead  exemption  during  the 
lifetime  of  the  husband.  Getzler  v.  Lavoni,  18  111.,  511.  And 
is  not  a  party  to  this  suit. 

The  homestead  acts  give  no  estate  to  the  husband,  but  sim- 
ply a  right  to  claim  that  his  homestead  is  exempt  from  the 
payment  of  a  certain  class  of  debts;  and  he  can  claim  no  such 
right  until  the  contingency  of  levy  and  forced  sale  under  an 
order  or  decree  of  court  arises.  The  lot  of  ground  which  the 
householder  occupies  as  a  homestead  is  one  thing,  and  the 
right  to  claim  its  exemption  from  the  payment  of  debts  is 
another.  The  legislature  did  not  intend  to  incumber  the 
transfer  of  the  first  with  the  homestead  release,  or  until  the 
wife  gave  her  consent;  but  simply  intended  to  incumber  the 
right  to  waive  or  release  the  right  of  exemption  from  the  pay- 
ment.of  debts  in  the  cases  named  in  the  statute,  until  the  wife 
gave  her  consent.  But  a  deed  or  mortgage  which  conveys 
the  fee,  necessarily  carries  with  it  all  minor  estates  or  claims 
upon  the  land. 

Scofield  &  Manier,  for  Appellee. 

The  defendant  below  defended  under  the  homestead  laws  of 
1851  and  1857.  (Stat.  1858,  pp.  586,  587.)  The  plaintiff 
contends  that  the  homestead  laws  are  to  be  strictly  construed, 
and  will  not  protect  against  an  ejectment  for  the  recovery  of 
mortgaged  premises,  although  it  will  from  an  order  of  sale  on 
foreclosure.  If  this  be  so,  then  all  the  benefits  intended  to  be 
secured  to  the  debtor  and  his  family,  and  the  manifest  object 
of  the  legislature,  may  be  frustrated.  If  the  creditor  may 
eject  the  debtor  and  his  family,  and  come  into  possession  of 
the  homestead,  the  former  decisions  of  this  court,  holding  the 
homestead  exempt  from  sale  on  foreclosure,  are,  for  all  practi- 
cal purposes,  of  no  benefit  to  the  debtor,  as  the  creditor  may, 
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after  recovery  in  ejectment,  foreclose  the  equity  of  redemption 
and  sell  it,  and  even  if  he  could  not,  the  law  ceases  to  he  any 
present  protection. 

We  urge  that  this  law  is  remedial  and  entitled  to  a  liberal 
construction,  to  effectuate  the  object  intended  by  the  legisla- 
ture.    25  111.,  610;  23  111.,  542. 

The  waiver  of  the  right  in  both  husband  and  wife  must  be 
express,  and  will  not  be  implied  against  either  by  general  or 
specific  covenants,  but  the  waiver  may  be  in  the  mortgage. 
21  111.,  40;  23  111.,  536. 

The  cases  of  Ely  v.  Eastwood,  26  111.,  107,  and  Smith  v. 
Gore,  26  111.,  150,  have  no  application  here,  because  those  cases 
were  decided  under  the  law  of  1851,  without  reference  to  the 
law  of  1857,  which  makes  the  "signature  and  acknowledg- 
ment" of  the  wife  a  condition  to  the  alienation  of  the  home- 
stead; and  for  the  further  reason,  that  in  those  cases  the  cred- 
itor was  not  invoking  the  process  or  order  of  any  court,  but 
simply  pursuing  his  rights  under  a  power  of  sale — making 
the  cases  analogous  to  a  sale  by  an  attorney  in  fact,  under  a 
power  of  attorney,  in  which  case,  the  act  of  the  attorney  or 
trustee  is  the  act  of  the  principal,  and  as  a  conveyance,  would 
bind  him  and  those  claiming  under  him.  Since  the  act  of 
1857,  the  wife's  rights  are  not  held  under  her  husband,  but  by 
the  law,  the  same  as  the  husband  himself. 

To  present  the  question  properly  before  this  court,  the  ap 
pellant  should  have  moved  for  a  new  trial  in  the  court  below, 
and  on  refusal  to  grant  the  same,  have  excepted. 


Caton,  C.  J.  This  was  an  action  of  ejectment,  upon  a 
mortgage  executed  by  the  husband  and  wife  upon  the 
homestead,  without  any  release  or  waiver  of  the  homestead 
right,  and  the  question  is,  can  the  homestead  right  be  claimed 
in  an  action  of  ejectment?  It  would  undoubtedly  be  very 
difficult  to  do  this  under  the  law  of  1851.  That  law  only  ex- 
empted the  homestead  from  levy  and  forced  sale,  and  the  first 
section  provides,  "And  no  release  or  waiver  of  such  exemp- 
tion shall  be  valid,  unless  the  same  shall  be  in  writing,  sub- 
scribed by  such  householder,  and  acknowledged  in  the  same 
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manner  as  conveyances  of  real  estate  are  required  to  be  ac- 
knowledged." Thus  the  law  remained,  until  it  was  amended 
in  1857,  as  follows:  "That  the  first  section  of  'An  Act  to 
exempt  homesteads  from  sale  on  execution,'  approved  Febru- 
ary 11,  1S51,  be  amended  by  inserting  after  the  words,  'sub- 
scribed by  such  householder,'  the  words,  '  and  his  wile,  if  he 
has  one,'  it  being  the  object  of  this  act  to  require,  in  all  cases, 
the  signature  and  acknowledgment  of  the  wife,  as  conditions 
to  the  alienation  of  the  homestead."  This  amendment  does 
something  more  than  merely  make  it  necessary  for  the  wTife 
to  join  in  the  release  of  the  homestead  right.  It  goes  further, 
and  cuts  up  by  the  roots  all  alienations  of  the  homestead,  in 
which  she  does  not  sign  and  acknowledge  a  release  of  the 
homestead  right.  This  is  made  a  condition  to  the  validity 
of  all  alienations  of  the  homestead,  whether  by  deed  of  bar- 
gain and  sale,  or  mortgage.  There  was  no  such  release  of 
the  homestead  right  signed  and  acknowledged  by  the  wife, 
accompanying  this  mortgage,  and  without  that,  this  statute, 
in  substance,  declares  it  to  be  invalid,  and  this  reduces  the 
case  to  the  simple  question,  can  the  plaintiff  recover  upon 
an  invalid  conveyance?  This  question  is  so  easy,  that  it 
answers  itself.  By  annexing  this  condition,  the  legislature 
determined  that  it  should  not  be  binding  in  law  without  it, 
and  consequently  it  creates  no  rights  as  a  conveyance,  and 
it  is  only  as  a  conveyance  that  the  plaintiff  treats  it  when  he 
attempts  to  recover  upon  it  in  ejectment. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  F.  Ward,  Plaintiff  in  Error,  v.  William  F. 
Enders  et  al.,  Defendants  in  Error. 

ERROR  TO  ADAMS. 

A  decree  should  conform  to  the  prayer  of  the  bill. 

A  conveyance  in  fraud  of  creditors,  should  be  set  aside,  as  against  the  per- 
sons, their  heirs,  etc.,  whose  debts  shall  be  hindered  or  delayed  thereby ; 
the  deed  may  not  be  held  utterly  void,  as  between  the  parties  to  it. 

Such  a  conveyance  is  not  void  as  to  subsequent  creditors. 
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William  F.  Enders  &  Co.,  complainants  below,  filed  their 
bill  in  chancery,  in  the  Pike  Circuit  Court,  on  the  28th  day  of 
March,  1860,  alleging  that  one  Joshua  Wood  became  indebted 
to  them  for  goods  in  November,  1857,  in  the  sum  of  $353.21. 
At  the  November  term,  1859,  of  the  Pike  Circuit  Court,  judg- 
ment was  obtained  upon  said  indebtedness  for  $410.36,  and 
costs.  Execution  was  issued  and  went  into  the  bauds  of  the 
sheriff  on  28th  of  December,  1859,  and  returned  nulla  bona. 
That  Joshua  Ward  was  the  owner  of  a  valuable  farm  and 
other  real  estate  during  the  time  of  his  indebtedness;  that  he 
has  at  different  times  deeded  away  all  of  his  real  estate,  and 
disposed  of  nearly  all  of  his  personal  property;  retaining  only 
so  much  as  is  exempt  from  execution;  that  in  order  to  hinder, 
delay,  and  defraud  said  complainants,  said  Joshua  Ward  con- 
veyed by  deed  to  William  F.  Ward,  the  south-east  quarter  of 
Section  21,  the  south-west  quarter  of  the  north-west  quarter  of 
the  south-west  quarter  of  Section  22,  in  Township  4  south, 
Range  4  west;  that  said  Ward  occupied  said  land  as  his  home- 
stead during  the  accrual  and  existence  of  said  indebtedness, 
but  abandoned  it  about  the  time  of  making  said  deed;  that 
said  William  F.  Ward  is  the  son  of  Joshua  Ward,  and  was  a 
single  man  at  the  time  of  conveyance,  and  but  just  grown  up, 
and  possessed  of  but  little  personal  property  and  no  real  estate; 
that  to  cover  up  and  make  colorable  said  sale,  Joshua  Ward 
caused  a  mortgage  to  be  given  by  said  William,  on  said  land, 
for  the  consideration  of  $6,090,  the  condition  reciting  to  secure 
the  payment  of  five  notes,  payable  at  different  times;  that 
said  William  was  wholly  unable  to  pay  out  of  his  own  means 
the  said  pretended  consideration;  that  said  deed,  mortgage, 
and  notes  were  all  planned  to  delay,  hinder  and  defraud  com- 
plainants; that  said  debt  is  yet  due  and  unpaid.  Prays  that 
said  deed,  mortgage  and  notes  may  be  decreed  to  be  fraudu- 
lent as  against  complainants,  and   be   set  aside  and  annulled. 

On  the  8th  dry  of  June,  1860,  the  answers  of  Joshua  and 
William  F.  Ward  were  filed,  and  admit  that  said  Joshua  con- 
veyed the  premises  in  the  bill  described,  to  said  William,  but 
deny  that  it  was  fraudulent,  or  that  it  was  done  to  hinder, 
delay  or  defraud  complainants,  but  that  it  was  a  bona  fide 
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sale;  admit  that  at  time  of  conveyance,  William  was  single, 
but  deny  that  lie  was  without  property;  allege  he  is  worth 
$3,000  in  personal  property;  that  at  the  time  of  deed,  had  a 
saw  mill  worth  $2,700;  insist  that  said  conveyance  was  made 
in  good  faith. 

Replication  to  answers  filed  July  24,  1862. 

The  depositions  in  evidence  filed  in  said  cause  show  the 
existence  of  the  indebtedness  as  stated  in  bill,  and  establish 
the  allegations  in  it. 

The  venue  was  changed  to  Adams  county. 

At  the  March  term  of  the  Adams  Circuit  Court  a  decree 
was  entered,  declaring  that  said  deed  and  mortgage  were,  at 
the  time  they  were  made,  and  were  then,  void  and  fraudulent, 
and  vacates  and  cancels  the  same,  and  sets  the  same  aside, 
and  orders  the  sale  of  the  premises  to  satisfy  the  amount  due. 

J.  S.  Bailey,  and  F.  G.  Brown,  for  Plaintiff  in  Error. 

This  decree  should  be  reversed,  because  the  facts  alleged  in 
the  bill  only  authorize  a  decree,  rendering  the  deed,  and 
notes,  and  mortgage,  void,  as  to  complainants  in  the  bill  in 
chancery,  and  as  between  the  parties  to  the  deed  it  is  bind- 
ing. 1  Story  Eq.,  sec.  371,  p.  364;  8  E.  C.  Reports,  p.  99; 
Fonbl.  Equity,  122;  Beechart  v.  Castwar,  5  Binney,  109; 
Osborn  v.  Moss,  7  Johns.,  160;  Findley  v.  Cooley,  1  Blackf., 
263;  Chajpin  v.  Pease,  10  Conn.,  69;  Fox  et  al.  v.  Willis,  1 
Mich.,  325;  Cushwa  v.  Cushwa,  5  Md.,  44;  Lowry  v.  Orr,  1 
Gilm.,  85 ;  Choteau  v.  Jones,  11  111.,  300 ;  Waggoner  v.  Cooley, 
17  111.,  239;   Curtis  v.  Price,  12  Yesey,  101. 

The  complainants  only  ask  a  decree  that  the  conveyance 
maybe  declared  void,  as  against  them;  and  the  decree  annuls, 
cancels,  and  declares  that  it  was,  at  the  time  of  the  making, 
and  still  is,  utterly  void. 

There  is  no  sufficient  evidence  of  fraud  to  uphold  this 
decree. 

There  is  no  evidence  whatever,  that  William  F.  Ward  had 
any  knowledge  of  the  indebtedness,  or  in  any  way  interfered 
to  hinder,  delay  or  defraud  complainants. 

If  the  court  should  be  of  opinion  that  the  decree  should 
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not  be  reversed,  we  ask  that  it  may  be  modified,  so  as  to 
declare  the  deed,  notes  and  mortgage  only,  to  be  void  as 
against  complainants. 

W.  A.  Grimshaw,  and  Grimshaw  &  Williams,  for  De- 
fendants in  Error. 

This  was  a  bill  to  set  aside  a  conveyance  by  a  debtor, 
Joshua  Ward,  to  his  son,  William  F.  Ward,  for  fraud.  The 
allegation  in  the  bill,  is  that  the  deed  which  is  complained  of 
as  fraudulent,  contained  an  expressed  consideration  of  $6,090, 
which  consideration  is  alleged  not  to  have  been  paid.  The 
answer  denies  fraud,  but  does  not  set  up  that  any  considera- 
tion was  paid,  nor  does  the  proof  show  that  William  F.  Ward 
ever  paid  one  dollar  for  the  property.  The  proof  is  clear  that 
defendants  in  error  were  creditors  of  Joshua  Ward  before 
conveyance;  that  they  obtained  judgment  and  were  prevented 
from  collecting  their  judgment  by  Joshua  Ward  conveying 
his  real  estate  to  his  son,  William  F.  Ward,  who  does  not 
prove  that  he  ever  paid  anything  for  this  conveyance,  and 
who  is  shown  by  the  proof  to  have  been  unable  to  have  paid 
for  the  land.  This  fraud  is  palpable,  and  is  clearly  proved. 
The  recital  in  the  deed  to  William  F.  Ward  does  not  prove- 
payment  of  consideration.  This  principle  is  decided  in  Brown 
v.  Welsh,  18  111.,  346;  Jackson  v.  McChesney,  7  Cow.,  362; 
Harrison  v.  Soutkcote,  1  Atkyns,  538 ;  Ilardingkam  v.  Nick- 
oils,  3  Atkyns,  304. 

No  attempt  is  made  to  prove  any  payment  of  a  considera- 
tion. 

We  insist,  that  the  proof  fully  justified  the  decree,  that  the 
deed  to  William  F.  Ward  was  fraudulent  and  void  as  to 
creditors,  and  that  the  decree  was  rendered  literally  in  com- 
pliance with  the  statute  of  frauds,  and  so  far  as  it  permitted 
William  F.  Ward  to  pay  the  debt  of  complainants,  and  by  so 
doing,  to  prevent  a  sale  of  the  premises,  it  was  a  decree  which 
was  legal  and  also  fair  towards  William  F.  Ward.  The  de- 
cree is  not  personal  as  to  him,  except  so  far  as  it  declares  deed 
void  for  fraud,  and  directs  sale,  unless  both  defendants  paid 
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the  debt.  The  decree  was  proper  under  both  general  and 
special  prayer  in  ohe  bill,  and  if  it  had  ordered  a  sale  without 
permitting  the  grantee  in  the  fraudulent  deed  to  avoid  the 
effect  of  decree  by  paying  the  money,  might  have  been  erro- 
neous against  William  F.  Ward.  Why  should  he  complain 
that  he  is  permitted  to  avoid  the  consequences  of  a  sale,  by 
paying  the  money  due  complainants? 

The  deed,  if  void,  was  void  in  toto.  Hyslop  v.  Clarke,  14 
Johns.,  464;  Mackie  v.  Cairns,  5  Cow.,  564. 

If  void,  because  intentionally  made  to  defraud  creditors,  it 
is  void  on  account  of  ill  faith  as  to  all  subsequent  as  well  as 
all  prior  creditors.  1  Story's  Eq.  Juris.,  sees.  361,  371; 
Drinkwater  v.  Drinkwater,  4  Mass.,  357. 

The  decree  does  not  attempt,  however,  to  settle  any  rights 
except  those  of  the  parties  to  the  record.  Questions  as  to  the 
rights  of  other  parties,  or  of  the  effect  of  decree  on  rights  of 
other  parties,  cannot  be  presented.  The  decree  on  proof 
declares  deed  void,  and  orders  a  sale  if  debt  is  not  paid,  and 
complainants  were  not  bound  to  put  in  their  decree  the  extent 
to  which  it  was  or  might  be  void  as  to  parties  outside  the 
record,  and  they  would  have  taken  either  a  void  or  erroneous 
decree  if  they  had  done  so 

Breese,  J.  This  was  a  bill  in  chancery,  filed  by  the  com- 
plainants as  creditors  of  Joshua  Ward,  to  set  aside,  on  the 
ground  of  fraud,  a  certain  deed  and  mortgage  executed  by 
Ward  to  his  son,  William  F.  Ward.  So  far  as  the  complain- 
ants are  concerned,  the  fraud  was  fully  established.  The 
proof  is  abundant  on  that  point,  and  that  they  were  hindered 
and  prevented  thereby,  from  collecting  the  debt  of  Joshua 
Ward.  A  decree  was  passed,  declaring  this  deed  and  mort- 
gage, at  the  time  they  were  executed,  fraudulent  and  void, 
and  it  vacates  and  cancels  them,  and  sets  them  aside,  as 
against  all  parties. 

The  only  question  presented  is,  as  to  the  propriety  of  this 
decree. 

The  complainants,  by  their  bill,  ask  only  that  these  con- 
veyances shall  be  set  aside  as  to   them,  and  this   is   all  they 
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had  a  right  to  ask.  The  decree  should  be  accordingly  to  the 
prayer  of  the  bill,  and  affect  only  the  parties  to  the  bill. 
The  decree  is  erroneous,  for  these  conveyances  are  not  utterly 
void.  Our  statute  declares,  they  shall  be  deemed  and  taken 
only  as  against  the  persons,  their  heirs,  etc.,  or  assigns,  whose 
debts,  etc.,  shall,  by  such  devices,  be  in  any  wise  disturbed, 
hindered,  delayed  or  defrauded,  as  "  clearly  and  utterly  void." 

By  a  long  course  of  decisions  in  the  courts  of  Great  Britain, 
and  in  most  of  those  in  this  country,  including  this  court,  it  is 
held,  that  as  between  the  parties  to  the  deed,  it  is  valid  and 
binding.  Lowry  v.  Orr,  1  Gilm.,  85;  Chauteau  v.  Jones,  11 
111.,  318;  Waggoner  v.  Cooley,  14  111.,  239;  1  Story's  Eq.  Jur., 
sec.  371;  Fonblanque's  Equity,  122,  with  notes  of  reference 
to  American  cases.  The  case  of  Ilyslojp  v.  Clarke,  14  Johns. 
K.,  464,  appears  to  have  been  decided  on  the  language  of  the 
statute  of  frauds,  which  differs  from  our  statute.  And  so  of 
the  case  of  Mackie  v.  Cairns,  5  Cowen,  564.  But  whatever 
may  be  the  decisions  of  the  courts  on  the  point,  our  statute 
declares  with  great  emphasis,  that  only  as  to  the  creditors 
shall  the  deed  be  held  to  be  "clearly  and  utterly  void." 

Here  a  point  is  made  by  the  defendants  in  error,  that  the 
deed  is  void  as  to  all  subsequent,  as  well  as  prior  creditors, 
and  if  any  modili cation  of  the  decree  be  made,  it  should  not 
extend  to  them.  As  at  present  advised,  we  are  of  opinion  that 
the  statute  contemplates  creditors  who  were  such  at  the  time 
of  the  execution  of  the  deed  alleged  to  be  fraudulent,  and 
none  other,  and  for  the  reason  that  the  credit  could  not  have 
been  given  on  the  faith  of  the  property  conveyed.  The  decree 
going  to  the  extent  of  annulling  the  deed  and  mortgage  for 
all  purposes,  and  as  to  parties  other  than  the  complainants, 
is  to  that  extent,  erroneous  and  must  be  so  modified,  as  to 
declare  the  same  fraudulent  and  void  as  against  the  complain- 
ants only,  and  it  will  be  so  modified.  Each  party  will  pay 
one-half  the  costs  of  this  court. 

Decree  modified. 
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William   Dayton,   Plaintiff   in    Error,   v.   William 
Fry,  Defendant  in  Error. 

ERROR  TO  GREENE. 

A  plea  to  an  action  of  replevin,  justifying  the  taking  because  it  was  clone  by 
virtue  of  a  writ,  must  aver  that  the  writ  was  in  full  force,  the  money  un- 
paid, and  that  the  property  was  taken  in  pursuance  of  its  authority,  oth- 
erwise it  is  liable  to  demurrer. 

This  was  an  action  of  replevin,  brought  in  the  Circuit 
Court  of  Greene  county.  The  declaration  contained  two 
counts:  1st,  for  the  taking;  2nd,  for  detaining.  The  defend- 
ant, among  other  pleas,  interposed  the  following,  to  wit: 

And  for  further  plea  in  this  behalf  the  defendant  says  that 
the  plaintiff  ought  not  to  be  admitted  to  say  that  the  property 
in  the  declaration  mentioned  is  the  property  of  him  the 
plaintiff,  because  he  says  that  on,  to  wit,  on  the  13th  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-two,  the  said  plaintiff,  together  with  one  Matthew  J. 
Dayton,  entered  into  a  bond  to  Jacob  Bowman,  the  sheriff  of 
the  county  of  Greene,  and  State  of  Illinois,  duly  elected  and 
qualified,  which  said  bond  is  in  the  words  and  figures  following, 
to  wit:  (setting  out  a  delivery  bond  in  the  ordinary  form, 
and  which  recites  certain  property  as  the  property  of  Matthew 
J.  Dayton,  the  defendant  in  execution,  and  then  proceeds,  as 
follows):  "Which  said  bond  was  taken  and  approved  by  the 
defendant,  William  Fry,  as  deputy  sheriff  of  the  county  of 
Greene,  and  State  of  Illinois,  whereby  the  said  plaintiff, 
Matthew  Dayton,  in  his  bond  aforesaid,  hath  acknowledged 
the  property  in  the  said  declaration  mentioned,  the  same 
being  a  part  of  the  property  in  the  said  bond  mentioned,  and 
described  to  be  the  property  of  one  Matthew  J.  Dayton,  and 
this  he  is  ready  to  verify,  wherefore,"  etc. 

To  which  plea  the  plaintiff  filed  a  general  demurrer. 

This  demurrer  the  court  below  overruled,  and  the  plaintiff 
abiding  thereby,  the  court  gave  judgment  thereon  for  the 
defendant,  and  awarded  a  return. 
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The  assignment  of  errors  questions  the  correctness  of  this 
decision. 

Stuart,  Edwards  &  Brown,  for  Plaintiff  in  Error. 

Kefer  to  Decherd  v.  Blanton,  3  Sneed  (Tenn.),  373;  Wallis 
v.  Story,  16  Ala.,  738. 

The  plea  is  substantially  defective.  It  does  not  admit  any- 
thing and  justify.  It  does  nowhere  show  a  legal  delivery 
bond,  or  any  facts  to  justify  or  require  the  execution  of  such 
a  bond. 

James  W.  English,  for  Defendant  in  Erroi. 

Walker,  J.  Was  the  demurrer  to  defendant's  fifth  plea 
properly  overruled  ?  By  that  plea  it  was  averred,  that  plain- 
tiff might  not  be  admitted  to  say,  that  the  property  mentioned 
in  the  declaration  is  his,  because  he,  together  with  Matthew  J. 
Dayton,  entered  into  a  delivery  bond  to  the  sheriff  for  the 
return  of  the  property  to  him.  That  bond  is  recited  at  large, 
in  the  plea.  It  recites,  that  an  execution  against  Matthew  J. 
Dayton  had  come  to  the  hands  of  the  sheriff,  had  been  levied 
upon  the  property  therein  mentioned,  belonging  to  the  de- 
fendant in  execution. 

This  plea  fails  to  aver,  nor  is  it  admitted  in  the  bond,  that 
any  sum  of  money  was  due  and  unpaid,  on  the  execution,  at 
the  time  the  levy  was  made.  It  is  manifest,  that  it  is  only  by 
virtue  of  an  unsatisfied  fi.  fa.,  in  full  force,  the  sheriff  could 
make  a  valid  levy.  Had  this  execution  been  satisfied,  or  had 
the  levy  been  made  after  the  return  day,  the  defendant  in 
execution  could  recover  the  property,  and  so  could  his  security 
on  his  delivery  bond  if  the  property  belonged  to  the  security. 
It  is  only  by  virtue  of  an  execution  in  full  life,  and  unsatisfied, 
that  the  sheriff  may  levy  and  hold  property  of  the  defendant. 
When  a  party  justifies  what  Would  otherwise  be  a  trespass, 
by  legal  process,  he  must  not  only  show  that  he  acted  under 
what  purports  to  be  a  valid  writ,  when  it  was  issued,  but 
that  it  was  in  full  force  and  conferred  the  power  to  perform 
the  act,  at  the  time  he  acted.     To  have  shown  a  justification 
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or  an  estoppel  in  this  case,  the  plea  should  have  averred  that 
the  writ  was  in  full  force,  the  money  unpaid,  and  the  levy 
made,  and  the  bond  taken  in  pursuance  of  its  authority.  The 
plea  failing  to  aver  that  the  writ  was  unsatisfied,  and  that  it 
was  in  full  force,  when  the  levy  was  made  and  the  bond  was 
executed,  the  plea  was  defective,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Nicholas  Boice,  and  George  W.  Hamilton,  implead- 
ed, etc.,  Plaintiffs  in  Error,  v.  Samuel  S.  Gilbert 
et  al.,  Defendants  in  Error. 

ERROR  TO   MACOUPIN. 

The  bond  in  this  case  is  not  a  good  and  satisfactory  bond,  because  the  court 
cannot  presume  that  the  judge  and  the  two  justices  of  the  peace  named 
in  the  bond,  constitute  the  County  Court. 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  for  Macoupin  county.  Summons  in  the  usual 
form  for  a  demand  not  exceeding  one  hundred  dollars.  Judg- 
ment before  the  justice  for  $57.32  and  costs. 

Appeal  to  Circuit  Court.  March  term,  1861,  cause  tried  by 
the  court  by  consent. 

On  the  trial,  the  plaintiffs  below,  to  maintain  the  issues  on 
their  part,  offered  a  bond  in  words  and  figures  following,  to 
wit: 

"  Know  all  Men  by  these  Presents,  That  we,  John 
Hall,  Nicholas  Boice,  and  George  W.  Hamilton,  in  the  county 
of  Macoupin  and  State  of  Illinois,  are  held  and  firmly  bound 
to  Samuel  S.  Gilbert,  County  Judge,  George  A.  W.  Cloud 
and  George  Judd,  Justices,  of  the  county  of  Macoupin,  and 
unto  their  successors  in  office,  for  the  use  of  the  people  of  the 
State  of  Illinois,  in  the  sum  of  one  thousand  dollars,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  at  Carlinville,  this 
14th  day  of  November,  A.  D.  1857. 


528  SPRINGFIELD, 


Boice  et  al,  impl.,  etc.,  v.  Gilbert  et  al. 


"The  condition  of  the  above  obligation  is  such,  that  where- 
as the  above  bound  John  Hall,  has  been  duly  elected  constable 
for  the  county  of  Macoupin  aforesaid,  by  the  voters  of  the 
Carlinville  election  district,  of  said  county,  Now,  therefore,  if 
the  said  John  Hall  shall  fully  discharge  the  duties  of  his 
office  of  constable,  and  shall  fairly  and  justly  account  for,  and 
pay  over  all  moneys  that  may  come  into  his  hands,  under  any 
process,  or  otherwise,  by  virtue  of  his  office  as  constable,  then 
this  obligation  to  be  void;  otherwise  to  be  and  remain  in  full 
force  and  virtue,  until  the  -expiration  of  five  years  after  the 
term  of  service  of  said  John  Hall,  as  such  constable,  shall 
have  been  concluded. 

J.  HALL.  [l.  s.J 

N.  BOICE.  [l.  s.] 

GEO.  W.  HAMILTON,     [l.  s.]» 

To  which  bond  defendants  below  objected.    Bond  admitted. 

Plaintiffs  then  called  David  MoDaniel  as  a  witness,  who 
testified    that   he   was   a  justice  of  the   peace  of  Macoupin 
county,   and   offered  to   read  from  his  docket  the  following 
entry : 
"Walker,  Phelps  &  Co.,  |  Demand   Qn   ^   %^M      ^ 

Samuel  Work.  f  3L     J^gment,  25. 

"Summons  dated  October  13th,  1857;  returnable  on  the 
22d  inst.,  at  10  o'clock,  a.  m.  Service  on  defendant  by  read- 
ing, October  the  14th,  1857.     J.  Hall,  Const. 

"By  default  of  defendant,  judgment  is  rendered  in  favor  of 
the  plaintiffs,  and  against  defendant,  for  the  sum  of  $55.43, 
debt,  together  with  cost  of  suit.  October  22,  1857.  D. 
McDaniel,  J.  P. 

"  Received  on  the  above  judgment  25  dollars.  December 
19,  1858.     Walker,  Phelps  &\)o. 

"  Fi.  fa.  dated  November  27th,  1857.     J.  Hall,  Const." 

Defendants  below  objected.     Objection  overruled. 

McDaniel  then  testified,  that  on  the  27th  day  of  November, 
1857,  he  issued  an  execution  upon  said  judgment,  and  placed 
it  in  the  hands  of  John  Hall,  and  John  Hall  never  returned 
the  same.     Testimony  objected  to  and  overruled. 

Plaintiffs  below  introduced  John  S.  Cotter,  who   testified 
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that  lie  was  a  justice  of  the  peace  for  Macoupin  county,  and 
then  read  from  his  docket  the  entry  in  a  suit,  as  follows: 
"  Walker,  Phelps  &  Co.,  ) 

w.  >  Demand  on  2  notes,  $44.70. 

Samuel  Cu turnings.  ) 

"  Judgment  in  above  cause,  and  execution  placed  in  the 
hands  of  J.  Hall,  Const." 

J.  S.  Cotter  then  testified,  that  he  issued  execution  on  said 
judgment,  20th  of  April,  1858,  and  placed  the  same  in  the 
hands  of  J.  Hall,  constable,  who  never  returned  the  same — 
to  which  defendants  below  objected,  and  objection  overruled. 

Defendants  then  offered  original  summons  in  said  cause, 
with  the  indorsement  thereon  as  follows:  "  Demand,  $100. 
Justice's  cost,  .56."  Court  then  rendered  judgment  for 
$1,000,  to  be  discharged  by  the  payment  of  $59.67,  to  which 
defendants  below  excepted. 

Defendants  assign  the  following  errors: 

The  Circuit  Court  erred  in  admitting  improper  evidence  on 
the  part  of  the  plaintiffs  below. 

The  finding  and  assessment  of  the  court  was  against  the  law 
and  the  evidence. 

The  court  erred  in  not  finding  for  the  defendants  below. 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  in  rendering  judgment  against  defendants  below. 

Gilbert  &  Pinaker,  for  Plaintiffs  in  Error. 

The  Circuit  Court  had  no  jurisdiction  in  this  case  which 
authorized  it  to  render  judgment  against  plaintiffs  in  error. 
Its  jurisdiction  was  no  greater  than  that  of  the  justice.  See 
2  Gilm.,  335;  Ballard  v.  McCarty,  11  111.,  401;  12  111.,  456. 

This  was  a  suit  on  a  common  law  obligation,  in  the  name 
of  the  payees  of  the  bond,  and  the  judgment  must  of  neces- 
sity be  for  the  full  amount  of  the  bond,  and,  that  amount 
being  $1,000,  the  justice  could  not  render  judgment  therefor, 
for  want  of  jurisdiction.  See  Purple's  Statutes,  chapter  enti- 
tled Justices  and  Constables,  sec.  17. 

That  this  was  a  mere  common  law  obligation,  or  was  not  a 
statutory  bond  required  of  the  constable,  see  Purple's  Statutes, 
34— 29th  III. 


530  SPRINGFIELD, 


Boice  et  al.,  impl.,  etc.,  v.  Gilbert  et  al. 


chapter  entitled  Justices  and  Constables,  sec.  11.  Also,  see 
14  111.,  72. 

The  bond  mentioned  in  section  eleven  was  to  be  payable  to 
the  county  commissioners.  This  bond  is  payable  to  Samuel  S. 
Gilbert  and  others,  personally.  14  111.,  72.  That  was  given 
to  the  county  commissioners  in  their  official  capacity.  See 
section  11,  chapter  entitled  Justices  and  Constables.  This  is 
given  and  payable  to  Gilbert  and  others  as  individuals.  See 
same  authorities. 

This  not  being  a  statutory  bond,  the  penalty  sought  to  be 
recovered  in  this  suit  as  damages,  and  so  given  by  the  Circuit 
Court,  could  not  be  recovered  in  this  suit.  The  court  had  no 
jurisdiction  to  render  such  judgment,  and  should,  therefore, 
have  excluded  the  evidence  of  McDaniel  and  Cotter  in  regard 
to  the  non-return  of  the  executions  delivered  to  Hall  by  them. 

The  statute  imposing  the  forfeiture  for  not  returning  execu- 
tions, like  all  penal  statutes,  is  to  be  strictly  construed,  and  no 
mere  forfeiture  or  penalty  inflicted  on  a  constable  could  be 
held  to  be  covered  by  the  bond;  and  as  there  is  no  evidence 
whatever  that  the  failure  of  the  constable,  Hall,  to  return  the 
executions,  mentioned  in  said  witnesses'  evidence,  caused  the 
parties,  for  whose  use  the  suit  was  brought,  any  damage,  their 
evidence  was  not  admissible,  and  should  have  been  excluded, 
and  judgment  should  have  been  given  for  the  defendants.  The 
amount  claimed  is  purely  a  forfeiture,  for  whether  there  be  any 
damage,  real  or  not,  yet  the  amount  of  the  execution  which  is 
not  returned  within  ten  days  after  its  return  day,  is  the  amount 
of  damages  to  be  awarded,  if  anything. 

The  giving  of  a  bond  by  the  constable  to  secure  the  rights 
of  persons  entrusting  business  to  his  care,  if  given  to  any 
other  than  the  person  designated  by  the  statute,  could  only  be 
a  common  law  obligation,  and  could  then  only  entitle  parties 
to  sue  thereon  who  had  been  injured  by  his  misconduct. 

Stuart,  Edwards  &  Brown,  and  C.  A.  Walker,  for 
Defendants  in  Error. 

The  bond  is  substantially  in  compliance  with  the  statute. 
The  county  judge   and   associate  justices   succeed    to    the 
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"county  commissioners."     See  Green  et  al.  v.  Wardtcell  et  al., 
IT  111.,  279;  The  People  v.  Thurber,  13  111.,  554. 

The  judgment  is  properly  rendered,  and  could  have  been 
in  no  other  form.  Chap.  59,  Rev.  Stat.,  sees.  118,  119,  120, 
121,  122. 

Caton,  C.  J.  This  was  an  action  commenced  before  a  jus- 
tice of  the  peace  on  the  following  bond: 

"  Know  all  Men  by  these  Presents,  That  we,  John  Hall, 
Nicholas  Boice,  and  George  W.  Hamilton,  in  the  county  of 
Macoupin,  and  State  of  Illinois,  are  held  and  firmly  bound  to 
Samuel  S.  Gilbert,  County  Judge,  George  A.  W.  Cloud  and 
George  Judd,  Justices,  of  the  county  of  Macoupin,  and  unto 
their  successors  in  office,  for  the  use  of  the  people  of  the  State 
of  Illinois,  in  the  sum  of  one  thousand  dollars,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  at  Carlinville, 
this  14th  day  of  November,  A.  D.  1857. 

"  The  condition  of  the  above  obligation  is  such,  that  where- 
as the  above  bound  John  Hall  has  been  duly  elected  con- 
stable for  the  county  of  Macoupin  aforesaid,  by  the  voters  of 
the  Carlinville  election  district  of  said  county:  Now,  there- 
fore, if  the  said  John  Hall  shall  fully  discharge  the  duties  of 
his  office  of  constable,  and  shall  fairly  and  justly  account  for, 
and  pay  over,  all  moneys  that  may  come  to  his  hands,  under 
any  process,  or  otherwise,  by  virtue  of  his  office  of  constable, 
then  this  obligation  to  be  void;  otherwise  to  be  and  remain 
in  full  force  and  virtue,  until  the  expiration  of  five  years  after 
the  term  of  service  of  said  John  Hall,  as  such  constable,  shall 
have  been  concluded.  j.  HALL.  [l.  s.] 

N.  BOICE.  [l.  s.] 

GEO.  W.HAMILTON,     [l.  s.j" 

This  bond  the  court  below  admitted  in  evidence  as  an 
official  statutory  bond,  and  this  presents  the  only  question  in 
this  case. 

This  case  is  not  within  the  decision  of  Long  v.  Scott 
County,  27  111.,  383.  There  we  held  that  the  official  bonds  of 
constables  should  be  payable  to  the   County  Court.     That 
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bond  was  payable  to  "William  Leigliton,  Robert  Husband 
and  Jesse  Husted,  county  justices,  together  constituting  the 
County  Court  of  Scott  county,  and  State  of  Illinois,  and  their 
successors  in  office,  for  the  use  of  the  people  of  the  State  of 
Illinois."  We  there  held,  following  the  case  of  Frazier  v. 
Laughlin,  1  Gilm.,  347,  that  the  bond  was  payable  to  the 
County  Court,  and  that  the  names  of  the  justices  constituting 
the  County  Court  might  be  rejected  as  surplusage.  Here 
there  is  nothing  to  show  that  the  officers  named  constituted 
the  County  Court.  We  know  that  the  County  Court  is  com- 
posed of  the  county  judge,  and  two  justices  of  the  county 
designated  in  a  particular  mode  for  that  purpose.  But  there 
is  nothing  to  show  that  these  two  justices  were  designated  for 
that  purpose.  For  aught  that  appears  these  justices  may 
have  been  just  common  ordinary  justices  of  the  peace.  While 
we  are  disposed  by  every  reasonable  intendment  to  sustain 
bonds  of  this  kind,  and  to  overlook  want  of  form,  we  must 
still  require  the  substance  of  the  demands  of  the  statute. 
Here  we  cannot  hold  that  this  bond  is  payable  to  the  County 
Court  of  Macoupin  county,  or  that  the  obligees  named  con- 
stitute that  court. 

Admitting  this  to  be  a  good  common  law  bond  does  not 
help  the  case,  for  then  it  was  not  within  the  jurisdiction  of  a 
justice  of  the  peace.  It  is  only  of  statutory  bonds  that  the 
statute  confers  jurisdiction  upon  justices  of  the  peace  where 
the  penalty  exceeds  one  hundred  dollars. 

The  court  erred  in  admitting  the  bond  in  evidence.  The 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Benjamim  F.  Stevenson  et  al,  Plaintiffs  in  Error   v. 
Thomas  Marony,  Defendant  in  Error. 

ERROR  TO  MORGAN. 

The  onus  of  proof  is  on  the  party  holding  the  affirmative. 
When  the  debtor  has  shown  that  he  is  within  the  enacting  clause  of  the  first 
section  of  the  homestead  exemption  act,  he  is  'prima  facie  entitled  to  its 
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benefits,  and  it  must  be  rebutted  by  the  creditor  to  subject  the  property  to 
levy  and  sale. 

Where  a  creditor  desires  to  levy  on  and  sell  the  homestead  under  the  second 
section  of  the  homestead  exemption  law,  it  is  advisable  that  he  should  be 
permitted  by  the  court,  on  the  trial,  to  make  the  proof  and  have  the  fact 
found  by  the  jury,  that  the  debt  or  any  part  thereof,  was  created  for  the 
purchase  or  improvement  of  the  homestead. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion. 
I.  L.  Morrison,  for  Plaintiffs  in  Error. 

The  agreed  state  of  facts  in  this  case  recites  that,  "said 
judgments  were  had  on  causes  of  action  accruing  since  the 
4th  of  July,  1851,  and  not  for  the  purchase-money  of  said 
lots,  or  either  of  them." 

The  second  section  of  the  homestead  act,  (see  Scates, 
Treat  and  Blackwell's  Statutes,  p.  576),  is  as  follows: 

"Sec.  2.  But  no  property  shall,  by  virtue  of  this  act,  be 
exempt  from  sale  for  non-payment  of  taxes  or  assessments, 
or  for  a  debt  or  liability,  incurred  for  the  purchase  or  im- 
provement thereof." 

The  point  made  by  the  plaintiff  in  execution,  is  that  the 
facts  fail  to  show  what  were  the  causes  of  action  for  which 
judgments  were  rendered  in  these  cases;  for  all  that  appears 
in  this  case,  the  debts  sued  for,  may  have  been  incurred  by 
defendants,  for  improvements  made  on  the  premises.  This 
was  matter  of  defense.     See  23  111.,  94. 

D.  A.  Smith,  for  Defendant  in  Error. 

Walker,  J.  This  was  a  motion  in  the  Circuit  Court,  to 
vacate  the  levies  and  sale  of  certain  town  lots,  made  by 
virtue  of  two  executions  from  that  court.  It  appears  from 
the  agreed  case,  that  the  indebtedness  of  defendant  in  execu- 
tion, accrued  after  the  4th  day  of  July,  1851,  and  not  for  the 
purchase-money  of  the  lots  or  either  of  them,  or  any  part 
thereof.  That  both  lots  were  enclosed  by  one  fence,  and 
were  occupied  by  defendant  in  execution,  with  his  family,  as 
a  homestead,  at  and    before  the    time    the   judgments  were 
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recovered,  upon  which  they  were  issued.  That  defendant 
protested  against  the  levy  upon  the  lots,  and  claimed  them 
as  exempt  from  levy  and  forced  sale.  It  likewise  appears, 
that  the  lots  with  their  improvements  are  not  worth  the  sum 
of  one  thousand  dollars.  The  property  was  sold  to  Morrison 
Allison,  a  plaintiff  in  one  of  the  executions,  with  full  notice, 
for  the  sum  of  $182,  which  satisfied  the  executions  and 
costs.  On  the  hearing  the  motion  was  overruled,  and  the 
cause  is  brought  to  this  court  to  reverse  that  judgment. 

The  plaintiff  in  error  insists,  that  he  being  within  the  pro- 
visions of  the  statute,  exempting  homesteads  from  levy  and 
forced  sale  under  judgments,  orders  or  decrees  of  court,  lie  is 
entitled  to  have  this  sale  vacated  and  the  levies  set  aside,  by 
motion.  That  in  such  a  proceeding,  it  devolves  upon  the 
plaintiff  in  execution,  after  it  is  shown  that  the  debtor  is  with- 
in the  statute,  to  rebut  it  by  establishing  that  the  debt,  or  a 
part  of  it,  was  for  the  purchase-money,  or  improvements  made 
upon  the  homestead.  It  is  seldom  that  the  law  requires  a 
party  to  prove  a  negative,  which  is  always  difficult,  and  often 
impossible.  On  the  contrary,  affirmative  acts  are  susceptible 
of  ready  proof,  and  attended  with  no  hazard  of  a  failure 
of  justice.  Where  the  creditor  affirms  that  his  debt  was  in- 
curred for  the  purchase-money,  or  improvement  of  the  home- 
stead, no  reason  is  perceived  why  he  should  not  be  required 
to  establish  that  fact.  Where  the  debtor  has  shown  that  he 
is  within  the  provisions  of  the  enacting  clause  of  the  first 
section,  he  is  prima  facie  entitled  to  its  benefits.  And  it 
must  be  rebutted  by  the  creditor,  to  subject  the  property, 
under  the  provisions  of  the  second  section. 

Where  the  proceeding  is  in  chancery,  however,  it  may  be 
different,  as  the  practice  allows  the  defendant  by  cross-bill  to 
have  discovery  of  the  complainant,  to  prove  his  defense. 
This  was  the  rule  regulating  chancery  practice,  in  such  cases, 
intimated  in  case  of  Kitchell  v.  Burgwin,  21  111.,  40. 

This  being  a  right  conferred  by  statute,  and  having  no 
specific  provisions,  as  to  the  mode  in  which  the  rights  of  the 
parties  are  to  be  ascertained,  it  must  be  regulated  by  the  courts. 
It  is  also  desirable  that  some  uniform  practice  should  prevail. 
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We  are  of  the  opinion  that  it  would  be  well  calculated  to 
promote  justice,  save  expense  and  prevent  delay,  to  permit 
the  plaintiff,  on  the  trial,  in  the  court  rendering  the  judgment, 
to  make  the  proof  and  have  the  fact  found,  that  the  debt  or 
any  portion  ot  it  was  created  for  the  purchase  or  improvement 
of  the  homestead.  If  it  should  be  so  found,  and  the  amount 
ascertained,  then  the  judgment  should  be  so  entered  as  to 
specify  the  sum  for  which  the  homestead  was  liable  to  be  sold 
on  execution,  and  the  clerk  should  so  certify  on  the  execution. 
Whilst  we  do  not  wish  to  be  understood  as  saying,  that  this 
should  be  the  only  mode,  still  it  would  greatly  tend  to  prevent 
delay  and  the  accumulation  of  costs.  If  the  plaintiff  fails 
on  the  trial  to  establish  the  fact  that  he  is  within  the  pro- 
visions of  the  second  section  of  the  act,  and  it  is  so  found  by 
the  jury,  it  would  be  conclusive  upon  the  parties.  If  he  failed 
to  make  the  issue,  then  upon  the  question  afterward  arising, 
on  motion  or  otherwise,  he  must  be  held  to  establish  and 
show  what  portion  of  his  judgment  is  for  purchase-money  or 
improvements,  before  he  can  sell  the  homestead,  if  of  less 
value  than  one  thousand  dollars. 

The   iudmnent   of  the   court   below   is   reversed    and  the 
cause  remanded. 

Judgment  reversed. 


Quintus  Tibbs  et  al.,  Plaintiffs  in  Error,  v.  Charles 
H.  Allen,  Defendant  in  Error. 

ERROR  TO  SANGAMON 

Striking  a  cause  from  the  docket  does  not  deprive  the  court  of  jurisdiction 
over  it,  but  it  may  be  reinstated  on  motion,  or  by  supplemental  petition, 
after  due  notice  has  been  given  to  the  proper  parties.  This  is  a  matter 
resting  in  the  discretion  of  the  court,  and  the  mere  lapse  of  time  is  not 
sufficient  to  prevent  the  exercise  of  that  discretion. 

It  is  error  for  the  Circuit  Court  to  confirm  a  sale  of  land  made  by  commis- 
sioners in  partition  unless  the  requirements  of  the  statute  have  been  com- 
plied  with. 

Some  proof,  independent  of  the  assertion  of  the  commissioner,  must  be  made, 
that  public  notice  was  given  of  a  sale  of  lands  in  partition,  otherwise  it  is 
error  to  confirm  the  sale. 
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On  the  29th  of  April,  1859,  an  order  was  made  in  the 
Sangamon  Circuit  Court,  before  Rice,  Judge,  that  this  cause, 
which  had  been  off  the  docket  of  said  court  since  about  the 
year  184:9,  should  be  and  it  was  reinstated,  and  Erastus 
Wright,  who  had  been  appointed  commissioner  in  that  cause 
out  of  which  the  proceedings  herein  originated,  then  on  said 
29th  April,  1859,  filed  a  report  entitled  Charles  H.  Allen,  v. 
Amelia  Allen,  et  al.  In  partition,  decree  of  November  term, 
1848;  in  which  report  Wright  states,  that  he  advertised  the 
premises  for  sale  at  the  court-house  door  in  Springfield  on  3rd 
January,  1849,  by  advertisement  in  the  "Illinois  Journal," 
for  twenty  days;  that  on  that  day  he  sold  in  parcels,  several 
pieces  of  land,  describing  them;  that  the  rest  of  the  lands 
named  in  the  decree  was  offered  but  not  sold  on  that  day. 

That  25th  September,  1859,  after  twenty  days'  notice  in  the 
"  Illinois  Journal,"  said  commissioner  sold  east  half  of  south- 
east quarter  of  Section  33,  Township  16  north,  Range  5  west, 
to  Partricius  Moran,  for  $2,000,  and  north-west  quarter  of 
south-west  quarter  of  Section  28,  same  town  and  range,  for 
$1,000  to  said  Moran,  and  east  half  of  south-west  quarter  of 
Section  21,  same  town  and  range,  to  Hiram  Walker,  for  $209, 
likewise  west  of  third  principal  meridian.  Said  sales  were 
for  cash,  which  purchasers  paid  at  date  of  sales,  and  deeds 
were  made  for  said  tracts  to  purchasers. 

With  said  report  was  filed  a  notice  of  sale  on  3rd  of  January, 
1849,  dated  5th  December,  1848,  of  several  other  tracts  of 
land.  The  first  notice  entitled  Charles  II  Allen  v.  Amelia 
Allen,  Amelia  Jane  Tibbs,  Jane  Tibbs,  Quintus  Tibbs,  George 
Anne  Allen,  Orrick  Allen,  Laura  Allen,  Frank  V.  Allen 
and  Tandy  Allen.  The  second  notice  entitled  Charles  H. 
Allen  v.  Amelia  Allen,  Orrick  S.  Allen,  Quintus  C.  Tibbs, 

Amelia ,  Robert  L.  Wood,  Georgiana  Wood,  Bela  M. 

Hughes,  Laura  Hughes,  Francis  V.  Allen,  and  Tandy  Allen. 

On  12th  May,  1860,  a  decree  was  entered,  reciting  that  it 
was  suggested,  that  since  the  decree  herein,  Georgiana  Allen 
had  married  Robert  L.  Wood;  that  she  had  died  intestate; 
that  William  Wood,  Elizabeth  Wood,  Ella  Wood  and  Minnie 
Wood,  minors,  were  her  heirs.    That  Laura  Allen  had  married 
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Bela  M.  Hughes;  that  Tandy  Allen  had  married  Woodhull 
Yandoren;  that  Frank  Y.  Allen  had  died  intestate  and  un- 
married, and  that  all  said  named  persons,  as  well  as  original 
defendants,  were  non-residents.  It  was  ordered  that  the  clerk 
give  notice  to  defendants,  by  publication  for  sixty  days  before 
next  term,  in  some  paper  in  Springfield,  to  Bela  M.  Hughes, 
Laura  Hughes,  Robert  L.  Wood,  William  Wood,  Elizabeth 
Wood,  Ella  Wood,  Minnie  Wood,  Woodhull  Yandoren,  Tandy 
Yandoren,  Orrick  S.  Allen,  Charles  H.  Allen,  Quintus  Tibbs, 
Francis  Allen  and  Amelia  Jane  Tibbs,  and  cause  was 
continued. 

On  12th  May,  1860,  an  affidavit  was  filed,  made  by  Milton 
Hay,  stating  that  Laura  Allen  had  married  Bela  M.  Hughes, 
that  Georgiana  Allen  had  married  Robert  L.  Wood,  and  had 
since  died  intestate,  leaving  William  Wood,  Eilzabeth  Wood, 
Ella  Wood  and  Minnie  Wood,  all  minors,  her  heirs-at-law; 
that  Tandy  Allen  married  Woodhull  Yandoren,  and  that  Frank 
Y.  Allen  had  died  intestate  and  unmarried,  and  that  all  said 
persons  who  are  living  are  non-residents. 

On  19th  November,  1860,  a  motion  was  entered  by  said 
court  on  behalf  of  Quintus  Tibbs,  Amelia  J.  Tibbs,  Laura 
Hughes,  Bela  M.  Hughes,  Mrs.  Amelia  Allen,  Tandy  Yan- 
doren and  Woodhull  S.  Yandoren,  that  Erastus  Wright,  Com- 
missioner, bring  into  court  the  proceeds  of  said  sales  with 
interest,  said  parties  at  same  time  resisting  approval  of  sale, 
and  asking  for  such  order  only  in  event  of  approval  of  sale. 

On  17th  November,  1860,  a  notice  was  tiled,  that  Bela  M. 
Hughes,  Laura  Hughes,  Robert  L.  Wood,  William  Wood, 
Elizabeth  Wood,  Ella  Wood,  Woodhull  Yandoren,  Tandy 
Yandoren,  Orrick  S.  Allen,  Charles  H.  Allen,  Amelia  Allen, 
Quintus  Tibbs,  Francis  Allen,  and  Amelia  J.  Tibbs,  were 
notified  that  report  of  sale  had  been  filed,  and  that  motion  for 
confirmation  was  continued  until  fourth  Monday  in  August, 
1860,  certificate  of  publication  with  same. 

On  19th  November,  1860,  the  affidavit  of  Jackson  G-rimshaw 
was  filed,  stating  change  of  parties  and  pendency  of  writ  of 
error. 
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On  said  19th  November,  I860,  reasons  for  resisting  the 
confirmation  of  said  report  were  filed. 

On  19th  November,  1860,  court  ordered  publication  of 
notice  of  pendency  of  motion,  and  that  cause  be  continued 
because  notice  was  defective. 

On  25th  June,  1861,  a  notice,  with  certificate  of  publica- 
tion, was  filed  to  Bela  M.  Hughes,  Laura  Hughes,  Robert  L. 
Wood,  William  Wood,  Elizabeth  Wood,  Ella  Wood,  Minnie 
Wood,  Woodhull  Vandoren,  Orrick  S.  Allen,  Charles  H. 
Allen,  Amelia  Allen,  Quintns  Tibbs,  Francis  Allen  and 
Amelia  Jane  Tibbs,  to  appear  to  next  term  of  Sangamon 
court,  on  fourth  Monday  of  April,  1861,  to  consider  excep- 
tions to  report. 

On  14th  November,  1861,  exceptions  to  report  heard  and 
taken  under  advisement. 

On  16th  November,  1861,  exceptions  heard  and  overruled, 
and  report  approved  and  ordered  to  be  recorded,  and  commis- 
sioner ruled  to  return  proceeds,  or  show  cause  by  next  term 
of  court.  By  agreement,  certificate  of  evidence  on  hearing  of 
motion  to  be  made  by  third  day  of  next  term. 

On  20th  April,  1862,  at  the  next  term  of  said  court,  the 
following  certificate  was  filed: 

"Be  it  remembered,  that  on  the  hearing  of  the  motion  in 
this  case  at  October  term,  of  said  court,  1861,  the  following 
reasons  and  exceptions  were  presented  against  the  granting  of 
said  motion  and  confirmation  of  said  report,  said  exceptions 
having  been  filed  in  this  court  on  17th  November,  1860: 

Charles  H.  Allen,  "] 

vs. 
Amelia  Allen,Quin-  V  Circuit  Court  of  Sangamon  county,  State  of  Illinois. 

tus  Tibjbs,  Amelia  I 

Jane  Tibbs,  et  al.    J 

"Said  defendants,  Quintus  Tibbs,  and  Amelia  Jane  Tibbs, 
his  wife;  Amelia  Allen,  widow;  Laura  Hughes,  Bela  M. 
Hughes,  her  husband;  Woodhull  S.  Vandoren  and  Tandy 
Vandoren,  his  wife;  and  Robert  L.  Wood,  husband  vf  the 
iate  Georgiana  Allen,  for  and  in  behalf  of  his  minor  children, 
born  of  his  said  intermarriage  witlwthe  late  Georgiana  Allen, 
to  wit:  William  Wood,  Elizabeth    Wood,    Ella    Wood    and 
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Minnie  Wood,  except  to  the  report  of  Erastus  Wright  herein 
tiled,  for  following  reasons: 

"First.  That  there  is  now  pending  in  the  Supreme  Court 
of  this  State,  as  shown  by  the  affidavit  herein  tiled,  a  writ  of 
error  presented  to  reverse  the  decrees  herein  for  the  errors 
set  forth  in  said  affidavit;  and  the  existence  of  those  errors  in 
this  record,  and  pendency  of  such  writ  of  error,  are  sufficient 
reasons  why  said  report  should  not  be  approved. 

"Second.  The  parties  in  the  cause  by  deaths  and  inter- 
marriages have  been  changed,  and  no  proper  parties  to  said 
cause  are  now  in  court,  or  properly  in  this  record. 

"Third.  No  order  approving  said  report  should  be  made 
without  bringing,  by  proper  bill  before  the  court,  the  parties 
in  interest  whose  names  are  disclosed  by  said  affidavit. 

"Fourth.  No  proper  notice  has  been  given  to  the  parties 
in  interest  of  the  presenting  said  report  for  approval. 

"Fifth.  Said  report  should  not  now  be  approved  after  the 
great  length  of  time  that  has  passed  since  said  pretended  sales. 

"Sixth.  There  is  no  proper  evidence  that  said  pretended 
sales  were  ever  advertised. 

"Seventh.  Said  proceedings,  as  appears  by  the  record,  are 
in  many  respects  erroneous,  and  are  void,  and  did  not  author- 
ise a  sale  of  said  premises. 

"Eighth.  No  attempt  is  made  to  account  for  the  delay  in 
reporting  such  pretended  sales. 

"Ninth.  The  commissioner,  after  retaining  the  proceeds  ot 
sales  for  many  years,  now  asks  a  confirmation  of  sales  with- 
out accounting  for  delay. 

"Tenth.  Such  report  is  in  other  respects  illegal  and  insuffi- 
cient. 

E.  B.  HERNDON  &  GRIMSHAW, 

For  the  above  parties." 

"In  the  foregoing  case,  said  parties  move  the  court  for  a 
rule  on  Erastus  Wright,  commissioner,  to  bring  into  court  the 
proceeds  of  said  sales,  together  with  interest  thereon  from  the 
time  of  receiving  such  proceeds,  or  that  such  amount  be  de- 
posited in  some  safe  hands  pending  the  motion  and  subject  to 

the  order  of  court. 

E.  B.  HERNDON  &  GRIMSHAW, 

For  above  parties." 
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And  at  the  same  time  on  the  hearing  of  the  motion,  the  fol- 
lowing affidavit  was  presented  and  read,  in  order  further  to 
resist  the  granting  of  said  motion  and  the  confirmation  of  said 
report.  Said  affidavit  having  been  filed  on  the  19th  Novem- 
ber, 1860: 

"Charles  H.  Allen,  Complainant,  ~) 

Amelia  Allen,  Quintus  Tibbs,        [  Circuit  Court'  Sangamon  county,  111. 
Amelia  J.  Tibbs,  and  others.      J 

"Jackson  Grimshaw,  being  first  duly  sworn,  deposes  and 
says,  that  he  is  one  of  the  attorneys  of  Laura  Hughes,  for- 
merly Laura  Allen,  and  wife  of  Bela  M.  Hughes,  and  also 
one  of  the  attorneys  of  said  Bela  M.  Hughes,  the  said  Laura 
being  a  defendant  in  said  cause,  as  will  appear  by  the  record 
therein. 

"Said  affiant  states,  in  behalf  of  said  Laura  and  Bela  M. 
Hughes,  that  Georgiana  Allen,  one  of  defendants,  on  19th 
day  of  December,  A.  D.  1848,  married  Robert  L.  Wood;  that 
said  Georgiana,  on  sixth  day  of  February,  A.  D.  1859,  died, 
leaving  surviving  her  the  following  minor  children,  born  of 
such  marriage  and  her  only  heirs  at  law,  to  wit:  William 
Wood,  Elizabeth  Wood,  Ella  Wood  and  Minnie  Wood.  That 
said  Laura  Allen,  on  5th  day  of  June,  ,1859,  married  said 
Bela  M.  Hughes.  That  Tandy  Allen,  one  of  said  defendants, 
married  Woodhull  S.  Vandoren,  on  the  22d  day  of  August, 
A.  D.  1854.  That  Frank  V.  Allen,  on  4th  day  of  June,  A.  D. 
1854,  died,  intestate,  unmarried  and  without  issue.  Affiant 
further  states,  that  there  is  now  pending  in  the  Supreme 
Court  of  the  State  of  Illinois,  for  the  Second  Grand  Division, 
a  writ  of  error  to  the  court  upon  record  in  this  cause,  prose- 
cuted by  Quintus  Tibbs,  and  Amelia  J.  Tibbs,  his  wife,  im- 
pleaded with  Amelia  Allen,  Georgiana  Allen,  Orrick  S.  Allen, 
Laura  Allen,  Frank  T.  Allen  and  Tandy  Allen,  plaintiffs  in 
error,  against  Charles  H.  Allen,  defendant  in  error;  said  writ 
of  error  being  returnable  to  the  next  ensuing  term  of  said 
Supreme  Court,  to  be  held  in  January,  1860.  The  errors 
assigned  on  said  record  are  as  follows: 

"That  this  court  permitted  the  answer  of  a  guardian  ad 
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litem  to  be  filed  for  minors,  without  any  order  appointing  a 
guardian.  ' 

"  In  rendering  decree  for  partition  and  sale,  without  service 
of  process  or  affidavit  of  non-residence  and  due  publication  of 
notice. 

"  In  rendering  the  decree  in  the  cause  against  defendants 
without  notice  either   actual  or  constructive. 

"  In  rendering  decree  against  minor  defendants  without 
proof  of  allegation  in  bill. 

"  In  ordering  commissioner  to  assign  dower  to  Amelia  Allen 
when  the  bill  contained  no  prayer,  either  general  or  special, 
for  such  assignment. 

"In  ordering  partition  of  land  amongst  heirs  of  Allen,  and 
assignment  of  dower  to  widow  in  such  manner  by  decree  as 
to  give  widow's  dower  one-third  in  fee. 

"  In  decreeing  a  report  upon  insufficient  report  of  commis- 
sioner. 

"  In  ordering  a  sale  upon  a  report  which  shows  that  com- 
missioner did  not  go  upon  the  premises,  and  in  which  they  do 
not  report  that  premises  are  so  situated  that  partition  cannot 
be  made,  but  that  '  from  the  circumstances  surrounding  the 
pecuniary  condition  of  the  family,  and  the  locality  of  the  land, 
such  lands  cannot  be  divided.' 

"  In  ordering  partition  and  sale  without  fully  adjudicating 
upon  rights  of  all  parties  to  suit. 

"  In  ordering  partition  and  sale  and  establishing  interest  of 
Amelia  Allen,  the  widow,  to  the  one-third,  when  by  law  her 
share  was  a  mere  dower  interest. 

"  In  ordering  a  sale  as  well  for  benefit  of  Amelia  Allen,  the 
doweress,  as  of  the  other  parties,  instead  of  ascertaining  the 
yearly  value  of  such  dower,  and  ordering  a  sale  subject  to 
such  yearly  value. 

"  In  ordering  a  sale  without  disposing  of  the  interest  of 
Amelia  Allen,  the  doweress. 

"Affiant  states  that  he  is  one  of  the  attorneys  engaged  in 
the  prosecution  of  said  writ  of  errors,  and  assigned  said  errors. 

JACKSON  GRIMSHAW." 

Said  commissioner  Wright,  on  hearing  of  said  motion  and 
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application  to  confirm  his  said  report,  read  on  said  hearing,  the 
following  notice  and  certificate: 

"^tSX^r,18,    H    April  Term,  A.  D.  1861.    In  partition. 

Charles  H.  Allen,  Complainant, 
vs. 
Amelia  Allen,  Orrick  S.  Allen,  Quintus  Tibbs, 
Amelia  Jane  Tibbs,  Georgian  a  Allen,  Laura 
Allen,  Frank  V.  Allen  and  Tandy  Allen, 
Defendants. 

"  Bela  M.  Hughes,  Laura  Hughes,  Eobert  L.  Wood,  Wil- 
liam Wood,  Elizabeth  Wood,  Ella  Wood,  Minnie  Wood,  Wood- 
hull  S.  Yandoren,  Tandy  Yandoren,  Orrick  S.  Allen,  Charles 
II.  Allen,  Amelia  Allen,  Quintus  Tibbs,  Francis  Allen,  and 
Amelia  Jane  Tibbs,  are  notified  that  a  report  of  the  sale  made 
in  partition  in  said  cause  has  been  filed  therein,  and  a  motion 
has  been  made  therein  for  the  approval  of  said  report  of  sale 
by  the  court,  and  which  said  motion  is  now  pending  in  said 
cause  in  said  court,  and  stands  continued  for  hearing  till  the 
next  term  thereof,  to  be  holden  at  the  court-house  in  the  city 
of  Springfield,  in  the  county  of  Sangamon  and  State  of  Illi- 
nois, on  the  fourth  Monday  of  April,  A.  D.  1861,  at  which 
time  all  objections  or  exceptions  to  said  report  will  be  con- 
sidered. 

S.  S.  WHITEHURST,  Clerk." 

M.  Hay,  for  Complainant. 

"STATE  OF  ILLINOIS, 

CITY  OF  SPRINGFIELD, 

"We,  the  undersigned,  publishers  of  the  "  Illinois  State 
Journal,"  a  public  newspaper  printed  in  the  city,  county  and 
State  aforesaid,  do  hereby  certify  that  a  notice  of  which  the 
annexed  is  a  true  copy,  has  been  regularly  published  in  said 
paper  four  wTeeks,  in  succession,  commencing  on  the  20th  day 
of  February,  1861,  and  ending  on  the  13th  day  of  March, 
1861.  Given  under  our  hands  at  the  city  of  Springfield,  afore- 
said, this  25th  day  of  June,  1861. 

"  Printers'  fee,  $5.00.  BAILHACHE  &  BAKER." 

The  following  errors  were  assigned: 

In  reinstating  on  its  docket  and  entertaining  jurisdiction 
there  of  a  cause  that  had  been  off  its  docket,  and  out  of  its 
jurisdiction,  for  more  than  ten  years. 
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In  entering  decrees  and  orders  in  a  cause  over  which  it  had 
no  jurisdiction. 

In  entertaining  jurisdiction  in  a  cause  in  which  the  parties 
in  interest  were  not  before  it  by  due  process  of  law. 

In  making  new  parties  to  a  cause  without  proper  bill,  and 
merely  on  motion,  and  that  after  many  years  delay  not  ac- 
counted for. 

In  entering  decrees  in  a  cause  in  which  it  had  no  juris- 
diction over  the  persons  of  the  defendants. 

In  entertaining  jurisdiction  and  making  decrees  in  a  cause 
where  there  had  been,  as  shown  by  the  record,  almost  an  en- 
tire change  of  parties  in  said  cause. 

In  entering  any  order  or  decree  in  said  cause  while  a  writ 
of  error  was  shown  by  its  record  to  be  pending  here  in  this 
court. 

In  not  sustaining  each  and  every  exception  to  said  report 
taken  and  embodied  in  the  record  herein. 

The  court  erred  in  entering  each  and  every  order  and  decree 
m  said  cause. 

In  entertaining  decrees  in  said  cause  without  proof  of  pub- 
lication of  notice  of  said  sales;  and  without  proof  of  notice 
that  the  parties  were  in  court,  whose  interests  were  to  be  af- 
fected by  its  decrees. 

In  entering  and  ordering  an  order  approving  the  sales  re- 
ported by  said  commissioner,  Erastus  Wright. 

Grimshaw  &  Williams,  and  E.  B.  ITeendon,  for  Plaintiffs 
in  Error. 

This  court,  at  its  last  term,  reversed  the  decree  in  this  cause 
on  the  errors  assigned.  We  refer  to  the  opinion  in  that  case. 
The  case  was  reversed  on  the  errors  assigned,  after  argument. 

Pending  the  writ  of  errors,  the  present  proceedings  were 
had.  Errors  have  not  been  joined,  but  the  present  plaintiffs 
in  error,  instead  of  reversing  for  non-joinder,  wish  a  decision 
upon  the  merits  as  presented  upon  the  present  record.  While 
a  writ  of  error  was  pending  to  reverse  a  decree  in  partition, 
somebody  (the  record  shows,  that  it  was  the  defaulting  com- 
missioner, Erastus  Wright,)  commenced  this  attempt  to  fore- 


544  SPKLNGFIELD, 


Tibbs  et  al.  v.  Allen. 


stall  the  action  of  this  court  by  procuring  pending  the  writ  of 
error,  and  when  that  fact  was  proved  in  the  record,  an  ap- 
proval of  the  same  made  by  the  commissioner  ten  years 
before,  which  he  had  never  reported,  and  when  he  had,  after 
concealing  his  sale  for  ten  years,  kept  the  money  up  to  and 
since  the  confirmation  of  sale.  Not  a  cent  of  the  sale  money 
is  shown  to  have  been  paid  over;  not  a  cent  has  ever  been 
paid  over;  the  whole  thing  was  a  grand  scheme  of  peculation. 
No  person  moved  to  report  a  sale  until  the  writ  of  error 
under  which  decision  was  made  at  the  last  term  of  this  court, 
and  no  person  ever  would  have  moved  in  the  matter,  but 
for  that  writ  of  error.  The  larceny  of  ten  years  was  sup- 
posed to  be  "  an  accomplished  fact,"  but  when  a  writ  of  error 
was  prosecuted,  the  present  anomalous  proceeding  was  com- 
menced, but  no  money  was  forthcoming.  We  ask,  where  is 
the  law  that  permits  a  court,  after  a  cause  has  passed  off  the 
docket,  to  reinstate  that  case  on  its  docket  without  personal 
notice  to  the  parties  interested? 

The  provisions  of  our  laws  for  constructive  notice  by  pub- 
lication, are  confined  to  special  cases — none  of  the  provisions 
in  terms  provide  for  galvanizing  a  case  dead  for  years,  by  pub- 
lication of  notice.  Suppose  a  defect  in  an  attachment  case, 
where  is  the  law  for  publishing  a  notice  to  either  party,  that 
the  other  proposes  on  motion  to  correct  or  modify  the  record  ? 
Where  is  the  law  which  provides  for  that  species  of  construct- 
ive notice  to  the  original  parties  to  the  record  ?  We  answer, 
that  it  cannot  be  found,  and  that  even  as  against  the  original 
parties  to  the  record,  such  proceedings  would  be  coram  non 
judice  unless  personal  notice  was  given. 

This  case  is  stronger,  however.  The  abstract  is  full,  and  we 
will  not  repeat  it.  The  record,  shows,  first  an  attempt  by 
publication  to  get  the  original  parties  into  court.  When  the 
suggestion  is  made  in  the  record^  that  the  parties,  by  deaths 
and  marriages,  have  all  changed,  then  an  attempt  is  made  to 
get  in  new  parties  by  publications — each  successive  notice, 
being  an  advertisement  for  new  parties  not  in  the  original 
record. 

Now,  if  the  case  had  remained  on  the  docket,  injleri,  steps 
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might  have  been  taken  to  make  parties  under  our  abatement 
law,  and  the  practice  under  it,  but  it  had  gone  out  01  court, 
and  when  the  attempt  was  made  to  get  it  back,  the  parties  in 
interest  had  changed  entirely.  Where,  we  ask,  is  the  law  to 
conclude  their  interest  on  motion  after  a  lapse  of  ten  years, 
and  to  make  them  parties  to  a  cause  in  court,  on  motion  by 
publication?  The  defendant  in  error,  or  those  interested 
under  sale,  had  no  remedy  except  by  bill  properly  filed,  with 
new  parties  made,  if  any  remedy  existed. 

The  whole  of  the  present  proceeding  was  a  budget  of  blun- 
ders, and  those  who  got  it  up  were  ashamed  to  face  the  par- 
ties in  interest,  by  arguing  the  case  in  this  court.  The  names 
of  parties  will  be  found  to  have  been  changed  at  every  step, 
and  the  whole  proceeding  is  without  legal  sanction.  We  can 
refer  to  no  authorities  on  this  point,  because  the  attempt  is 
one  of  "first  impression."     There  is  no  other  case  like  it. 

Suppose,  however,  that  no  change  of  parties  had  occurred,, 
the  title  never  passed  until  a  confirmation  of  the  sale  was^ 
had. 

Ten  years  had  elapsed  without  the  payment  of  money 
arising  from  pretended  sale  by  the  commissioner.  ~No  reason 
is  given  for  failure  to  report  sale.  There  is  no  proof  of  com- 
pliance with  terms  of  sale  by  advertisement  or  otherwise,, 
except  by  report  of  Erastus  Wright,  the  commissioner.  Did 
he  ever  advertise?  Did  lie  ever  sell?  After  ten  years,  he- 
reports  that  he  did  advertise  and  sell,  but  the  whole  state- 
ment rests  upon  Wright's  report  made  after  ten  years  delay .. 
He  does  not  account  for  that  delay,  nor  does  he  corroborate- 
his  report  in  any  manner. 

Sales  of  this  class  are  under  the  control  of  the  court,  unless; 
confirmed  by  the  court.  Coffee  v.  Coffee,  16  111.,  144,  and 
cases  therein  cited. 

Had  these  sales  been  promptly  reported,  opportunity  would 
have  been  afforded  the  parties  in  interest  to  have  resisted  the 
confirmation  of  report,  and  to  have  shown  the  facts  upon 
which  such  resistance  was  based.  But  no  report  of  sales  was 
made,  and  the  lapse  of  time  puts  it  out  of  the  power  of  the 
parties  to  show  irregularities  or  improprieties  in  the  sale. 
35— 29th  III. 
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The  delay  is  not  accounted  for.  The  parties  in  interest  should 
not  be  deprived  of  their  rights  by  delay  over  which  they  had 
no  control.  The  rights  of  minors  and  married  women  should 
not  be  prejudiced  by  such  laches,  when  no  account  is  given  ot 
delay. 

The  Circuit  Court,  by  the  affidavit  presented,  and  by  its 
duty  to  notice  writs  of  error  pending  to  its  proceedings,  knew 
that  the  cause  in  which  it  was  asked  to  confirm  this  sale,  ten 
years  old  and  only  just  reported,  was  pending  on  error  in  this 
court.  Yet  it  confirmed  these  sales  upon  the  simple  report  of 
the  commissioner  Wright. 

"The  theory  of  sales  of  this  character  is,  that  the  court  is 
itself  the  vendor,  and  the  commissioner  or  master  its  mere 
agent  in  executing  its  will.  The  whole  proceeding,  from  its 
incipient  stage  up  to  the  final  ratification  of  the  reported  sale, 
and  the  passing  of  the  title  to  the  vendee  and  the  money  to 
the  person  entitled  to  it,  is  under  the  supervision  and  control 
•of  the  court.  The  court  will  confirm  or  reject  the  reported 
sale,  or  suspend  its  completion,  as  the  law  and  justice  of  the 
case  may  require."  Tooley  v.  Kain  et  aL,  1  Smedes  and 
Marshal's  Ch.  R.,  522. 

Apply  this  rule,  and  we  have  a  Circuit  Court  approving  a 
report — of  a  sale  ten  years  unreported — no  money  paid — no 
reason  given  for  the  delay ;  all  the  facts  stated  in  report  resting 
upon  the  uncorroborated  statement  of  the  commissioner,  and 
all  the  proceedings  had    pending  a    writ    of   error  brought 


home  to  the  knowledge  of  the  Circuit  Court,  and  that  writ  of 
error  resulting  in  a  reversal  of  the  decree  upon  which  this 
pretended  sale  was  based. 

JVL  Hay,  for  Defendant  in  Error. 

Breese,  J.  A  very  important  question  is  presented  by 
the  first  error  assigned.  Great  interests  are  involved  in  its 
decision,  and  it  has  received  from  us  the  most  careful  con- 
sideration. 

The  proposition  is,  that  striking  a  cause  in  partition 
from  the  docket,  after  a  final  decree  has  been  entered,  and  a 
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sale  of  the  lands  made  by  the  order  of  the  court,  removes  it 
entirely  from  the  jurisdiction  of  the  court.  Should  the 
removal  from  the  docket  have  this  effect?  From  analogy,  in 
criminal  cases,  it  should  not  have  such  effect.  In  those  cases, 
a  practice  lias  long  obtained  in  this  State,  now  near  half  a 
century,  after  ineffectual  attempts  to  arrest  a  defendant  in  an 
indictment,  to  remove,  on  motion  of  the  State's  attorney,  the 
cause  from  the  docket,  with  leave  to  reinstate  it  on  his  own 
suggestion  at  any  future  time.  It  is  all  one  motion;  to 
remove,  subject  to  be  reinstated,' thereby  excluding  the  con- 
clusion that  the  case  is  at  an  end,  but  implying  that  it  is  still 
subject  to  the  action  of  the  court.  It  may  be  urged,  that 
the  order  in  this  case  reserves  no  right  to  reinstate;  that  it  is, 
in  terms,  so  peremptory  as  to  amount  to  a  continuance, 
leaving  a  party  interested,  to  conclude,  from  an  inspection  of 
the  record,  that  the  cause  was  out  of  court.  This  may  be  so, 
he  may  so  conclude,  yet  the  jurisdiction  of  the  court  may 
remain.  When  this  cause  was  striken  from  the  docket,  it 
had  proceeded  to  a  decree  for  a  sale  of  the  lands,  and  a  com- 
missioner was  appointed  to  make  the  sale.  Thus  the  case 
stood,  the  only  remaining  act  to  be  done,  being  the  production 
of  the  report  of  the  sale  by  the  commissioner.  At  this  time, 
persons,  other  than  the  parties  to  the  suit,  had  become  inter- 
ested by  the  purchase  of  the  lands.  To  preserve  their  interests, 
what  should  forbid  the  court,  on  their  motion,  or  on  that  of 
the  original  petitioners,  or  any  interested  party,  to  re-docket 
the  cause  for  the  purpose  of  receiving  his  report,  on  proper 
notice  being  given,  or  for  any  other  necessary  purpose?  The 
suit  had  not  been  formally  dismissed,  discontinued,  or  aban- 
doned in  terms.  Great  latitude  must  be  allowed  the  courts  in 
such  cases,  so  that  the  ends  of  justice  may  be  promoted.  We 
may  say,  a  discretionary  power  was  vested  in  the  court,  to 
allow  or  not,  a  motion  to  reinstate.  A  court  may  abuse  a 
discretionary  power,  or  exercise  it  illegally.  We  are  not 
inclined  to  think,  this  is  a  case  wherein  a  discretion  has  been 
exercised,  in  a  manner  not  warranted  by  law.  On  a  motion 
to  reinstate  a  cause  which  had  been  striken  from  the  docket, 
the  time  when  it  was  done,  may  be  an  element  to  take  into 
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consideration.  Should  but  a  term  or  two  have  intervened, 
between  the  motion  to  strike  from  the  docket,  and  the  motion 
to  reinstate,  even  in  such  case,  notice  of  the  motion  should  be 
given,  either  actual  or  constructive.  This  is  indispensable. 
Where,  as  in  this  case,  a  peremptory  order  had  been  made 
of  record,  with  no  reservation,  and  ten  years  have  elapsed, 
during  the  whole  of  which  time  the  cause  lay  dormant,  if  not 
dead,  a  supplemental  petition  might  be  the  bettter  course, 
setting  forth  all  the  proceedings  up  to  the  time  of  tiling  it, 
and  the  parties  in  interest  called  upon  to  appear  and  make 
their  objections  to  the  final  report,  if  that  be  the  only  act 
remaining  to  be  done,  or  otherwise,  as  the  state  of  the  case 
may  have  been,  when  it  was  striken  from  the  docket,  and 
some  reason  should  be  assigned,  perhaps,  why  it  was  stricken 
from  the  docket.  Of  this  petition  due  notice  should  be  given 
in  the  mode  prescribed  by  law,  and  the  court,  in  the  exercise 
of  its  discretion,  if  satisfied  that  the  cause  had  not  been 
stricken  from  the  docket  for  an  illegitimate  purpose,  would 
reinstate  it.  We  are  of  opinion  that  striking  the  cause  from 
the  docket,  did  not  deprive  the  court  of  jurisdiction  over  it, 
to  reinstate  it,  but  that  it  could  be  reinstated,  on  motion,  and 
notice,  or  by  supplemental  petition  and  notice.  Due  notice 
of  this  motion  to  reinstate  the  cause  was  given,  and  lapse  of 
time  should  not  bar  the  exercise  of  this  discretionary  power, 
or  prevent  the  court  from  confirming  the  sale.  Harvey, 
Guardian  of  the  Heirs  of  Sweet,  16  111.,  131. 

We  will  now  consider,  briefly,  the  action  of  the  court  upon 
the  report  of  the  commissioner.  Approving  the  report  of  sale, 
involved  the  approval  of  the  report  of  the  three  commissioners, 
appointed  to  make  partition  of  these  lands,  and  the  order  of 
the  court  thereupon,  directing  a  sale.  This  court  decided  in 
the  same  case,  Tibbs  et  al.  v.  Allen,  27  111.,  128,  that  the  Cir- 
cuit Court  was  not  justified  in  ordering  a  sale  on  the  report  of 
those  commissioners — that  it  was  not  only  not  in  accordance 
with  the  statute,  but  in  the  face  of  the  statute.  We  cannot 
take  this  back,  as  we  remain  of  the  opinion  then  expressed. 
It  was  an  error  then  to  confirm  the  sale,  based,  as  it  was,  upon 
proceedings  deemed  illegal  and  in  contravention  of  the  statute. 
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It  may  be  further  remarked,  that  no  proof  whatever  was 
furnished  the  court  by  the  commissioner  making  the  sale,  that 
lie  had  given  any  public  notice  of  the  sale.  His  mere  state- 
ment sufficed.  This  was  erroneous.  Some  proof,  other  than 
his  assertion,  should  have  been  required;  at  least  a  copy  of 
the  notice,  with  the  affidavit  of  some  credible  person  that  he 
saw  it  posted  in  some  public  place,  or,  if  printed  in  a  news- 
paper, the  usual  certificate  of  the  printer,  should  have  been 
required. 

The  order  of  the  Circuit  Court  confirming  the  sale  of  these 
lands  is  reversed. 

Judgment  reversed. 


James   Ellis,    Plaintiff  in   Error,  v.  Robert  South- 
well, Defendant  in  Error. 

ERROR  TO  SCOTT. 

It  is  the  practice  in  foreclosing  a  mortgage,  to  make  all  incumbrancers  par- 
ties, and  for  the  decree  of  foreclosure  to  ascertain  and  settle  the  rights  of 
all  the  parties,  to  decree  the  payment  of  the  mortgage  debt,  and  on  de- 
fault the  sale  of  the  mortgaged  premises,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  each  incumbrancer,  according  to  priority.  But 
on  such  gale,  the  surplus  remaining  after  payment  of  the  mortgage  debt, 
may  be  disposed  of,  on  application,  to  an  incumbrancer  not  a  party  to  the 
suit,  it  appears  that  he  is  entitled  in  equity  to  receive  it. 

If  he  does  not  file  a  cross-bill,  he  should  establish  his  claim  on  the  trial,  or 
before  the  master,  on  a  reference. 

Robert  Southwell,  defendant  in  error,  filed  his  bill  to  the 
October  term,  1860,  of  Scott  Circuit  Court,  to  foreclose  a 
mortgage  made  by  the  defendant,  on  land  described  therein, 
to  secure  $1,000.  Making  also  "Weinhagen  &  Hornbostle, 
St.  Louis,  W.  W.  Chapman,  of  Scott  county,  and  Thomas 
Ellis  and  wife  of  Pike  county,  subsequent  mortgagees,  co-de- 
fendants. 

Amended  bill  of  Southwell,  praying  decree  for  his  debt  and 
sale  of  mortgaged  premises  in  usual  form,  against  same  parties 
as  in  original  bill,  and  one  Whitelvurst,  filed  April  term,  1861. 
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Defendant  Chapman  below  disclaims  by  answer,  and  bill 
was  dismissed  as  to  him. 

Weinhagen  &  Hornbostle  file  answer,  at  the  same  term, 
setting  up  a  subsequent  mortgage  on  the  same  premises,  to 
secure  $583.56,  due  them  on  note  of  complainant  in  error. 

Default  entered  against  James  Ellis  and  wife  (complainants 
in  error),  and  against  Thomas  Ellis. 

Weinhagen  &  Hornbostle  file  at  same  term,  their  cross-bill, 
praying  in  usual  form  for  foreclosure  of  their  subsequent 
mortgage,  exhibiting  mortgage  and  note,  and  making  com- 
plainant in  error  and  his  wife,  William  W.  Chapman,  Robert 
Southwell  (defendant  in  error),  Thomas  Ellis,  and  Jesse  G. 
Whitehurst,  defendants. 

"Weinhagen  &  Tlornbostle's  mortgage  before  referred  to,  and 
note  by  copy. 

No  answers  are  filed  to  cross-bill,  no  default  taken,  and  no 
notice  taken  of  the  cross-bill;  no  evidence  produced  except 
the  copies  of  notes  and  mortgages  exhibited  in  favor  of  South- 
well, and  in  favor  of  Weinhagen  &  Hornbostle.  No  evidence 
was  introduced  or  exhibited  by  defendant,  Thomas  Ellis. 

The  court  decreed  in  favor  of  defendant  in  error,  $1,098.42, 
and  subject  thereto,  to  Weinhagen  &  Hornbostle,  $722.15,  to 
be  paid  in  thirty  days  from  adjournment,  and  in  default  that 
the  mortgaged  premises  be  sold,  etc.,  and  proceeds  applied, 
first,  to  satisfy  the  decree  of  defendant  in  error;  second,  to 
satisfy  the  decree  in  favor  of  Weinhagen  &  Hornbostle;  and 
third,  that  the  master  in  chancery  apply  any  overplus  to  any 
indebtedness  that  said  James  Ellis  may  owe  the  said  Thomas 
Ellis  on  any  incumbrance  on  said  premises  herein  described. 

The  premises  were  sold  for  $1,154.85,  defendant  in  error 
being  purchaser,  and  certificate  executed. 

The  errors  assigned  are: 

The  court  erred  in  rendering  a  decree  upon  the  evidence 
disclosed  by  the  record. 

The  court  erred  in  rendering  a  decree  in  favor  of  Thomas 
Ellis,  without  proof,  and  without  anything  in  the  record  to 
justify  such  decree. 

The  court  erred   in   rendering  a  decree  in  favor  of  Wein- 
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liagen  <fe  Hornbostle,  upon  their  cross-bill,  without  entering 
the  default  of  the  defendants  thereto,  and  without  legal  proof 
of  their  claim. 

Knapp  &  Bore,  for  Plaintiff  in  Error. 

No  decree  can  be  rendered  upon  a  bill  in  chancery,  except 
upon  confession  appearing  of  record,  or  upon  proof;  when 
upon  proof,  the  evidence  must  be  produced.  Decree  of  Wein- 
hagen  &  Hornbostle  is  therefore  erroneous. 

A  defendant  cannot  have  a  decree  granting  him  affirmative 
relief  without  asking  it  by  cross-bill.  Decree  in  favor  of  Thos. 
Ellis  is  therefore  erroneous. 

Hay  &  Cullom,  for  Defendant  in  Error. 

It  sufficiently  appears,  upon  a  reading  of  the  whole  decree, 
that  the  cause  came  on  for  hearing  upon  the  bill,  answers, 
cross-bill,  exhibits  and  evidence  in  the  cause,  that  the  defend- 
ants had  been  ruled  to  answer,  and  made  default.  The  default 
is  not  specifically  stated  to  have  been  both  to  the  original  and 
cross  cause,  but  by  fair  intendment  the  court  must  so  take  it — 
and  it  recites  that  evidence  was  heard. 

The  second  error  is  not  well  assigned,  and  can  avail  nothing. 

It  may  be  admitted  that  there  was  error  in  the  court  order- 
ing the  surplus  on  the  sale  of  the  mortgaged  property  to  be 
paid  to  a  party  who  had  established  no  right  to  it;  but  this 
has  not  injured  the  plaintiff.  The  report  of  the  sale  shows 
there  was  no  surplus.  And  if  error  at  all,  it  does  not  vitia.te 
the  whole  decree,  but  only  pro  tanto.  And  even  a  partial 
reversal  should  be  without  costs,  as  it  has  in  nowise  injured 
the  plaintiff. 

Walkee,  J.  It  is  urged,  that  the  cross-bill  filed  by  Wein- 
hagen  and  Hornbostle,  was  not  taken  as  confessed,  and  that 
it  was  irregular  to  decree  them  relief,  unless  it  was  proved 
or  confessed.  It  is  a  sufficient  answer  to  say,  that  complain- 
ants recognize  their  mortgage  in  the  bill,  the  mortgagor 
admits  its  validity  by  the  default  on  the  original  bill,  and  no 
reason  is  perceived,  why  there  should  be  a  cross-bill  filed. 
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when  all  of  the  facts  in  the  case  stand  confessed  by  all  the 
parties  to  the  record.  The  defendants  to  the  original  bil] 
admit,  that  complainant  has  the  mortgage  described  in  the 
bill,  that  it  was  a  prior  lien  on  the  premises,  and  as  no  fact  in 
the  case  was  controverted,  it  would  be  an  useless  act  to  try 
facts  not  disputed.  All  that  was  necessary,  was  for  the  court 
to  ascertain  the  amount  due  on  the  several  mortgages,  and 
order  their  payment  out  of  the  proceeds  of  the  sale  of  the 
premises,  in  the  order  in  which  the  liens  attached. 

It  seems  to  be  the  practice,  on  a  bill  to  foreclose,  to  make 
all  incumbrancers  parties.  And  upon  passing  a  decree  of 
foreclosure,  to  ascertain  and  settle  the  rights  of  all  parties, 
decree  the  payment  of  the  mortgaged  debt,  and  on  default  a 
sale  of  the  premises,  and  the  application  of  the  proceeds  in 
satisfaction  of  each  incumbrance,  according  to  priority,  and 
a  payment  of  any  surplus  to  the  mortgagor.  This  too  whether 
junior  mortgagees  shall  or  shall  not  file  cross-bills.  The  sale 
is  as  effectual,  if  made  under  the  foreclosure  of  the  first 
mortgage,  to  cut  off  all  subsequent  mortgages,  as  if  upon  a 
foreclosure  of  all  the  incumbrances.  Where  the  sale  is  made 
under  the  foreclosure  of  one  of  several  mortgages,  the  only 
question  is  as  to  the  equitable  distribution  of  the  proceeds. 
And  the  surplus  might  be  disposed  of  on  application,  to  an 
incumbrancer  not  made  a  party  to  the  suit,  if  it  appeared 
that,  in  equity,  he  was  entitled  to  receive  the  fund.  If  the 
defendants  fail  to  file  a  cross  bill,  they  should  establish  their 
claims  on  the  trial,  or  before  the  master  on  a  reference.  2 
Barb.  Ch.  Pr.,  184;  Beekman  v.  Gills,  8  Paige,  511. 

In  this  case,  all  the  parties  were  before  the  court,  and  the 
decree  was  regular  and  fully  authorized,  on  the  bill  and 
answers,  without  regard  to  the  cross-bill.  Had  the  mortgagor 
paid  complainant's  debt  before  sale,  there  would  not  have  been 
any  regular  decree,  for  a  sale,  for  the  satisfaction  of  the 
junior  mortgage.  To  obtain  relief  against  the  mortgagor  by 
a  foreclosure  on  their  mortgage,  they  should  have  had  a  trial 
or  default  on  their  cross-bill.  But  in  this  case  the  sale  was 
made  under  the  foreclosure  of  complainant's  mortgage,  which 
appears  to  have  been  regular,  and  the  only  question  was  as  to 
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the  application  of  the  proceeds  of  the  sale,  and  no  error  is 
perceived  in  applying  any  surplus  to  the  payment  of  Wein- 
hagen  and  Hornbostle. 

The  record  fails  to  show,  that  Ellis  ever  established  his 
claim,  or  that  it  was  ascertained  by  the  court.  It  was  error  to 
have  decreed  its  payment  until  its  validity  and  amount  were 
ascertained.  If  a  surplus  had  remained  after  paying  the  prior 
mortgages,  and  it  had  been  asked  of  the  court,  a  reference  to 
the  master  might  have  been  had,  to  ascertain  whether  he  was 
entitled  to  participate  in  that  fund.  But  we  see  from  the 
record,  that  the  sale  did  not  yield  a  sufficient  sum  to  pay  the 
first  and  second  mortgages,  and  consequently  Ellis  has  no 
right  to  participate  in  the  fund.  No  injury  can  result  from 
the  decree,  and  we  therefore  deem  it  unnecessary  to  reverse 
it,  but  shall  so  modify  it,  as  only  to  decree  the  payment  of 
complainant's,  and  Weinhagen  and  Hornbostle's  mortgages. 

Decree  modified. 


Joseph    H.   Williams  et  al.,  Plaintiffs  in   Error,   v. 
Joseph  Tatnall  et  al.,  Defendants  in  Error 

ERROR  TO  PIATT. 

A  judgment  which  is  junior  to  an  unrecorded  mortgage,  has  not  a  lien 
which  will  cut  off  the  mortgage,  if  the  creditor  had  notice  of  its  existence. 

Notice  to  an  attorney  is  notice  to  his  client ;  for  the  law  presumes  that  he 
communicated  that  notice  to  his  client. 

The  twenty-second  section  of  the  statute,  entitled  Judgments  and  Executions, 
providing  for  the  execution  of  a  deed  to  a  redeeming  judgment  creditor, 
is  repugnant  to  the  remaining  provisions  of  that  law,  and  is  entirely  inop- 
erative. 

The  cases  of  Swe&y  v.  Chandler,  11  111.,  445,  and  McLagan  v.  Brown,  ibid., 
519,  are  held  erroneous  so  far  as  they  are  based  on  the  twenty-second  sec- 
tion of  the  act  entitled  Judgments  and  Executions. 

This  bill,  filed  by  Joseph,  Edward  and  William  Tatnall, 
against  John  Gatewood,  James  H.  Hays,  and  Joseph  H.  Wil- 
liams, alleges,  that  on  June  4,  1856,  complainants,  by  their 
agent,  Outten,  sold  and  conveyed  to  Gatewood,  Section  11, 
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Township  17,  Range  4,  for  $6,400;  one-third  in  hand  paid, 
and  two  notes  given  for  balance,  intended  to  have  been 
made  payable  to  complainants,  June  4,  1857,  and  1858,  each 
for  $2,133.33-J  with  interest,  but,  by  mistake,  made  payable 
June  1,  to  the  order  of  Outten,  as  agent  of  Edward  Tatnall. 
Same  date,  Gatewood  executed  a  mortgage  on  the  land,  to 
complainants,  to  secure  notes  intended  to  be  for  the  above 
sums,  but  by  mistake,  described  as  $2,132. 33^  each.  Mort- 
gage, acknowledged  June  17,  1856,  before  H.  C.  McComas,  a 
notary  public  of  Piatt  county,  was  then  delivered  to  Outten, 
as  agent  of  complainants,  and  recorded  January  19,  1859. 
Said  notes  are  wholly  unpaid. 

That  they  are  informed  and  believe,  that  on  14th  Septem- 
ber, 185S,  Hays  obtained  judgment  in  Piatt  Circuit  Court, 
against  Gatewood  and  one  Peyton,  for  $3,047.22  and  costs; 
execution  was  issued  to  the  sheriff  of  Piatt,  and  levied  on  said 
laud,  which  on  March  3,  1860,  was  sold  by  virtue  of  said  exe- 
cution to  Hays  for  the  amount  of  judgment,  interest  and  costs, 
and  returned  satisfied. 

That  they  are  informed  and  believe,  that  "Williams,  on  De- 
cember 29,  1859,  after  the  recording  of  the  mortgage,  recov- 
ered a  judgment  against  Gatewood,  in  Piatt  Circuit  Court,  for 
$1,292.85  and  costs;  that  execution  issued  thereon,  and,  on 
March  5,  18(31,  by  direction  of  Williams,  was  levied  on  the 
same  land;  that  Williams  then  paid  to  the  sheriff  $3,388.78, 
the  amount  for  which  it  was  sold  to  Hays,  with  ten  per  cent, 
interest  from  sale  to  that  date,  for  the  use  of  Hays;  the  sheriff, 
on  receiving  the  money,  filed  in  the  recorder's  office,  a  certifi- 
cate of  redemption,  as  prescribed  by  law;  that,  on  May  7, 
1861,  the  sheriff  offered  the  land  for  sale,  when  Williams  bid 
$5,246.62,  being  the  aggregate  amount  of  his  own  judgment, 
interest  and  costs,  and  the  amount  paid  to  redeem  from  Hays' 
judgment,  he,  Williams,  being'  the  only  bidder;  and  that 
on  the  15th  of  July,  1861,  the  sheriff  executed  a  deed  to 
Williams,  and  that  he  claims  some  interest  in  the  land,  ac- 
quired since  the  recording  of  the  mortgage. 
That  Hays,  before  the  commencement  of  his  suit  against 
Gatewood,  in  which  he  obtained  said  judgment,  was  informed 
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and  had  notice  of  the  mortgage  aforesaid,  and  that  it  was  a 
valid  and  subsisting  lien  on  the  land. 

Prayer  for  answer,  without  oath,  for  a  decree  of  foreclosure 
and  sale,  for  the  payment  of  the  notes,  and  for  other  relief,  etc. 

This  bill  was  filed  by  H.  C.  McOomas,  as  solicitor  for  the 
complainant. 

On  October  4,  1861,  Williams  filed  a  demurrer  to  bill  for 
want  of  equity,  as  against  him,  in  the  usual  form. 

Hays,  in  his  answer,  denies  knowledge  of  sale  of  land  by 
complainants  to  Gatewood — of  the  price  paid — of  the  agency 
of  Outten — of  the  mistake  of  the  notes;  admits  that  Gate- 
wood  owned  the  land.  Denies  any  notice  or  knowledge 
of  the  mortgage,  except  such  as  is  presumed  from  the 
record,  which  was  not  until  after  the  end  of  September  term, 
1858,  of  Piatt  Circuit  Court;  admits  that  he  obtained  judg- 
ment against  Gatewood  and  Peyton,  as  stated  in  bill,  and  that 
before  its  satisfaction,  he  claimed  a  lien  on  the  land  by  virtue 
of  said  judgment.  States  the  recovery  of  the  judgment,  Sep- 
tember 14,  1858.  Execution  issued  January  3,  1859,  was 
returned  unsatisfied.  Alias  fi.  fa.  January  28,  1860,  levied 
on  the  land — sale  March  3,  1860;  he  purchased,  for  $3,388.78, 
the  whole  amount  due  him;  took  sheriff's  certificate,  which 
was  duly  recorded;  that  Gatewood  did  not,  nor  did  complain- 
ants, as  his  grantees,  or  mortgagees,  or  any  other  person,  until 
after  one  year  had  expired,  oifer  to  redeem.  Is  informed, 
and  believes,  that  Williams  obtained  judgment,  as  stated  in 
bill,  against  Gatewood,  and  Bruffett  and  Weaver;  that,  April 
6, 1860,  he  sued  out  execution  on  it,  which  the  sheriff  returned 
unsatisfied;  that,  March  5,  1861,  Williams  sued  out  an  alias 
fi.fa.  and  placed  it  in  the  sheriff's  hands,  and  paid  the  sheriff 
$3,727.65,  the  amount  of  his  bid,  and  ten  per  cent,  interest,  as 
and  for  a  redemption  from  the  sale  to  him,  which  he  received 
and  accepted  in  full  satisfaction  of  his  judgment  and  discharge 
of  his  lien  upon  and  claim  to  the  land.  Denies  that  before  he 
obtained  judgment  and  issued  execution,  he  had  any  notice, 
knowledge,  or  information  of  the  existence  of  the  mortgage, 
and  never  had  any  knowledge  of  it,  except  the  constructive 
notice  by  the  record,  of  date,  January  19,  1859. 

Answer  sworn  to. 
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Williams,  by  his  answer,  says  he  has  no  knowledge  of  sale 
by  complainants  to  Gatewood,  excepting  that  there  appears  of 
record,  in  recorder's  office,  deed  from  complainants  to  Gate- 
wood,  dated  June  4,  1856,  and  recorded  about  same  date,  con- 
veying the  land  to  him  in  fee,  clear  of  all  incumbrances,  and 
acknowledging  full  payment  of  the  consideration,  amount 
as  stated  in  bill;  says  he  inspected  the  record,  believed  it  to 
be  true,  and  acted  on  the  faith  of  it  in  purchasing.  Has  no 
knowledge,  of  execution  of  notes,  or  mistake  therein,  or  of  con- 
sideration thereof,  and  denies  all  the  allegations  of  bill  in 
that  behalf.  Has  no  knowledge,  or  information,  that  Gate- 
wood,  June  4,  1856,  or  at  any  time,  executed  a  mortgage  on 
the  land  to  secure  the  payment  of  said  notes,  or  of  any  notes, 
or  of  mistake  in  mortgage,  or  that  it  was  acknowledged  or 
delivered  to  Outten,  and  denies  all  allegations  in  bill  in  that 
behalf.  Admits  that  there  appears  of  record,  in  recorder's 
office,  what  purports  to  be  record  of  mortgage  from  Gatewood 
to  complainants  of  said  land,  to  secure  the  payment,  by  Gate- 
wood  to  himself,  of  two  notes,  each  $2,132. 33-J,  due  June  4, 
1857  and  1858;  mortgage  purports  to  be  dated  June  4,  1856, 
and  to  have  been  filed  for  record,  January  19,  1859.  Denies 
that  he  ever  had  any  notice,  knowledge  or  information  of  the 
mortgage,  except  such  constructive  notice  as  is  implied  from 
said  record. 

Has  no  knowledge  whether  notes,  if  given,  are  paid  or  not. 

Admits  recovery  of  judgment  by  Hays  as  in  bill  stated, 
September  14,  1858,  against  Gatewood  and  Peyton,  for 
$3,047.22  and  costs.  Fi.  fa.  issued  on  same,  January  3, 
1859.  Alias  fi.fa.  sued  out  by  Hays,  January  8,  1860,  levied 
upon  the  land  (describing  it),  which  was  sold  by  the  sheriff, 
March  3,  1860,  to  Hays,  for  $3,388.78,  the  full  amount  due  on 
the  writ;  that  the  sheriff  executed  to  Hays  his  certificate, 
which  was  then  and  there  duly  Recorded,  in  the  recorder's 
office  of  Piatt  county.  Avers  that  neither  Gatewood,  nor 
complainants  as  his  grantees  or  mortgagees,  nor  any  other  per- 
son, until  after  the  expiration  of  one  year,  offered  to  redeem 
from  that  sale. 

Avers  that  on  December  29,   1859,  he  recovered  a  judg- 
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ment  in  Piatt  Circuit  Court,  against  Gatewood,  Bruffet  and 
Weaver,  for  $1,292.85  and  costs;  that  he  sued  out  execution  on 
it  April  6,  1861,  which  was  returned  unsatisfied.  March  5, 
1S61,  he  sued  out  an  alias  fi.fci.  on  said  judgment,  placed  the 
same  in  the  sheriff's  hands,  who  indorsed  thereon  a  levy  upon 
said  land;  that  thereupon  he  paid  the  sheriff  $3,727.65,  the 
amount  of  Hays'  bid,  with  ten  per  cent,  thereon  from  sale; 
that  sheriff  filed  in  recorder's  office  certificate  of  redemption, 
and  proceeded  to  advertise  said  land  for  sale  under  said  writ, 
and,  May  7,  1861,  offered  same  for  sale,  when  he  purchased 
the  same,  except  south-west  quarter  of  north-east  quarter,  and 
west  half  of  south-west  quarter  of  north-east  quarter  of  said 
section,  which  were  set  off  to  Gatewood  as  a  homestead,  and 
at  said  sale  respondent  bid  the  whole  amount  of  his  debt  and 
costs,  over  and  above  the  amount  paid  by  him  for  redeeming 
from  Hays'  sale,  making,  in  the  aggregate,  $5,256.62,  and 
thereupon  the  sheriff  executed  to  him  his  certificate,  which  at 
the  date  was  recorded;  that  no  person  redeemed  or  attempted 
to  redeem  from  said  sale.  On  the  15th  of  July,  1861,  the 
sheriff  conveyed  the  land  to  him  by  deed.  Claims  and  insists 
that  complainants,  by  failing  to  redeem  from  Hays'  sale  with- 
in one  year,  have  lost  and  forfeited  all  claim  to  the  land,  and 
that  by  his  redemption  and  payment  of  the  money,  and  the 
sale  and  conveyance  to  him,  he  has  acquired  the  same  rights 
in  the  land  as  if  he  had  purchased  the  same  at  the  sale  under 
the  execution  of  Hays. 

Denies  that  Hays,  before  obtaining  his  judgment,  had 
notice  of  the  mortgage  as  alleged  in  bill,  or  that  the  same  was 
a  valid  and  subsisting  lien  on  the  land. 

Alleges  that  complainants  at  the  time  thereof,  well  knew 
of  the  recovery  of  the  judgment  by  Hays,  and  of  the  issuing 
of  the  executions  thereon,  of  the  advertising  and  sale  of  the 
land  under  the  same,  and  of  the  recovery  of  respondent's 
judgment,  of  the  issuing  of  executions  thereon,  of  his  redemp- 
tion from  said  sale,  and  of  the  levy,  advertising  and  sale 
thereof  under  said  execution,  and  of  respondent's  purchase; 
that  complainants  during  all  of  said  proceedings  did  not  set 
up,  allege  or  pretend  to  have  any  claim  to   said  land,  under 
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said  mortgage,  nor  did  they  allege  or  pretend  that  Hayes  had 
any  notice  of  said  mortgage,  as  is  now  alleged  in  bill,  but 
complainants  stood  by  and  permitted  said  judgments,  execu- 
tions, levies,  sales  and  redemption,  without  objection,  by 
which  conduct  of  complainants,  respondent  was  induced  to 
pay  said  redemption  money  and  the  said  further  sum  bidden 
and  paid  by  him  in  satisfaction  of  his  said  judgment;  insists 
complainants  are,  and  ought  to  be  estopped  from  setting  up 
claim  to  land  under  said  mortgage,  and  from  alleging  that 
Hays  had  notice  of  said  mortgage  before  the  judgment  lien 
of  said  Hays  attached,  so  far  as  the  same  are  relied  on  to 
affect  respondent's  title. 

Claims  and  insists  that  under  said  judgments,  proceedings, 
sales,  redemption,  payment,  and  purchase  by  himself,  pay- 
ment of  purchase-money,  and  conveyance  by  the  sheriff  as 
aforesaid,  respondent  is  a  bona  fide  purchaser  of  said  land, 
(except  that  set  off  to  Gatewood  as  a  homestead,  which  he 
does  not  claim  under  said  purchase),  without  notice  or  knowl- 
edge of  any  prior  equity  or  rights  of  complainants. 

There  were  replications  to  answers  of  Hays  and  Williams. 

Bill  taken  pro  confesso  against  Gatewood  for  failing  to 
answer. 

Cause  was  heard  on  bill,  exhibits,  answers  and  testimony 
Decree  that  mortgage  be  foreclosed,  referred  to  master  to 
state  an  account  of  amount  due  complainants  on  mortgage. 
Master  reports  amount  at  $5,352.68J.  Report  approved; 
ordered  that  Gatewood  pay  the  amount  decreed  in  ninety 
days,  with  interest;  on  failure  of  Gatewood  or  other  defend- 
ants to  pay,  etc.,  ordered  that  mortgage  be  foreclosed,  and 
that  all  interest  of  Gatewood  in  mortgaged  premises,  and  all 
interest  of  Hayes  and  Williams  acquired  in  said  premises  since 
execution  of  mortgage,  be  foreclosed  and  barred,  excepting 
such  equity  of  redemption  as ,  is  provided  by  law.  Land 
ordered  to  be  sold  by  master,  on  notice,  etc.,  out  of  proceeds; 
that  master  first  pay  expenses  of  sale,  and  amount  due  com- 
plainants, and  report  to  court. 

The  following  errors  were  assigned: 

That  the  Circuit  Court  erred  in  overruling  the  demurrer  of 
the  defendant  Williams,  to  complainants'  amended  bill. 


JANUARY  TERM,  1S63.  559 

Willams  et  al.  v.  Tatnall  et  al. 

That  the  Circuit  Court  erred  in  admitting  the  testimony  of 
witnesses  Milligan  and  McComas. 

That  the  Circuit  Court  erred  in  rendering  a  decree  against 
"Williams,  and  in  not  dismissing  the  bill  as  to  him. 

Gookins,  Thomas  &  Roberts,  for  Plaintiffs  in  Error. 

Williams  demurred  to  the  bill.  The  demurrer  was  over- 
ruled. This  ruling  presents  the  first  question  for  our  con- 
sideration. 

The  facts  occurred  in  the  following  order:  June  4,  1856, 
mortgage  executed;  September  14,  1858,  Hays'  judgment; 
January  19,  1859,  mortgage  recorded;  December  29,  1859, 
Williams'  judgment;  March  3,  1860,  sale  under  Hays'  execu- 
tion; March  5,  1861,  Williams  redeemed;  May  7,  1861,  sale 
under  Williams'  execution;  July  15,  1861,  sheriff's  deed  to 
Williams;  July  23,  1861,  this  bill  filed. 

It  is  alleged  that  Hays,  when  his  judgment  lien  attached, 
had  notice  of  the  mortgage;  but  it  is  not  alleged  that  Williams 
had  notice  of  it  before  Hays'  judgment,  nor  that  he  knew 
that  Hays  had  such  notice  before  he  purchased,  paid  his 
purchase-money,  and  obtained  his  deed. 

The  view  of  the  Circuit  Court  was,  that  Hays,  being  affected 
with  notice,  was  not  a  bona  fide  purchaser;  and  that,  as  the 
mortgage  was  recorded  before  Williams  obtained  his  judg- 
ment, he  was  not  a  bona  fide  purchaser. 

This  bridge  has  one  abutment,  and  all  that  it  lacks  of  being 
able  to  stand,  is,  that  the  other  abutment  and  the  arch  are 
wanting.  Williams  had  no  need  to  have  a  lien  to  enable  him 
to  redeem,  (Sweezy  v.  Chandler,  11  III,  445,)  and,  if  he  had 
need,  there  is  no  connection  between  him  and  Hays. 

If  Williams  can  be  affected  by  notice  to  Hays,  the  statute 
is  a  trap  to  defraud  creditors,  instead  of  a  means  of  prevent- 
ing a  sacrifice  of  the  property,  and  of  making  it  pay  as  much 
of  the  debts  as  possible. 

The  true  question,  we  think,  is:  To  what  does  Williams' 
title  relate?  We  say,  it  relates  to  Hays'  judgment.  The  pro- 
cess of  redemption  is  nothing  but  the  opening  of  the  bidding 
at  the  former  sale.     Breese,  J.,  in  Tar tie y  v.  Young,  22  111., 
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253,  255.  Although  a  year  after,  it  is  the  same  in  effect  as  if, 
when  the  hammer  came  down  at  Hays'  purchase,  Williams 
had  stepped  forward,  paid  him  his  money,  and  the  auction  had 
proceeded  on  Williams'  bidding.  Hays  and  Williams  are  as 
truly  competitors  as  if  the  bidding  had  all  been  done  at  once. 
Their  antagonism  is  clearly  shown,  if  authorities  are  needed 
on  so  plain  a  proposition,  by  the  case  of  Ex  parte  Raymond, 
1  Denio,  272.  it  is  there  said  that  "a  party  who  seeks  to 
acquire  the  rights  of  a  purchaser  under  the  statute,  must  take 
care  to  comply  fully  with  all  its  requirements,"  and  that  the 
senior  creditor  is  not  bound  to  aid  the  one  who  comes  to 
redeem  by  imparting  information  for  him  to  act  upon.  Refer- 
ence is  also  made  to  Waller  v.  Harris,  20  Wend.,  555;  Ex 
parte  The  Peru  Iron  Co.,  7  Cow.,  540,  and  Dickinson  v. 
Gilliland,  1  Cow.,  480 — all  of  which  are  cases  of  competing 
bidders,  as  is  also  that  of  McLagan  v.  Brown,  11  111.,  519. 

The  case  at  bar  furnishes  a  strong  illustration  of  the  correct- 
ness of  this  position.  Hays  had  bought  land  at  about  $3,000, 
for  which  Gatewood  had  paid  $6,400.  It  was  a  handsome 
speculation  if  he  could  hold  it.  Williams  was  willing  to 
advance  on  his  bid,  and  did  so,  paying  $5,246.62,  and  leaving 
Gatewood  a  homestead  out  of  the  land  besides. 

Why  should  notice  to  Hays  affect  Williams?  If  at  all,  it 
is  because  he  had  in  his  power  the  means  of  arriving  at  the 
truth.  To  whom  should  he  go?  He  cannot  be  sent  to  Hays 
for  information,  because  Hays,  as  a  competitor  for  the  land,  is 
not  bound  to  give  any.  Having  in  view  a  speculation,  he  will 
stand  upon  his  reserved  rights,  and  let  Williams  find  out  the 
facts  as  best  he  can.     Ex  parte  Raymond,  1  Denio,  272. 

There  is  no  case  in  which  a  party  is  bound  to  seek  informa- 
tion of  one  who  has  a  right,  or  it  is  his  interest,  to  withhold 
it.  Nor  is  one,  about  to  make  a  purchase,  bound  to  take  the 
hazard  of  information  to  be  derived  from  one  so  deeply  inter- 
ested in  the  matter  as  was  Hays.  Reasonable  diligence  and 
precaution  will  subject  a  party  to  no  such  risk.  It  was  said  by 
Caton,  C.  J.,  in  Sweezyy.  Chandler,  11  111.,  451,  "the  whole 
proceeding  [of  redeeming]  is  the  exercise  of  a  statutory 
right,  which   has  been  provided  as  well  for  the  benefit  of  the 
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judgment  creditors  generally,  as  of  the  debtor."  This  is 
undoubtedly  correct,  and  it  may  be  added,  that  in  this  instance, 
as  in  all  others,  the  general  principles  of  equity  are  to  be  pre- 
served in  the  construction  of  the  statute. 

We  insist  that  the  statute,  and  the  decisions  of  this  court, 
settle  the  question  under  consideration.  The  statute  declares, 
that  "  such  deeds  shall  be  as  valid  and  effectual  in  law  as  i  f 
such  creditor  had  been  the  original  purchaser."  R.  S.,  185S, 
p.  610,  sec.  22  If  Williams  had  been  present  at  Hays'  sale, 
and  had  simply  advanced  on  his  bid,  there  is  no  pretense  that 
he  would  have  been  affected  by  a  secret  notice  in  the  mind  of 
Hays,  and  he  must  be  held  to  have  precisely  the  same  title  as 
if  he  had  bought  then,  for  so  the  statute  reads.  The  con- 
struction now  claimed  for  this  statute  is  the  same  already 
given  to  it,  by  this  court,  whenever  it  has  been  before  them, 
and  it  appears  to  us,  that  it  was  the  express  intention  of  the 
legislature,  by  the  use  of  the  language  above  quoted,  to  give 
the  deed  the  effect  we  now  claim  for  it,  and  to  rebut  the  pre- 
sumption that  the  redemptioner  takes  only  such  title  as  the 
first  purchaser  had.  Sweezy  v.  Chandler,  11  111.,  445,  447, 
448,  451;  McLagan  v.  Brown,  11  111.,  519;  Turney  v.  Young, 
22  III,  253. 

Williams,  therefore,  does  not  take  as  a  purchaser  from 
Hays,  but  as  a  purchaser  from  the  sheriff,  and  against  the  will 
of  Hays,  and  he  cannot  be  affected  with  what  would  affect 
Hays. 

But  if  Williams  be  regarded  as  a  purchaser  from  Hays, 
still  he  is  protected  on  general  principles  of  equity.  Surely 
there  is  no  principle  of  law  better  settled,  than  that  an  inno- 
cent purchaser,  from  a  fraudulent  vendee,  gets  a  good  title,  it 
it  is  perfected  by  the  payment  of  the  purchase  money,  and 
the  receiving  of  a  conveyance  before  notice  of  a  latent  equity. 
Jackson  v.  Henry,  10  Johns.,  185,  195;  Jackson  v.  Dominick, 
14  Johns.,  435;  Martin  v.  Dryden,  1  Gilm.,  187,  217;  Story 
on  Bills,  sec.  188. 

It  is  contrary  to  the  plainest  principles  of  natural  justice, 
that  the  effect  of  notice  to  Hays  should  be  visited  upon 
Williams. 

36— 29th  III. 
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Williams  is  protected  by  the  recording  acts.  The  statute 
declares  that  deeds,  etc.,  shall  take  effect  from  the  time  of 
filing  for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers,  without  notice,  and  that,  as  to  all  such 
creditors  and  subsequent  purchasers,  without  notice,  they 
shall  be  void  until  filed  for  record.  E.  S.,  1858,  p.  969, 
sec.  23. 

"The  obvious  design  of  our  recording  laws  is  to  protect 
purchasers  against  latent  equities."  McConnell  v.  Heed,  4 
Scam.,  117,  121. 

The  term  "  creditor,"  as  used  in  the  recording  acts,  is  de- 
fined to  be  one  who,  without  notice,  actual  or  constructive,  of 
a  prior  conveyance  or  incumbrance,  institutes  such  proceed- 
ings, or  takes  such  steps  as  affect  a  lien  on  the  land  before  the 
recording  of  the  conveyance  or  incumbrance.  Martin  v. 
Dryden,  1  Gilm.,  217. 

Williams,  by  redeeming,  became  the  owner  of  a  judgment 
lien  older  than  Tatnall's  mortgage,  and  without  notice  of  it, 
or  rather  with  notice  that  it  was  junior  to  the  lien  so  acquired. 
The  withholding  of  a  deed  from  record,  is  always  put  on  the 
footing  of  fraud;  and  that  Williams  is  defrauded,  if  this  bill 
can  be  sustained  against  him,  no  one  can  doubt.  The  effect 
of  the  decision  below  was  to  pay  a  premium  for  negligence 
and  fraud,  at  the  expense  of  the  innocent  and  vigilant.  Is 
not  this  a  wholesale  reversal  of  the  established  principles  of 
equity? 

Constructive  notice  cannot  be  enlarged.  It  is  that  and 
nothing  more. 

Should  it  be  determined  that  the  bill  was  sufficient  on  de- 
murrer, we  proceed  to  say  that,  upon  the  proofs,  the  case  is 
with  the  plaintiffs  in  error. 

Answers  were  filed  by  Hays  and  Williams,  denying  any 
knowledge  of  the  mortgage,  except  the  constructive  notice 
furnished  by  the  record.  To  prove  notice  to  Hays,  complain- 
ants introduced  the  testimony  of  Thomas  Milligan,  H.  C. 
McComas  and  James  Peyton. 

We  objected  to  the  testimony  of  these  witnesses,  the  objec- 
tions were  overruled,  and  they  were  admitted  to  testify.     The 
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ground  of  our  objection  was,  that  it  was  a  disclosure  of  privi- 
leged communications. 

A.  B.  Bunn,  and  W.  E.  Lodge,  for  Defendants  in  Error. 

Notice  to  an  agent  or  attorney.,  is  notice  to  a  principal  or 
client.  And  such  notice,  if  sufficient  to  put  a  party  upon 
inquiry,  leading  to  the  whole  truth,  is  all  that  is  necessary  in 
law.  See  Barnes  v.  Mo  Clinton,  3  Penrose  &  Watts  (Peim.) 
R.  67;  7  Conn.,  333;  Breese,  33;  Bay  v.  Graham,  1  Grilm., 
435. 

In  this  case,  McComas,  whom  they  claim  was  the  attorney 
of  Hays  from  the  beginning  of  Hays'  suit,  as  the  evidence 
shows,  had  notice  of  the  existence  of  Tatnall's  mortgage  from 
the  time  of  its  execution. 

As  to  what  will  constitute  notice,  and  its  effect,  see  Doyle 
et  al.  v.  Teas  et  al.,  4  Scam.,  249,  250;  Rupert,  Mark,  15 
111.,  542;  Cox  et  al.  v.  Milner,  23  111.,  476;  22  111.,  610. 

What  rights  does  a  redemptioner,  under  our  statutes, 
acquire?     To  what  does  his  title  relate? 

The  plaintiffs  desire  to  avail  themselves  of  the  lien  of  Hays, 
(if  he  had  one,)  so  as  to  cut  out  the  equities  of  Tatnall,  under 
their  mortgage,  but  at  the  same  time,  do  not  wish  to  be  put 
in  Hays'  shoes,  and  have  his  title  resting  on  Hays'  judgment. 
We  make  the  point  that  Williams'  title  refers  and  relates  to 
his  own  judgment  alone.  See  Tumey  et  al.  v.  Young,  22 
111.,  253.  And  that  Williams  cannot  go  behind  his  own  judg- 
ment and  attach  the  lien  of  a  prior  judgment  to  that  of  his 
own.  Williams  had  notice  of  the  mortgage  before  he  ob- 
tained his  judgment,  and  before  Hays  sold  the  land  under  his 
judgment — the  mortgage  having  been  tiled  and  recorded. 

There  can  be  no  error  in  admitting  the  evidence  of 
McComas,  because  at  the  time  he  first  informed  the  agent  of 
Hays,  and  his  attorney,  Milligan,  McComas  was  not  the 
attorney  of  Hays,  and  because  his  knowledge  of  the  execu- 
tion of  the  mortgage  was  not  obtained  by  reason  of  the  relation 
of  client  and  attorney,  but  before  any  such  relation  existed. 
See  Greenleaf  on  Evidence,  1st  vol.,  sees.  237 — 245;  also 
Starkie  on  Evidence,  2nd  vol.,  pp.  229—231. 
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McComas  was  not  incompetent  on  the  ground  of  interest, 
because  he  executed  a  proper  release  and  delivered  the  same 
to  Bunn,  one  of  the  solicitors  for  Tatnall,  who  delivered  the 
same  to  the  clerk  of  the  court,  for  the  use  of  Tatnall.  This 
he  had  a  right  to  do.  See  Greenleaf  on  Evidence,  vol.  1,  sees. 
426,  429. 

Caton,  C.  J.  When  the  facts  of  this  case  are  once  clearly 
comprehended,  there  is  no  difficulty  in  deciding  it.  The 
whole  case  is  reduced  to  the  simple  question  of  fact,  whether 
Hays  and  Williams  are  chargeable  with  notice  of  this  mort- 
gage at  the  time  of  their  purchases.  The  mortgage  was 
executed  before,  but  not  recorded  till  after,  Hays3  judgment 
became  a  lien,  but  before  Williams'  judgment,  under  which 
he  redeemed  from  the  sale  under  Hays'  judgment,  became  a 
lien. 

The  first  and  important  inquiry  is,  was  Hays  chargeable  with 
notice  of  this  mortgage?  The  evidence,  we  think,  is  sufficient 
to  settle  this  question  satisfactorily.  There  is  no  pretense  that 
Hays  had  any  personal  knowledge,  or  even  intimation,  of  the 
existence  of  the  mortgage.  But  the  notice  relied  upon  is  to 
his  agent.  The  law  is  not  disputed,  that  notice  to  an  agent 
or  an  attorney,  when  received  in  the  course  of  the  business  of 
the  agency,  or  under  such  circumstances  as  induce  the  satis- 
factory belief  that  it  was  received  'while  transacting  such 
business,  is  as  effectual  as  notice  to  the  principal  personally. 
First,  as  to  notice  to  Purcell,  Hays'  agent,  who  brought  out 
the  note  and  employed  Milligan  and  McComas  to  sue  the 
makers.  He  denies  notice.  Peyton  swears  he  heard  Gate- 
wood  inform  him,  that  his  land  was  already  mortgaged,  but 
,  did  not  state  to  whom.  Milligan  testified,  that  the  mortgage 
to  Gatewood's  grantors  was  mentioned  to  Purcell,  at  an  inter- 
view before  judgment  was  rendered,  and  McComas  swears, 
distinctly  and  circumstantially,  that  he  told  Purcell  of  that 
mortgage,  as  it  had  been  acknowledged  before  him  as  notary 
public.  Now  if  this  testimony  was  competent,  it  overcomes 
the  denial  of  Purcell  beyond  all  question,and  settles  the  matter. 
But  it  is  by  no  means  clear,  that  what  was  said  at  this  time 
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between  the  agent  and  the  attorneys  was  not  a  privileged 
conversation,  which  even  Williams  may  insist  shall  be  kept 
sacred.  It  was  a  professional  interview  with  the  attorneys 
on  the  subject-matter  about  which  they  were  retained,  and 
none  but  Hays,  the  client,  should  be  permitted  to  waive  its 
confidential  character. 

But  waiving  this  question  of  notice  to  Purcell,  notice  to  the 
attorneys  was  as  effectual  as  notice  to  the  agent.  As  to  that 
matter,  they  as  much  represented  Hays,  as  did  Purcell.  Had 
they  notice?  Upon  this  point  there  can  be  no  question. 
McComas  swears  that  he  took  the  acknowledgment  of  the 
mortgage.  He  knew  what  it  was,  and  told  Milligan  and 
Purcell  of  it.  Now  this  information  was  not  acquired  in  any 
confidential  relatiou  with  Hays,  but  long  before  any  retainer 
by  him,  and  hence  he  had  the  right  and  was  bound  to  disclose 
it.  Here  then  was  notice  to  McComas  proved  in  a  legitimate 
way,  and  that  was  notice  to  his  client,  for  the  law  conclusively 
presumes,  that  he  communicated  that  notice  to  his  client. 

Under  the  operation  of  this  notice,  Hays'  judgment  only 
became  a  lien  upon  the  equity  of  redemption,  and  that  was 
all  that  was  sold,  leaving  the  mortgage  a  prior  lien  according 
to  its  date.  As  to  Williams'  judgment,  that  never  became  a 
lien  till  long  after  the  mortgage  was  recorded,  and  hence  was 
necessarily  subject  to  it.  When  he  redeemed  from  Hays' 
sale,  he  could  redeem  uo  more  than  was  sold  under  Hays' 
judgment,  that  is  to  say,  the  equity  of  redemption,  and  it  was 
only  upon  that,  as  we  have  seen,  that  his  own  judgment  could 
attach  as  a  lien;  and  we  are  quite  unable  to  appreciate,  upon 
what  principle  he  expects  to  get  rid  of  the  incumbrance  of 
the  mortgage  by  the  operation  of  two  judgments,  both  of 
which  were  subject  to  it.  Had  Hays  not  been  chargeable 
with  notice,  so  that  his  judgment  had  become  a  prior  lien  to 
the  mortgage  which  attached  to  the  entire  estate,  then  indeed 
a  different  question  would  be  presented.  But  we  do  not  now 
propose  to  determine  what  estate  the  redeeming  judgment 
creditor,  whose  judgment  is  junior  to  the  mortgage,  acquires, 
by  a  sale  under  such  junior  judgment  upon  a  redemption  from 
a  sale  under  a  judgment  senior  to  the  mortgage.     In  this  case, 
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we  have  no  trouble  in  coming  to  the  conclusion  that  the  mort- 
gage retains  its  seniority  over  both,  as  much  as  over  either. 

It  is  most  earnestly  contended  by  the  counsel  for  the  plain- 
tiff in  error,  that  the  last  clause  of  the  twenty-second  section 
of  the  statute,  gives  to  Williams  all  the  rights  he  would  have 
had  if  he  had  been  a  stranger,  and  the  original  purchaser  at 
the  sale  under  Hays'  judgment,  instead  of  Hays,  thus  giving 
him  the  character  of  a  bona  fide  purchaser  without  notice. 
The  language  relied  upon  is  this:  "And  if  any  creditor  shall 
redeem  such  lands  or  tenements  as  aforesaid,  it  shall  be  the 
duty  of  the  sheriff,  or  other  officer,  on  the  expiration  of  fif- 
teen months  from  the  time  of  such  sale,  to  execute  a  deed  to 
such  creditor,  as  the  original  purchaser,  and  such  deed  shall 
be  as  valid  and  effectual  in  law,  as  if  such  creditor  had  been 
the  original  purchaser."  "When  this  language  is  considered 
in  connection  with  the  balance  of  the  act,  it  is  not  easy  to 
comprehend  its  meaning.  It  contemplates  the  execution  of  a 
deed  under  circumstances  which  are  not  only  not  provided  for 
by  the  act  itself,  but  which  are  absolutely  repugnant  to  the 
other  provisions  of  it.  It  seems  to  contemplate  the  execution 
of  a  deed  to  the  redeeming  creditor,  upon  the  mere  fact  of 
redemption,  and  the  lapse  of  time,  to  wit,  the  expiration  of 
fifteen  months,  without  any  subsequent  sale.  ]STow  when  the 
whole  act  is  taken  together,  it  is  very  clear  that  the  legislature 
did  not  design  that  a  deed  should  be  executed  under  such  cir- 
cumstances; and  we  should  have  great  difiiulty  in  sustaining 
such  a  deed,  notwithstanding  this  language  is  found  in  the  act. 
In  the  previous  sections,  very  minute  and  clear  provision  is 
made  for  proceeding  in  case  of  redemption  by  a  judgment 
creditor.  Section  fourteen  provides,  that  at  any  time  within 
three  months  after  the  expiration  of  twelve  months  from  the 
sale,  any  judgment  creditor  may  redeem,  by  suing  out  an 
execution  upon  his  own  judgment,  and  placing  the  same  in 
the  hands  of  the  officer,  who  shall  indorse  thereon  a  levy  upon 
the  same  lands,  and  then  the  redeeming  creditor  shall  pay  to 
the  officer  the  amount  for  which  the  premises  were  first  sold, 
and  then  the  officer  shall  file  a  certificate  of  redemption  and 
advertise  the  property  for  sale,  under  the  new  execution. 


JANUARY  TERM,  1863.  567 

Williams  v.  et  al.  Tatnall  et  al. 

The  next  section  provides,  that  at  the  sale  under  the  execu- 
tion issued  upon  the  judgment  upon  which  the  redemption  was 
made,  the  redeeming  creditor  shall  be  considered  as  having 
bid  the  amount  of  the  redemption  money  deposited  by  him, 
and  if  there  be  no  higher  bid,  the  land  shall  be  struck  oif  to 
him,  and  a  deed  immediately  executed,  and  that  no  other  re- 
demption shall  be  allowed.  But  if  there  be  a  higher  bid,  then 
the  land  shall  be  struck  off  to  the  highest  bidder,  and  a  cer- 
tificate of  purchase  made  to  the  purchaser;  and  then  any 
other  judgment  creditor  shall  be  allowed  to  redeem  within 
sixty  days,  and  the  same  process  shall  be  gone  through;  and  so 
long  as  the  premises  shall  be  sold  for  more  than  the  redemp- 
tion money,  and  there  are  judgment  creditors  to  redeem, 
redemptions  shall  be  allowed  within  sixty  days  of  the  day  of 
sale,  from  which  the  redemption  is  made. 

Here  are  two  contingences,  under  which  the  sheriff  is 
required  to  make  a  deed  of  premises,  which  have  been  re- 
deemed from  a  former  sale  by  a  judgment  debtor,  neither  of 
which  has  the  least  reference  to  the  expiration  of  the  fifteen 
months.  The  first  is,  where  the  premises  are  struck  off  to 
the  redeeming  creditor,  upon  the  implied  bid  for  the  amount  of 
the  redemption  money,  when  the  deed  is  to  be  made  imme- 
diately, whether  the  fifteen  months  have  expired  or  not; 
and  the  next  is,  where  there  has  been  a  higher  bid,  when 
there  may  be  redemptions  within  periods  of  sixty  days,  with- 
out limit,  so  long  as  there  are  judgment  creditors  willing  to 
redeem,  so  that  years  might  elapse  before  the  sheriff  would 
be  authorized  to  make  a  deed  to  any  purchaser.  It  is  very 
certain  that  the  language  quoted  from  the  twenty-second  sec- 
tion can  have  no  reference  to  either  of  these  cases,  for  in  the 
first,  the  .purchaser  is  not  bound  to  wait  till  the  end  of  fifteen 
months  for  his  deed;  in  the  last,  he  may  be  compelled  to  wait 
much  longer.  To  what,  then,  does  it  apply?  Certainly  to  no 
case  provided  for  in  this  statute.  A  glance  at  the  previous 
legislation  on  this  subject,  will  clearly  explain  how  this  has 
happened.  By  the  territorial  act  of  1807,  real  estate  was  first 
authorized  to  be  sold  on  execution.  From  that  sale  there  was 
no  redemption,  but  a  conveyance  was  at  once  made.     And  so 
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the  law  stood  till  1825,  when  an  act  was  passed,  by  the  elev- 
enth section  of  which  the  debtor  was  allowed  to  redeem  from 
the  sale,  within  twelve  months,  and  the  twelfth  section  pro- 
vided that  if  the  defendant  should  fail  to  redeem  within  the 
twelve  months,  then  any  other  judgment  creditor  might  re- 
deem in  the  same  manner  as  the  debtor  could,  and  that  the 
redeeming  judgment  creditor  should  "be  entitled  to  all  the 
rights  of  the  original  purchaser."  The  next  section  of  that 
act  is  the  original,  of  which  this  twenty-second  section  of  our 
law  is  a  literal  copy.  It  was  a  very  sensible  section  when 
passed,  for  it  was  precisely  adapted  to  the  mode  of  redemp- 
tion therein  provided  for;  but  in  our  present  law  it  has  no 
sense  or  meaning,  because  there  is  no  mode  of  redemption 
authorized,  upon  which  it  can  operate,  or  to  which  it  can  ap- 
ply. But  to  proceed  with  the  history  of  our  legislation  on 
this  subject.  The  mode  of  redemption  provided  by  the  law 
of  1825,  continued  till  1S41.  Then  an  act  was  passed,  amend- 
ing the  law  of  1826,  providing  for  redemption  from  sales  on 
execution,  as  it  now  exists.  The  whole  of  that  act  is  em- 
bodied in  the  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  nineteenth,  twentieth,  twenty -first,  twenty- 
third  and  twenty-fourth  sections  of  our  present  law.  But  in 
that  amendment  the  thirteenth  section  of  the  law  of  1825, 
which  now  constitutes  the  twenty-second  of  our  present  law, 
was  left  out,  and  in  fact  repealed,  because  it  was  inconsistent 
with  the  mode  of  redemption  provided  in  the  new  act.  And  so 
our  statutes  remained  unincumbered  by  this  unnecessary  sec- 
tion, till  the  revision  of  1815,  when  it  was  again  incorporated 
into  our  statutes,  without  any  reason  or  purpose,  so  far  as  we 
can  see. 

We  have,  in  the  cases  of  Sweezy  v.  Chandler  and  McLa- 
gan  v.  Brown,  11  111.,  445  and  519,.  referred  to  this  twenty- 
second  section  as  applicable  to  the  present  law,  and  as 
characterizing  the  title  acquired.  But  in  both  cases  it  is 
alluded  to,  as  a  make-weight,  and  without  careful  considera- 
tion; while  the  cases  were  decided  upon  other  grounds.  And 
we  may  here  remark,  that  this  infirmity  of  the  human  mind 
which  prompts  us  to  seek  every  possible  support  for  the  con- 
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elusions  arrived  at,  has  led  to  more  embarrassment  in  apply- 
ing judicial  decisions  as  precedents,  than  any  other  one  cause. 
We  too  often  forget  that  an  opinion  with  one  good  reason  for 
a  decision,  is  better  than  an  opinion  with  one  good  reason,  and 
one  that  is  not  good.  We  know  of  no  other  way  to  even  mit- 
igate this  evil,  than  for  courts,  when  thus  betrayed  into  error, 
to  set  themselves  right  on  the  first  opportunity. 
The  decree  must  be  affirmed. 

Decree  affirmed. 
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ABATEMENT. 

A  plea  in  abatement  to  an  attachment  writ,  will  not  preclude  a  parry  from 
afterwards  moving  to  dismiss  the  suit,  because  the  declaration  was  not 
filed  in  apt  time.    Stoddard  v.  Miller,  291. 

ACTION. 

1.  A  promise  for  a  promise  is  sufficient  consideration  upon  which  to  found 

an  action.    Funk  v.  Hough,  145. 

2.  Where  two  acts  are  to  be  done  at  the  same  time,  like  selling  and  deliv- 

ering and  receiving  and  paying,  in  an  action  for  non-delivery,  it  is  only 
necessary  for  the  plaintiff  to  aver  and  prove  a  readiness  to  pay,  whether 
the  other  party  was  at  the  place,  ready  to  deliver  or  not.    Ibid.,  145. 

3.  Where  a  person  sells  six  mules  under  price,  upon  the  agreement  that  the 

purchaser  shall  recover  the  mules,  they  having  escaped  from  a  pasture, 
he  cannot  recover  the  price  of  a  mule  that  he  does  not  find.  Puter- 
baugh  v.   Winchester,  194. 

4.  An  action  of  debt  will  not  lie  upon  an  obligation  which  says,  due  one 

thousand  and  fifty  dollars,  payable  in  county  orders,  of  such  size  and 
dimensions  as  the  promissor  may  be  able  to  furnish;  such  an  obliga- 
tion not  being  for  the  money  named,  but  for  the  things  to  be  furnished. 
Mix  v.  Nettleton,  245. 

5.  Where  it  appears  that  a  specific  sum  was  agreed  upon  as  a  rate  of  com- 

pensation  for  services,  no  term  of  service  being  agreed  upon,  a  recovery 
may  be  had  at  the  rate  agreed  upon,  for  the  service  rendered.  Pfund 
v.  Zimmerman,  269. 

6.  In  an  action  by  a  father  for  the  seduction  of  his  daughter,  some  proof  of 

service  by  the  latter,  or  the  right  to  service  from  her,  is  required ;  but 
service,  however  trivial,  will  sustain  a  verdict.     Doyle  v.  Jessup,  460. 

7.  In  an  action  on  the  case  for  seduction,  where  a  claim  is  made  for  ex- 

penses  in  curing  the  seduced,  if  there  is  a  general  verdict,  the  presump- 
tion will  be  that  the  jury  allowed  nothing  on  such  claim,  if  there  was 
no  proof  to  sustain  it.    Ibid.,  460. 

8.  If  the  seduced  is  examined  as  a  witness,  it  is  not  proper  to  ask  her, 

whether,  about  the  time  the  child  was  begotten,  she  had  not  intercourse 
with  other  men.     Ibid.,  460. 

9.  A  verdict  for  eight  hundred  dollars,  in  an  action  for  seduction,  is  not  ex- 

cessive.   Ibid.,  460. 
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10.  If  tenants  have  paid  rent  to  one  who  has  no  right  to  receive  it,  they  may- 
be compelled  to  pay  by  a  suit  at  law,  or  by  distraining  their  property. 
Chancery  is  not  a  proper  remedy.    Merrill  v.  Atkins,  469. 

11.  In  an  action  on  the  case  for  a  nuisance,  to  which  a  plea  of  the  statute  of 
limitations  was  interposed,  to  which  the  plaintiff  replied,  averring  that 
the  injury  resulted  from  a  continuance  of  the  nuisance,  and  within  five 
years  before  suit  was  brought ;  held,  that  where  suit  is  brought  on  one 
cause  of  action,  to  which  a  complete  bar  is  presented,  the  plaintiff  can- 
not by  his  replication  setup  and  rely  upon  another  cause  of  action  for 
a  recovery.    McGonnel  v.  Kibbe,  483. 

12.  A  suit  cannot  be  maintained  before  a  demand  is  due.    Nickerson  v.  Bab- 

cock,  497. 

13.  When  a  note  contains  a  stipulation  on  the  part  of  the  payor,  that  in  case 
suit  is  brought  on  the  note,  he  will  pay  ten  dollars,  attorney's  fees,  the 
ten  dollars  is  not  due  till  after  suit  is  instituted,  and  cannot  be  in- 
cluded in  the  judgment.    Ibid.,  497. 

14.  Two  persons  employed  the  same  broker  to  sell  cattle  for  them.    The 

broker  paid  to  one  of  them  too  much,  and  to  the  other  as  much  too  lit- 
tle. The  latter  sued  the  former  for  money  had  and  received.  Held, 
.that  the  action  does  not  lie.     Garpenv.  Hall,  512. 

See  Damages.    Highways.    Trespass. 

ACKNOWLEDGMENT. 

In  all  alienations  of  the  homestead,  whether  by  deed  of  bargain  and  sale, 
or  by  mortgage,  the  wife  must  execute  and  acknowledge  a  release  of  the 
homestead  right.  This  is  made  a  condition  to  the  validity  of  such 
alienations  by  the  homestead  law  of  1857.    Patterson  v.  Kreig,  514. 

ADMINISTRATOR. 

See  Guardian  and  Ward. 

ADMISSIONS. 

It  is  an  error  for  the  Circuit  Court  to  instruct  that  evidence  of  admissions 
should  be  received  with  great  care,  caution  and  allowance ;  the  jury 
should  judge  of  the  weight  to  be  given  to  proof  of  this  character;  much 
depends  upon  the  accuracy  of  the  memory  of  the  witness,  and  the  cir- 
cumstances -under  which  the  admissions  were  made.    Frizell  v.  Cole,  465. 

AGENT— AGENCY. 

1.  When  a  Base  is  made,  the  court  will  go  to  the  extremest  length  in  hold- 

ing agents  and  those  acting  in  a  fiduciary  capacity,  to  the  strictest  fair- 
ness and  integrity.     Fairman  v.  Bavin,  75. 

2.  When  a  person  professes  to  act  as  an  agent,  disclosing  the  name  of  his 

principal,  he  assumes  no  personal  responsibility  unless  he  acts  fraudu- 
lently.     Seery  v.  Socks,  313. 
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3.  A  general  agent  cannot  submit  matters  of  his  principal  to  arbitration, 

without  special  authority  in  that  behalf.    Trout  v.  Emmons,  433. 

4.  A  trustee  may  employ  an  agent  to  perform  the  mechanical  parts  of  a  sale, 

to  act  as  auctioneer,  or  to  advertise  and  sell  the  lands  held  in  trust,  and 
such  employment  is  not  a  delegation  of  the  trust  confided  to  him.  Oilr 
lespie  v.  Smith,  474. 


See  Notice. 

APPEARANCE. 

Where  there  are  several  defendants,  one  of  whom  is  not  served,  it  will  be 
held  that  an  appearance  by  solicitor  for  the  defendants,  will  be  limited 
to  those  only  who  have  been  served.     Gardner  v.  Hall,  277. 

APPLICATION  OF  PAYMENTS. 

A  creditor  has  a  right,  unless  otherwise  directed,  to  apply  money  paid  to 
him  on  a  demand  due,  rather  than  on  one  not  due.    Heintz  v.  Cahn,  308. 

*  ARBITRATION— AWARD. 

1.  Where  an  award  appears  to  be  within  the  terms  of  the  submission,  that 

presumption  will  be  sustained  until  the  contrary  is  shown.  Hubbard 
v.  Firman,  90. 

2.  A  general  agent  cannot  submit  matters  of  his  principal  to  arbitration, 

without  special  authority  in  that  behalf.     Trout  v.  Emmons,  433. 

ASSESSMENTS. 

1.  All  assessments  in  the  city  of  Chicago  for  paving  streets,  must  be  levied 

in  proportion  to  the  number  of  feet  of  each  lot  adjoining  the  street.  If 
made  on  any  other  property,  or  by  any  different  rule,  it  cannot  be  sus- 
tained.   Lill  v.  City  of  Chicago,  31. 

2.  No  matter  how  unjust  an  assessment  may  be,  if  made  conformable  to  the 

charter,  and  is  confirmed,  the  appeal  can  only  be  taken  as  limited  by  the 
charter;  but  where  an  assessment  is  not  so  made,  and  it  does  not  appear 
that  the  property  assessed  abuts  upon  the  street,  there  is  a  want  of  ju- 
risdiction, and  the  council  cannot  confirm.     Ibid.,  31. 

ASSIGNMENT— ASSIGNEE. 

1.  A  provision  in  a  voluntary  assignment  which  directs  that  the  assignee 

"shall,  as  soon  as  conveniently  may  be,"  sell,  etc.,  will  not  vitiate;  it 
will  be  intended  that  the  sale  is  to  be  made  at  a  proper  time,  etc.,  for 
the  benefit  of  the  creditors.  No  discretion  is  given  by  such  a  clause, 
but  such  as  the  law  would  imply.    Finlay  v.  Dickerson,  9. 

2.  A  clause  in  such  an  assignment  which  provides,  that  if  there  is  any  ex- 

cess after  paying  the  preferred  creditors,  that  it  shall  be  divided  pro 
rata  among  such  other  creditors  as  shall  assent  thereto,  is  not  an  at- 
tempt to  coerce  such  as  are  not  preferred  creditors,  to  accept  the  assign- 
ment, and  will  not  invalidate  it.     Ibid.,  9. 
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3.  A  provision  which  requires  the  assignee  to  return  to  the  assignor  what 

ever  surplus  there  may  be  after  the  payment  of  all  the  debts  of  the  lat- 
ter, is  not  obnoxious.    Finlay  v.  Dickerson,  9. 

4.  If  the  assignee  is  only  chargeable  with  his  actual  receipts,  etc.,  and  for 

his  willful  defaults,  and  not  for  any  loss  or  damage  in  or  about  the  exe- 
cution of  the  trust,  the  assignment  will  be  vitiated,  as  stipulating  for  a 
smaller  degree  of  diligence  than  the  law  imposes.    Ibid.,  9. 

5.  The  defect  of  such  a  clause  is  not  cured  by  a  covenant  by  the  assignee, 

that  he  will  faithfully  execute  all  the  trusts  imposed  upon  him  by  the 
assignment.    Ibid.,  9. 

ASSUMPSIT. 

An  instrument  in  writing  which  declares  that  it  was  given  "  for  value  re- 
ceived," although  "payable  with  current  rate  of  exchange  on  New 
York,"  is  evidence  of  consideration  to  support  a  declaration  in  assump- 
sit in  the  usual  form ;  unless  the  question  of  consideration  is  directly 
put  in  issue  by  pleading.    Hoyt  v.  J  affray,  104. 

ATTACHMENT. 

1.  A  plea  in  abatement  to  an  attachment  writ,  will  not  preclude  a  party 

from  afterwards  moving  to  dismiss  the  suit,  because  the  declaration  was 
not  filed  in  apt  time.    Stoddard  v.  Miller,  291. 

2.  A  declaration  in  attachment  should  be  filed  at  the  return  term ;  if  it  is  not, 

the  suit  may  be  dismissed  at  the  next  term.  A  rule  may  be  granted 
requiring  a  plaintiff  to  file  a  declaration  at  the  return  term,  upon  pen- 
alty of  dismissal  if  the  rule  is  disobeyed.     Ibid.,  291. 

3.  The  statute  applies  as  well  to  cases  where  there  is,  as  where  there  is  not 

personal  service.    Ibid.,  291. 

4.  An  affidavit  for  garnishee  process  upon  a  judgment  rendered,  should 

state  the  amount  of  the  judgment  recovered  against  the  creditors  of  the 
person  garnisheed,  and  interrogatories  should  be  filed  for  the  garnishee 
to  answer,  before  default  taken  or  judgment  rendered.  Stickley  v.  Lit- 
tle, 315. 

ATTORNEY'S  FEE. 

1.  A  suit  cannot  be  maintained  before  a  demand  is  due.    Nickerson  v.  Bab- 

cock,  497. 

2.  When  a  note  contains  a  stipulation  on  the  part  of  the  payor,  that  in  case 

suit  is  brought  on  the  note,  he  will  pay  ten  dollars,  attorney's  fees,  the 
ten  dollars  is  not  due  till  after  suit  is  instituted,  and  cannot  be  included 
in  the  judgment.     Ibid.,  497. 

BANKS— BANKERS— BANK  BILLS. 

1.  The  owner  of  protested  bills,  issued  under  the  general  banking  law,  should 
receive  his  proportion  of  the  proceeds  of  the  sale  of  the  stocks,  to  be  es- 
timated upon  the  principal,  and  damages  computed  at  twelve  and  one- 
half  per  centum  on  the  amount  of  bills  protested,  to  be  calculated  from 
the  date  of  protest.     Willard  v.  Dubois,  49 
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2.  A  check  upon  a  bank  will  draw  the  kind  of  funds  deposited  anterior  to 

its  date,  although  an  agreement  between  the  depositor  and  the  bank  to 
receive  other  funds  may  have  been  subsequently  made.  Marine  Bank 
v.  Ogden,  248. 

3.  As  a  general  rule  corporations  are  not  capable  of  forming  a  partnership ; 

but  they  may  make  joint  contracts  by  which  both  bodies  may  become 
liable.    Ibid,  248. 

4.  One  bank  may  employ  another  as  its  agent.     Ibid.,  248. 

BASTARD. 

1.  It  is  for  the  court  to  decide  upon  the  competency  of  a  witness,  and  for  the 

jury  to  determine  what  credibility  shall  be  given  to  his  testimony.  Kel- 
ly v.  The  People,  287. 

2.  The  law  of  1861,  which  repealed  the  penalty  for  bastardy,  provided  by 

the  Revised  Statutes  of  1845,  did  not  apply  to  cases  where  the  issue  had 
been  made  up  under  the  latter  statute ;  and  the  law  of  1859  was  de- 
signed to  save  the  penalty  in  such  cases.    Ibid,  287. 

3.  The  annuity  allowed  for  the  support  of  the  bastard  may  commence  from 

its  birth.    Ibid,  287. 

4.  A  case  of  bastardy  may  properly  be  tried  at  a  criminal  term.    Ibid,  287. 

BILL  OF  EXCHANGE. 

See  Promissory  Note. 

BONDS. 

1.  Although  bonds  of  the  State  have  got  into  circulation  improperly,  yet  if 

the  legislature  recognizes  their  legality  upon  condition  that  certain  se- 
curities shall  be  given,  and  directs  that  they  may  be  sold  in  open  market, 
the  State  cannot  afterwards  repudiate  them.     Treasurer  v.  Auditor,  105. 

2.  The  condition  in  the  law  of  1859,  to  indemnify  the  State  against  loss  by 

reason  of  unlawful  funding  of  canal  indebtedness,  which  authorized  a 
demand  for  further  security;  if  the  demand  was  not  complied  with, 
made  the  whole  debt  due  and  payable  at  once.     Ibid,  105. 

3.  The  constable's  bond  in  this  case  is  not  a  good  and  satisfactory  bond,  be- 

cause the  court  cannot  presume  that  the  judge  and  the  two  justices  of 
the  peace  named  in  the  bond,  constitute  the  county  court.  Boice  v.  Gil- 
bert, 527. 

CHANCERY. 

1.  Where  a  transaction  appears  on  its  face  to  be  a  sale,  when  in  fact  it  was 

only  a  mortgage,  it  is  requisite  that  the  facts  should  be  made  to  appear 
clearly,  and  that  subsequent  purchasers  were  notified,  or  the  right  to  re- 
deem will  not  be  allowed.    Maxfield  v.  Patchen,  39. 

2.  The  fact  that  knowledge  of  such  a  transaction  was  brought  home  to  a 

subsequent  purchaser,  should  be  plainly  proved.     Ibid,  39. 
3   The  conduct  of  the  person  who  claims  to  be  a  mortgagor  will  enter  largely 
into  the  merits  of  his  claim.     Ibid,  39. 
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L  A.  purchaser  of  land,  who  has  such  notice  of  a  prior  unrecorded  deed,  as 
ought  to  have  put  him  on  inquiry,  must  take  the  consequences  of  his  neg- 
lect, and  will  have  his  conveyance  set  aside.     Hankinson  v.  Barbour,  80. 

5.  An  indorsement  may  be  on  the  face  of  a  bill  or  note ;  and  any  form  is  suf- 

ficient which  manifests  an  intention  to  make  a  transfer.    Herring  v. 
Woodhull,  92. 

6.  The  assignment  of  a  note,  the  payment  of  which  is  secured  by  mort- 

gage, carries  the  mortgage  with  it.    Ibid.,  92. 

7.  A  note  secured  by  mortgage  indorsed  to  A  and  B,  entitles  each  to  one- 

half  the  note  and  its  proceeds,  as  well  as  the  security,  and  neither  can 
transfer  any  other  or  greater  interest.     Ibid.,  92. 

8.  Upon  a  bill  filed  by  C,  which  avers  that  A  was  authorized  to  assign  the 

interest  of  B  and  the  mortgage  security  to  the  complainant,  and  A  and  B 
are  summoned  by  publication,  and  make  default,  this  allegation  will  sus- 
tain a  decree,  taken  pro  confesso,  declaring  that  the  whole  interest  in  the 
note  was  assigned  by  A  to  B.  Ibid.,  92. 
9  Where  a  note  was  given  in  1854,  for  the  purchase  of  land,  bearing  ten  per 
cent,  interest,  a  decree  of  foreclosure  of  such  a  note  and  the  mortgage 
security,  should  only  be  rendered  for  six  per  cent.,  and  interest  over  six 
per  cent,  which  may  have  been  paid,  should  be  credited.    Ibid.,  92. 

10.  Where  there  are  four  defendants,  and  a  plea  to  the  jurisdiction  alleges 
that  only  two  of  them  are  residents  of  the  county  where  the  proceedings 
were  had,  without  stating  the  residence  of  the  other  two,  it  is  a  bad  plea 
Lester  v.  Stevens,  155. 

11.  Such  a  plea,  averring  that  two  is  a  major  part  of  four,  does  not  conclu- 
sively establish  that  fact.     Ibid.,  155. 

12.  A  bill  which  is  not  to  stay  proceedings  at  law,  but  looks  to  other  relief, 
the  stay  of  proceedings  being  auxiliary  only  to  the  relief  sought,  may  be 
filed  elsewhere  than  in  the  county  where  the  judgment  was  had.  Ibid.,  155. 

13.  A  demurrer  should  not  be  filed  to  a  defective  plea  to  the  jurisdiction ;  the 
proper  practice  is  to  set  down  the  plea  for  hearing,  when  its  sufficiency 
will  be  considered.    Ibid.,  155. 

14.  A  decree  that  money  shall  be  paid  to  the  attorney  of  either  of  two  par- 

ties defendant,  who  have  different  interests  and  liabilities,  and  cove- 
nants standing  between  them,  is  erroneous.     Greene  v.  Cook,  186. 

15.  A  purchaser  of  land  for  which  his  vendor  had  given  a  bond,  and  also  an 
agreement  to  sell  to  another,  upon  such  conditions  as  gave  the  option  to 
declare  a  forfeiture,  the  time  of  payment  having  past,  is  not  bound  to 
suppose  sucb  agreement  created  a  mortgage.     Ibid.,  186. 

16.  An  agreement  to  purchase  land  does  not  create  a  mortgage.    Ibid.,  186. 

17.  A  induced  B  to  enter  land,  and  agreed  to  purchase  it  of  B,  not  having  any 
money  for  that  purpose ;  A  and  B  contracted  in  reference  to  the  sale  and 
purchase  of  this  land  upon  conditions  precedent  to  be  performed,  which 
were  neglected,  and  B  sold  the  land  to  another.  Held,  that  such  a  trans- 
action did  not  create  a  resulting  trust  in  favor  of  A.    Ibid.,  186. 

18.  Courts  of  chancery  have  power,  in  cases  of  necessity,  to  order  a  disposi- 
tion of  trust  estates  which  is  not  in  accordance  with  the  provisions  of 
tne  deed  creating-  the  trust.     Curtis  v.  Brown,  201. 
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19.  This  power  should  be  exercised  with  great  caution.  And  it  is  the  duty 
of  the  court,  when  unforeseen  exigencies  arise  which  make  its  exercise 
necessary,  to  place  itself  in  the  position  of  the  creator  of  the  trust,  and 
to  do  as  he  would  have  desired,  if  he  had  anticipated  the  existing  cir- 
cumstances.    Curtis  v.  Brown,  201. 

20.  This  court  will  not  disturb  a  decree,  after  it  has  been  executed,  and  when 
its  reversal  would  destroy  existing  rights  legally  and  in  good  faith  ac- 
quired under  it — especially  where  no  benefit  will  result  to  the  complain- 
ant by  doing  so.     Ibid.,  201. 

21.  When  a  chancery  case  is  remanded  to  the  court  below  for  future  proceed- 
ings, amendments  to  the  pleadings  may  be  allowed  and  new  evidence 
heard,  so  that  justice  may  be  done  in  the  premises.     GMckering  v.  Failes, . 
294. 

22.  The  court  below  is  concluded  by  the  legal  principles  announced,  audi 
by  the  directions  of  the  Supreme  Court.     Ibid.,  294. 

23.  If  the  judgment  or  decree  of  the  court  below  is  affirmed,  the  controversy 

is  at  an  end.     Ibid.,  294. 

24.  If  no  replication  is  filed  to  an  answer  in  chancery,  it  must  be  taken  as 
true.     Trout  v.  Emmons,  433. 

25.  A  sworn  witness  must  be  overcome  by  two  witnesses,  or  other  equiva- 

lent testimony.     Ibid.,  433. 

26.  Although  one  who  was  a  party  to  a  transaction  out  of  which  a  mortgage 

originated,  might  properly  enough  have  been  a  party  to  a  suit  to  foreclose,, 
the  omission  to  make  him  one  is  not  fatal ;  an  account  taken  under  such- 
a  suit  does  not  bind  him.  An  objection  of  this  character,  comes  too 
late  in  this  court.    Bow  v.  Seely,  495. 

27.  The  proper  mode  of  objecting  to  the  report  of  a  master,  upon  the  ground 
that  he  has  given  too  short  notice  of  sale  under  a  decree,  is  by  except- 
ing in  the  court  below.    Ibid.,  495. 

28.  If  it  appears  that  the  solicitor  and  the  commissioner  executing  a  decree- 
have  the  same  names,  it  does  not  follow  they  are  identical;  if  they  are,, 
objection  on  this  score  should  be  taken  in  proper  time,  at  least  before^ 
property  is  sold.    Ibid.,  495. 

29.  If  the  error  assigned,  is  the  striking  of  a  demurrer  to  a  bill  from  the- 
files,  the  demurrer  should  be  brought  to  the  Supreme  Court  for  exam- 
ination.    Carte?1  v.  Lewis,  500. 

30.  A  chancery  cause  need  not  be  referred  to  a  master  to  take  proofs ;  the- 

court  can  hear  these.    Ibid.,  500. 

31.  Where  interest  and  costs  are  not  claimed,  a  decree  should  not  pass  for 
them.     Ibid.,  500. 

32.  A  decree  for  seven  hundred  dollars  and  upwards  will  be  sustained  for 
the  sum  certain,  of  seven  hundred  dollars.    Ibid.,  500. 

33.  When  a  trial  is  had  upon  bill  and  answer,  without  replication,  the  an- 
swer must  be  taken  as  true,  so  far  as  it  is  responsive  to  the  bill.  Bun- 
tain  v.  Wood,  504. 

34.  A  decree  should  conform  to  the  prayer  of  the  bill.     Ward  v.  Enders,5l9. 

35.  A  conveyance  in  fraud  of  creditors  should  be  set  aside,  as  against  the  per 

37— 29th  111. 
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sons,  their  heirs,  etc.,  whose  debts  shall  be  hindered  or  delayed  there- 
by; the  deed  may  not  be  held  utterly  void,  as  between  the  parties  to  it. 
Ward  v.  Bnders,  519. 
36.  Such  a  conveyance  is  not  void  as  to  subsequent  creditors.    Ibid.,  519. 

CHATTEL  MORTGAGE. 

1.  Where  the  mortgagors  of  goods,  such  as  wines,  etc.,  with  the  knowledge 

of  the  mortgagee,  are  daily  selling  them  out  and  supplying  themselves 
with  others,  it  will  be  presumed,  the  mortgagee  has  waived  his  privi- 
lege of  taking  the  goods  on  failure  to  pay ;  and  he  cannot  reclaim  them 
from  the  hands  of  third  purchasers.     Ogden  v.  Stewart,  122. 

2.  A  chattel  mortgage,  not  acknowledged  and  recorded,  though  obligatory  up- 

on the  parties  to  it,  is  void  as  to  third  persons.   Forest  v.  Tinkham,  141. 

CHECKS  OK  BANKS. 

A  check  upon  a  bank  will  draw  the  kind  of  funds  deposited  anterior  to  its 
date,  although  an  agreement  between  the  depositor  and  the  bank  to 
receive  other  funds  may  have  been  subsequently  made.  Marine  Bank 
v.  Ogden,  248. 

CIRCUIT  COURT  AND  CLERKS. 

1.  A  clerk  is  not  bound  to  deliver  process  until  he  is  paid  his  fees,  awarded 

him  by  law.     People  v.  Harlow,  43. 

2.  Clerks  may  insist  upon  the  payment  of  their  fees,  as  their  services  are 

performed.     Ibid.,  43. 

3.  The  Circuit  Court  may  in  its  discretion  allow  further  evidence  to  be  heard, 

even  after  the  case  has  been  opened  to  the  jury.     Hunt  v.  Wier,  83. 

4.  On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  may  render 

a  judgment  against  several  defendants,  although  service  of  the  process 
issued  by  the  justice  had  not  been  made  on  all,  and  he  had  rendered 
judgment  against  all  Appearance  in  the  Circuit  Court,  gave  jurisdic- 
tion to  that  court.  The  proper  inquiry  in  the  Circuit  Court  was,  had 
the  justice  jurisdiction  over  the  subject  matter  V    Marshall  v.  Pope,  441. 

5.  It  is  not  error  in  the  Circuit  Court  to  proceed  to  try  a  suit  at  law,  al- 

though a  bill  of  discovery  has  been  filed  to  obtain  the  testimony  of  the 
plaintiff;  especially  where  the  application  has  not  been  granted.  Pri- 
mer v.  Patten,  467. 

6.  Striking  a  cause  from  the  docket  does  not  deprive  the  court  of  jurisdic- 

tion over  it,  but  it  may  be  reinstated  on  motion,  or  by  supplemental  pe- 
tition, after  due  notice  has  been  given  to  the  proper  parties.  This  is  a 
matter  resting  in  the  discretion  of  the  court,  and  the  mere  lapse  of  time 
is  not  sufficient  to  prevent  the  exercise  of  that  discretion.  Tibbs  v.  Al- 
len, 535. 

7.  It  is  error  for  the  Circuit  Court  to  confirm  a  sale  of  land  made  by  Com- 

missioners in  partition  unless  the  requirements  of  the  statute  have  been 
complied  with.     Ibid.,  535. 
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CITY  OF  CHICAGO. 

1.  All  assessments  in  the  city  of  Chicago  for  paving  streets,  must  be  levied 

in  proportion  to  the  number  of  feet  of  each  lot  adjoining  the  street.  If 
made  on  any  other  property  or  by  any  different  rule,  it  cannot  be  sus- 
tained.   Lill  v.  City  of  Chicago,  31. 

2.  No  matter  how  unjust  an  assessment  may  be,  if  made  conformable  to  the 

charter,  and  is  confirmed,  the  appeal  can  only  be  taken  as  limited  by 
the  charter ;  but  where  an  assessment  is  not  so  made,  and  it  does  not 
appear  that  the  property  assessed  abuts  upon  the  street,  there  is  a  want 
of  jurisdiction,  and  the  council  cannot  confirm.    Ibid.,  31. 

CITIES. 

See  Towns  and  Cities 

CONSTITUTIONAL  LAW. 

See  Construction  op  Statutes. 
COOK  COUNTY  COURTS. 

1.  Section  seven,  of  the  act  regulating  the  practice  in  the  courts  of  Cook 
county,  does  not  affect  the  equality  of  liens  upon  judgments;  except 
that  the  liens  attach  from  the  date  of  the  judgment.  But  this  statute 
does  not  deprive  a  party  of  the  benefit  of  his  superior  vigilance;  and 
the  first  in  time  with  an  execution,  will  take  the  benefit  of  his  industry. 
Smith  v.  Lind,  24. 

2  Upon  a  motion  for  a  rule  upon  a  sheriff,  in  reference  to  his  duty  with  an 
execution,  is  not  a  proper  occasion  to  adjudicate  in  reference  to  collat- 
erals as  securities  in  the  hands  of  one  of  the  parties.    Ibid.,  24. 

CONSTRUCTION  OF  STATUTES. 

1.  Section  seven,  of  the  act  regulating  the  practice  in  the  courts  of  Cook 

county,  does  not  affect  the  equality  of  liens  upon  judgments ;  except  that 
the  liens  attach  from  the  date  of  the  judgment.  But  this  statute  does 
not  deprive  a  party  of  the  benefit  of  his  superior  vigilance ;  and  the 
first  in  time  with  an  execution,  will  take  the  benefit  of  his  industry. 
Smith  v.  Lind,  24. 

2.  The  owner  of  protested  bills,  issued  under  the  general  banking  law, 

should  receive  his  proportion  of  the  proceeds  of  the  sale  of  the  stocks, 
to  be  estimated  upon  the  principal,  and  damages  computed  at  twelve 
and  one-half  per  centum  on  the  amount  of  bills  protested,  to  be  calcu- 
lated from  the  date  of  protest.     Willard  v.  Dubois,  48. 

3.  Under  the  act  of  1859,  if  the  vote  shall  be  in  favor  of  a  subscription  in  aid 

of  any  railroad,  the  action  of  the  supervisor  is  ministerial  only.  He  is 
without  discretion,  and  must  take  the  subscription  and  issue  the  bonds, 
Piatt  v.  People,  54. 
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4.  On  an  issue  as  to  the  regularity  of  an  election  for  such  subscription,  the 

copy  of  the  poll  books,  certified  by  the  clerk  as  being  a  true  and  cor- 
rect  copy  of  an  election  held,  etc.,  connected  with  the  evidence  of  the 
clerk  of  the  election,  as  to  its  authenticity,  will  be  admitted  in  proof. 
A  substantial  compliance  with  the  requisitions  of  the  law,  will  only  be 
required.    Piatt  v.  People,  54. 

5.  A  mere  irregularity  in  conducting  an  election,  which  does  not  deprive 

any  voter  of  his  franchise,  or  allow  an  illegal  vote,  or  change  the  result, 
will  not  vitiate.    Ibid.,  54. 

6.  Although  the  law  directs  that  the  polls  shall  be  closed  at  five  o'clock,  and 

this  question  is  in  issue,  unless  it  is  made  to  appear  that  votes  were  cast 
after  that  hour  which  change  the  result,  the  irregularity  would  not  be 
fatal.    Ibid.,  54. 

7.  An  agreement  among  certain  voters  to  "  pair  off,"  and  absent  themselves, 

is  of  no  validity;  and  the  judges  of  election  are  not  required  to  regard 
it ;  and  the  votes  of  such  parties  may  rightfully  be  taken.    Ibid.,  54. 

8.  The  constitutionality  of  the  act  of  1859,  is  affirmed  by  the  decisions  in  19 

Illinois,  406,  and  25  Illinois,  75.    Ibid.,  54. 

9.  Although  bonds  of  the  State  have  got  into  circulation  improperly,  yet  if 

the  legislature  recognizes  their  legality  upon  condition  that  certain  secu- 
rities shall  be  given,  and  directs  that  they  may  be  sold  in  open  market,  the 
State  cannot  afterward  repudiate  them.     Treasurer  v.  Auditor,  105. 

10.  The  condition  in  the  law  of  1859,  to  indemnify  the  State  against  loss  by 
reason  of  unlawful  funding  of  canal  indebtedness,  which  authorized  a 
demand  for  further  security;  if  the  demand  was  not  complied  with, 
made  the  whole  debt  due  and  payable  at  once.    Ibid.,  105. 

11.  An  idiot  cannot  acquire  residence  or  settlement  in  any  place,  by  virtue 
of  his  own  acts.  The  residence  or  settlement  of  such  a  person  is  fixed 
either  by  the  father  or  those  having  paramount  control  over  him. 
Payne  v.  Town  of  Dunham,  125. 

12.  A  person  having  a  legal  settlement  in  one  place,  that  settlement  contin- 
ues until  another  is  acquired  in  the  State.  A  settlement  in  another 
State  or  country,  will  not  change  that  acquired  in  this  State,  if  the  pau- 
per returns  to  it.    Ibid.,  125. 

13.  Where  a  person  moved  into  a  town,  purchased  property,  resided  two 
years,  and  then  left  the  State,  leaving  his  family  behind  him,  the  settle- 
ment and  residence  of  the  family  is  there  fixed,  and  if  they  become  pau- 
pers, they  are  a  charge  upon  such  town.    Ibid.,  125. 

14.  The  law  of  1861,  which  repealed  the  penalty  for  bastardy,  provided  by 
the  Revised  Statutes  of  1845,  did  not,  apply  to  cases  where  the  issue  had 
been  made  up  under  the  latter  statute ;  and  the  law  of  1859  was  de- 
signed to  save  the  penalty  in  such  cases.    Kelly  v.  People,  287. 

15.  The  annuity  allowed  for  the  support  of  the  bastard  may  commence  from 
its  birth.    Ibid.,  287. 

16.  A  case  of  bastardy  may  properly  be  tried  at  a  criminal  term.  Ibid.,  287. 
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CONTESTED  ELECTION. 

See  Election.    Mandamus. 

CONTRACT. 

1.  A  note  expressed  to  be  payable  with  current  rate  of  exchange,  at  the  place 

where  it  is  drawn  and  is  to  be  discharged,  is  payable  in  coin,  and  there 
is  no  rate  of  exchange  connected  with  it ;  these  words  are  without  sig- 
nificance.   Hill  v.  Todd,  101. 

2.  The  words  for  "value  received  "  in  a  note,  imply  a  consideration,  and  un- 

less the  question  of  consideration  is  expressly  put  in  issue,  the  note 
proves  the  fact.    Ibid.,  101. 

3.  An  instrument  in  writing  which  declares  that  it  was  given  "for  value 

received,"  although  payable  with  "  current  rate  of  exchange  on  New 
York,"  is  evidence  of  consideration  to  support  a  declaration  in  assump- 
sit in  the  usual  form ;  unless  the  question  of  consideration  is  directly 
put  in  issue  by  pleading.    Hoyt  v.  J  affray,  104. 

4.  Where  a  person  sells  six  mules  under  price,  upon  the  agreement  that  the 

purchaser  shall  recover  the  mules,  they  having  escaped  from  a  pasture, 
he  cannot  recover  the  price  of  a  mule  that  he  does  not  find.  Puterbaugh 
v.  Winchester,  194. 

5.  An  action  of  debt  will  not  lie  upon  an  obligation  which  says,  due  one 

thousand  and  fifty  dollars,  payable  in  county  orders,  of  such  size  and 
dimensions  as  the  promissor  may  be  able  to  furnish;  such  an  obliga- 
tion not  being  for  the  money  named,  but  for  the  things  to  be  furnished. 
Mix  v.  Nettleton,  145. 

6.  A  check  upon  a  bank  will  draw  the  kind  of  funds  deposited  anterior  to 

its  date,  although  an  agreement  between  the  depositor  and  the  bank  to 
receive  other  funds  may  have  been  subsequently  made.  Marine  Bunk 
v.  Ogden,  248. 

7.  Where  it  appears  that  a  specific  sum  was  agreed  upon  as  a  rate  of  com- 

pensation for  services,  no  term  of  service  being  agreed  upon,  a  recovery 
may  be  had  at  the  rate  agreed  upon,  for  the  service  rendered.  Pfund  v. 
Zimmerman,  269. 

8.  An  averment  of  an  employment  to  collect  a  draft,  for  a  reward  to  be  paid 

with  an  acceptance  of  the  duty,  creates  an  obligation,  the  breach  of 
which,  if  properly  set  out,  will  sustain  an  action.  And  it  is  only  nec- 
essary to  state  so  much  of  the  contract,  the  breach  of  which  is  com- 
plained of.    American  Express  Go.  v.  Pinckney,  392. 

9.  Such  a  contract  need  not  be  literally,  but  substantially  stated.     Ibid.,  392. 

10.  Where  a  printed  form  is  used,  to  be  filled  by  writing,  the  written  part 
will  control  in  construing  the  contract.     Ibid.,  392. 

CONVEYANCE. 

1.  A  deed  without  the  name  of  a  grantee  when  it  was  executed  and  ac- 

knowledged, is  invalid.     Chase  v.  Palmer,  306. 

2.  It  may  be  that  the  invalidity  may  be  removed  by  proof.     Ibid.,  306. 
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3.  A  conveyance  in  fraud  of  creditors,  should  be  set  aside,  as  against  the 

persons,  their  heirs,  etc.,  whose  debts  shall  be  hindered  or  delayed  there- 
by ;  the  deed  may  not  be  held  utterly  void,  as  between  the  parties  to  it. 
Ward  v.  Enders.  519. 

4.  Such  a  conveyance  is  not  void  as  to  subsequent  creditors.    Ibid.,  519. 

See  Claim  and  Color  of  Title.    Deed. 

COPARTNERS. 

See  Partners. 

CORPORATIONS. 

1.  Any  defect  in  the  organization  of  a  company  under  the  general  railroad 

law,  may  be  effectually  cured  by  the  legislature.  Illinois  Grand  Trunk 
B.  R.  Go.  v.  Cook,  237. 

2.  Obligations  and  subscriptions  taken  before  such  confirmation,  may  enure 

to  the  benefit  of  the  company  by  such  instrumentality.    Ibid.,  237. 

3.  As  a  general  rule  corporations  are  not  capable  of  forming  a  partnership ; 

but  they  may  make  joint  contracts  by  which  both  parties  may  become 
liable.    Marine  Bank  v.  Ogdeny  248. 

4.  One  bank  may  employ  another  as  its  agent.     Ibid.,  248. 

COSTS. 

1.  A  clerk  is  not  bound  to  deliver  process  until  he  is  paid  his  fees,  awarded 

him  by  law.    People  v.  Harlow,  43. 

2.  Clerks  may  insist  upon  the  payment  of  their  fees,  as  their  services  are 

performed.    Ibid.,  43. 

COURTS. 

1.  Section  seven,  of  the  act  regulating  the  practice  in  the  courts  of  Cook 

county,  does  not  affect  the  equality  of  liens  upon  judgments;  except 
that  the  liens  attach  from  the  date  of  the  judgment.  But  this  statute 
does  not  deprive  a  party  of  the  benefit  of  his  superior  vigilance ;  and 
the  first  in  time  with  an  execution,  will  take  the  benefit  of  his  industry. 
Smith  v.  Lind,  24. 

2.  Upon  a  motion  for  a  rule  upon  a  sheriff,  in  reference  to  his  duty  with  an 

execution,  is  not  a  proper  occasion  to  adjudicate  in  reference  to  collat- 
erals as  securities,  in  the  hands  of  one  of  the  parties.     Ibid.,  24. 

3.  It  is  within  the  province  of  a  court  to  determine,  whether  a  day  is,  or 

not,  reasonable  notice  of  an  application  for  a  change  of  venue.  Also, 
whether  anything  beyond  the  petition  for  this  purpose  shall  be  consid- 
ered. Supplementary  affidavits  in  aid  of  such  a  petition  need  not  be 
heard.    Kelly  v.  Downs,  74. 

4.  Notice  of  an  intention  to  apply  for  a  change  of  venue,  should  be  given  at 

the  earliest  period.    Ibid.,  74. 

5.  It  is  for  the  court  to  decide  upon  the  competency  of  a  witness,  and  for  the 

jury  to  determine  what  credibility  should  be  given  to  his  testimony. 
Kelly  v.  People,  287. 


INDEX.  5S3 


Q.  The  constable's  bond  in  this  case  is  not  a  good  and  satisfactory  bond,  be- 
cause the  court  cannot  presume  that  the  judge  and  the  two  justices  of 
the  peace  named  in  the  bond,  constitute  the  county  court.  Boice  v.  Gil- 
bert, 527. 

CRIMINAL  LAW. 

1.  Where  several  are  indicted  for  a  misdemeanor,  and  issue  is  joined  on  a 

plea  of  misnomer  filed  by  one,  and  the  others  plead  not  guilty,  it  is  not 
necessary  that  a  separate  jury  should  pass  upon  the  plea  of  misnomer; 
the  whole  of  the  issues  may  be  presented  to  the  same  jury,  and  a  gen- 
eral  finding  of  guilty  will  justify  a  judgment.     Schram  v.  People,  162. 

2.  A  finding  upon  the  plea  of  misnomer  against  the  party,  will  justify  the 

same  sentence  as  would  the  verdict  of  guilty.     Ibid.,  162. 

3.  Proceeding  to  trial  without  objection  by  the  person  who  had  pleaded  the 

misnomer,  would  indicate  an  intention  to  submit  all  the  issues  to  the 
same  jury.     Ibid.,  162. 

4.  On  a  trial   for  an  assault  with  intent  to  inflict  a  bodily  injury,  previous 

threats  of  the  prisoner  are  admissible  in  proof.     Sharp  v.  People,  464. 

DAMAGES. 

Highway  commissioners  can  be  made  to  respond  in  damages,  if  they  are 
misled  as  to  the  correct  line  of  a  road,  and  in  attempting  to  open  it,  com- 
mit a  trespass.    Beyer  v.  Tanner,  135. 

DECREE. 

1.  Upon  a  bill  filed  by  C,  which  avers  that  A  was  authorized  to  assign  the  in- 

terest of  B  and  the  mortgage  security  to  the  complainant,  and  A  and  B  are 
summoned  by  publication,  and  make  default,  this  allegation  will  sus 
tain  a  decree,  taken  pro  confesso,  declaring  that  the  whole  interest  in 
the  note  was  assigned  by  A  to  B.    Herring  v.  Woodhull,  92. 

2.  Where  a  note  was  given  in  1854,  for  the  purchase  of  land,  bearing  ten  per 

cent,  interest,  a  decree  of  foreclosure  of  such  a  note  and  the  mortgage 
security,  should  only  be  rendered  for  six  per  cent.,  and  interest  over  six 
per  cent,  which  may  have  been  paid,  should  be  credited.     Ibid.,  92. 

3.  A  decree  that  money  shall  be  paid  to  the  attorney  of  either  of  two  partios 

defendant,  who  have  different  interests  and  liabilities,  and  covenants 
standing  between  them  is  erroneous.     Greene  v.  Cook,  186. 

4.  This  court  will  not  disturb  a  decree,  after  it  has  been  executed,  and  when 

its  reversal  would  destroy  existing  rights  legally  and  in  good  faith  ac- 
quired under  it — especially  where  no  benefit  will  result  to  the  complain- 
ant by  doing  so.     Curtis  v.  Brown,  201. 

5.  Where  interest  and  costs  are  not  claimed,  a  decree  should  not  pass  for 

them.     Carter  v.  Lewis,  500. 

6.  A  decree  for  seven  hundred  dollars  and  upwards  will  be  sustained  for 

the  sum  certain,  of  seven  hundred  dollars.    Ibid.,  500. 
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DECLARATION. 

See  Highways  and  Bridges.        Towns  and  Cities. 

DEED. 

1.  A  deed  without  the  name  of  a  grantee  when  it  was  executed  and  ac- 

knowledged, is  invalid.     Chase  v.  Palmer,  306. 

2.  It  may  be  that  the  invalidity  may  he  removed  by  proof.    Ibid.,  306. 

See  Conveyance. 

DEFAULT. 

See  Practice. 

DEMURRER. 

See  Pleading. 

DEPOSITS  IN  BANKS. 

See  Banks. 

DOWER. 

1.  A  widow,  since  the  Revised  Laws  of  1845,  is  only  barred  of  her  dower, 

when  the  husband  has  made  a  devise  to  her  of  land,  or  some  interest 
therein,  with  her  express  or  implied  assent.    Jennings  v.  Smith,  116. 

2.  The  mere  bequest  of  personal  estate,  with  the  condition  that  it  should  bar 

dower,  would  not  produce  that  result.    Ibid.,  116. 

3.  A  devise  of  lands  necessarily  passes  an  estate  in  them :  but  where  a  will 

directs  that  land  shall  be  converted  into  money  and  given  to  distribu- 
tees, it  is  personalty,  and  does  not  give  an  interest  in  the  land,  and  if 
the  widow  was  one  of  the  distributees,  her  right  of  dower  is  not  there- 
by barred.     Ibid.,  116. 

4.  Money  borrowed  of  a  third  person  and  invested  in  the  purchase  of  land, 

is  not  purchase  money,  within  the  meaning  of  our  dower  law.  Jene- 
son  v.  Garden,  199. 

5.  Real  estate  held  in  trust  by  one  of  several  persons,  partners  in  a  specula- 

tion, is  personalty.  If,  however,  the  trustee  who  holds  such  real  estate 
in  trust  for  the  benefit  of  his  copartners,  subsequently  conveys  the  same 
to  other  persons,  and  they,  after  receiving  the  deed  from  said  trustee, 
and  the  legal  title  being  vested  in  them,  make  a  declaration  of  trust  by 
deed,  by  the  consent  and  at  the  request  of  the  cestuis  que  trust,  that  they 
hold  said  property  in  trust  for  said  cestuis  que  trust,  specifying  the  pro- 
portion of  said  real  estate  belonging  to  each  of  said  cestuis  que  trust,  the 
character  of  said  property  becomes  then  changed ;  it  ceases  to  be  per- 
sonalty, and  is  then  to  be  treated  as  real  estate,  and  it  vests  in  each  of 
said  cestuis  que  trust  an  equitable  title  to  their  proportion  of  said  real 
estate,  of  which  a  widow  of  one  of  said  cestuis  que  trust  is  dowable. 
Nicoll  v.  Ogden,  323. 
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6.  A  subsequent  declaration  of  the  objects  and  intents  of  said  trusts,  made 

by  the  said  cestuis  que  trust,  at  the  request  of  said  trustees,  cannot  so 
change  the  declaration  of  trust  previously  made  by  said  trustees,  by 
which  an  equitable  title  was  vested  in  said  cestuis  que  trust,  as  to  de- 
prive the  widow  of  one  of  said  cestuis  que  trust  of  her  right  to  dower  in 
the  portion  of  the  equitable  estate  of  her  deceased  husband.  Nicoll  v. 
Ogden,  323. 

7.  Insanity  does  not  furnish  any  reason  for  a  court  of  equity  to  interfere,  to 

deprive  a  woman  of  dower.     McElwain  ex  parte,  442. 

8.  A  woman  cannot  be  deprived  of  dower,  but  by  her  voluntary  act.  Ibid.,  442. 

EJECTMENT. 

1.  The  onus  of  proof  is  on  the  party  holding  the  affirmative.    Stevenson  v. 

Marony,  532. 

2.  When  the  debtor  has  shown  that  he  is  within  the  enacting  clause  of  the 

first  section  of  the  homestead  exemption  act,  he  is  prima  facie  entitled 
to  its  benefits,  and  it  must  be  rebutted  by  the  creditor  to  subject  the 
property  to  levy  and  sale.     Ibid.,  532. 

3.  Where  a  creditor  desires  to  levy  on  and  sell  the  homestead  under  the 

second  section  of  the  homestead  exemption  law,  it  is  advisable  that  he 
should  be  permitted  by  the  court,  on  the  trial,  to  make  the  proof  and 
have  the  fact  found  by  the  jury,  that  the  debt  or  any  part  thereof,  was 
created  for  the  purchase  or  improvement  of  the  homestead.     Ibid.,  532. 

See  Guardian  and  Ward.    Minors.     Sale  of  Land. 

ELECTION  CONTESTED. 

1.  In  proceedings  by  mandamus,  it  is  not  indispensable  that  the  petition 

should  state  that  the  relator  is  without  any  other  adequate  and  sufficient 
remedy.  If  that  appears  to  the  court  to  be  the  fact,  the  alternative  writ 
will  not  be  quashed.    People  ex  rel.  Fuller  v.  Hilliard,  413. 

2.  The  House  of  Representatives,  in  a  State  Legislature,  have  no  such  jurisdic- 

tion over  the  counting  of  the  votes  for  members  as  will  oust  the  jurisdic- 
tion of  the  common  law  courts  in  proceedings  by  mandamus  against 
the  canvassers.  The  member  elected  has  a  right  to  receive  the  certifi- 
cate of  election,  and  if  it  is  refused  him,  and  given  to  another,  he  may 
call  upon  the  courts  for  redress,  by  mandamus.     Ibid.,  413. 

3.  Its  sole  purpose  is  to  procure  the  requisite  evidence  to  present  to  the 

House  of  a  prima  facie  right  to  a  seat  in  it,  independent  wholly  of  the 
question  of  qualification.  And  the  only  means  by  which  this  can  be 
obtained  is  by  the  compulsory  writ  of  mandamus.     Ibid.,  413. 

4.  This  is  not  the  case  where  one  person  desires  to  beplaced  in  an  office  now 

filled  by  another,  for  in  such  cases  mandamus  will  not  lie.  It  is  more 
analogous  to  a  demand  for  the  books  and  papers  belonging  to  an  office, 
or  for  the  insignia  of  office,  for  which  this  is  the  proper  remedy.  Ibid., 
413. 

5.  The  office  of  canvassers  is  merely  ministerial,  and  as  such  will  be  controlled 

by  the  court  under  this  process.  They  are  required  by  statute  to  count  all 
the  votes  formally  certified  to  them.    And  the  fact  that  some  of  the  judges 
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of  election  do  not  appear  to  have  been  properly  sworn,  is  no  objection 
to  the  validity  of  their  returns.  The  certificate  of  an  officer  de  facto  is 
all  that  is  required.  People  ex  rel.  Fuller  v.  Hilliard,  413. 
6.  And  if  any  informality  had  really  occurred,  it  might  have  been  corrected 
before  the  canvassers,  and  should  not  have  been  allowed  to  operate  to 
disfranchise  the  voters.     Ibid.,  413. 

ERROR. 

1.  It  is  error  for  the  Circuit  Court  to  instruct  that  evidence  of  admissions 

should  be  received  with  great  care,  caution  and  allowance ;  the  j  ury 
should  judge  of  the  weight  to  be  given  to  proof  of  this  character;  much 
depends  upon  the  accuracy  of  the  memory  of  the  witness,  and  the  cir- 
cumstances under  which  the  admissions  were  made.  Frizell  v.  Cole, 
405. 

2.  It  is  not  error  in  the  Circuit  Court  to  proceed  to  try  a  suit  at  law,  although 

a  bill  of  discovery  has  been  filed  to  obtain  the  testimony  of  the  plain- 
tiff; especially  where  the  application  has  not  been  granted.  Primer  v. 
Patten,  467. 

ESTOPPEL. 
An  estoppel  in  pais  can  only  be  set  up  as  a  means  to  prevent  injustice. 
Thomas  v.  Bowman,  426. 

EVIDENCE. 

1.  The  rule  which  requires  that  objections  to  evidence  should  be  specially 

stated  has  application  only  to  such  objections  as  can  be  obviated,  either 
by  other  evidence,  or  by  the  act  of  the  party,  and  the  court.  Clauser  v. 
Stone,  114. 

2.  If  an  execution  is  proved  to  have  been  lost,  the  next  best  proof  of  its  hav 

ing  existed  is  the  execution  docket.    Ellis  v.  Huff,  449. 

3.  In  an  action  for  slander,  so  many  of  the  words  complained  of  must  be 

proved  as  will  establish  the  slander.  Other  words  of  similar  import,  or 
equivalent  words,  if  proven,  will  not  sustain  the  action.  Wilborn  v. 
Odell,  456. 

4.  More  words  may  be  proved  provided  they  do  not  change  the  meaning. 

Ibid.,  456. 

5.  A  difference  in  the  tense  of  the  word  proved,  and  that  alleged,  will  defeat 

a  recovery — as  the  use  of  "  has"  for  "  had."     Ibid.,  456. 

6.  Evidence  not  pertinent  to  the  issue,  may  be  rejected,  upon  request,  at  any 

stage  of  the  trial.     Ibid.,  456. 

7.  It  is  entirely  discretionary  with  the  Circuit  Court  whether  it  will  or  not  ad- 

mit additional  proof,  after  a  party  has  once  closed  his  case.     Ibid.,  456. 

8.  In  an  action  by  a  father  for  the  seduction  of  his  daughter,  some  proof  of 

service  by  the  latter,  or  the  right  to  service  from  her,  is  required ;  but 
service,  however  trivial,  will  sustain  a  verdict.    Doyle  v.  Jess  up,  460. 

9.  In  an  action  on  the  case  for  seduction,  where  a  claim  is  made  for  expeust-s 

in  curing  the  seduced,  if  there  is  a  general  verdict,  the  presumption  will 
be  that  the  jury  allowed  nothing  on  such  claim,  if  there  was  no  proof 
to  sustain  it.     Ibid.,  460. 


INDEX.  587 


10.  If  the  seduced  is  examined  as  a  witness,  it  is  not  proper  to  ask  her, 
whether,  about  the  time  the  child  was  begotten,  she  had  not  intercourse 
with  other  men.    Doyle  v.  Jessup,  460. 

11.  On  a  trial  for  an  assault  with  intent  to  inflict  a  bodily  injury,  previous 
threats  of  the  prisoner  are  admissible  in  proof.    SJiarp  v.  People,  464. 

12.  The  specific  objections  to  the  testimony  must  be  stated  in  the  court  be- 
low. If  the  exception  is  general,  then  the  particular  objections  cannot 
be  insisted  on,  for  the  first  time,  before  this  court.  Gillespie  v.  Smith,  474. 

13.  But  the  party  is  not  precluded  from  showing  in  this  court  the  insuffi- 
ciency of  the  evidence,  or  from  availing  himself  of  radical  defects  in  the 
instruments  of  evidence  which  could  not  be  obviated  by  proof,  and 
which  strike  at  the  foundation  of  the  plaintiff's  claim.     Ibid,  474. 

14.  Objections  to  evidence  need  not  be  stated,  where  the  objection  cannot 
be  obviated.    Curtis  v.  Marrs,  508. 

15.  An  indorser  is  a  competent  witness  for  almost  any  other  purpose  than 
that  of  impeaching  the  genuineness  of  the  paper  indorsed,  or  its  pay- 
ment, before  suit  brought.     Ibid,  508. 

EXECUTION. 

1.  A  bought,  on  execution  against  C,  and  the  heirs  of  B,  a  lot  of  which  C 

had  possession.  Subsequently,  D,  a  judgment  creditor  of  the  heirs  of 
B,  redeemed  from  that  sale,  and  purchased  the  same  lot  under  his  own 
judgment,  and,  after  some  time,  A  received  the  redemption  money  from 
the  sheriff.  Held,  that  the  accepting  the  redemption  money  by  A,  did 
not  prevent  him  from  resisting  D's  claim  to  the  lot  Thomas  v.  Bow- 
man, 426. 

2.  A  party  in  possession  of  land  has  a  possessory  title,  which  is  subject  to 

levy  and  sale  on  execution.    Ibid.,  426. 

3.  If  an  execution  is  proved  to  have  been  lost,  the  next  best  proof  of  its  hav- 

ing existed  is  the  execution  docket.    Ellis  v.  Huff,  449. 

EXECUTORS. 

See  Administrators. 

FAILURE  OF  CONSIDERATION. 

In  an  action  brought  upon  an  instrument  of  writing  for  the  payment  of 
money  or  property,  or  the  performance  of  covenants  or  conditions  to 
an  obligee  or  payee,  partial  or  total  failure  of  consideration  may  be 
pleaded.     Great  Western  Ins.  Go.  v.  Bees,  272. 

FEME  COVERT. 
See  Husband  and  Wife.    Homestead  Exemption. 

FEES. 
1.  A  clerk  is  not  bound  to  deliver  process  until  he  is  paid  his  fees,  awarded 


him  by  law.     People  v.  Harlow,  43. 
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2.  Clerks  may  insist  upon  the  payment  of  their  fees,  as  their  services  are 
performed.    People  v.  Harlow,  43. 

See  Attorney's  Fees. 

FRAUDS— STATUTE  OF  FRAUDS. 

1.  It  is  only  on  the  ground  of  fraud,  or  where  some  one  may  have  been  preju- 

diced by  a  sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside* 
in  equity,  because  the  property  was  not  sold  in  separate  parcels.  Gil- 
lespie v.  Smith,  474. 

2.  A  conveyance  in  fraud  of  creditors,  should  be  set  aside,  as  against  the 

persons,  their  heirs,  etc.,  whose  debts  shall  be  hindered  or  delayed  there- 
by ;  the  deed  may  not  be  held  utterly  void,  as  between  the  parties  to  it. 
Ward  v.  Bnders,  519. 

3.  Such  a  conveyance  is  not  void  as  to  subsequent  creditors.    Ibid.,  519. 

GARNISHEE— GARNISHMENT. 

An  affidavit  for  garnishee  process  upon  a  judgment  rendered,  should  state 
the  amount  of  the  judgment  recovered  against  the  creditors  of  the  person 
garnisheed,  and  interrogatories  should  be  filed  for  the  garnishee  to  an- 
swer, before  default  taken  or  judgment  rendered.    Stickley  v.  Little,  315. 

GRANTOR— GRANTEE. 

1.  A  deed  without  the  name  of  a  grantee  when  it  was  executed  and  acknowl- 

edged, is  invalid.     Chase  v.  Palmer,  206. 

2.  It  may  be  that  the  invalidity  may  be  removed  by  proof.    Ibid.,  206. 

GUARANTOR— GUARANTEE. 

1.  Where  the  name  of  a  guarantor  is  upon  a  note  when  it  is  delivered  to 

the  payees,  without  any  notice  ot  any  objection  by  the  guarantor,  or 
any  limitation  by  him,  the  blank  can  be  filled  so  as  to  make  him  gener- 
ally or  specially  liable.     Heintz  v.  Gahn,  808. 

2.  The  proof  of  consideration  to  the  makers  of  the  note,  who  promised  secu- 

rity, is  proof  of  consideration  to  the  guarantor.    Ibid.,  308. 

GUARDIAN  AND  WARD. 

1.  The  record  of  a  guardian's  sale  may  be  offered  in  defense  of  an  action  in 

ejectment  by  those  deraigning  title  under  the  record ;  if  the  court  order- 
ing the  sale  had  jurisdiction  in  the  premises.    Fitzgibbon  v.  Lake,  165. 

2.  The  minors  need  not  be  parties  to  the  proceeding  asking  an  order  of  sale ; 

the  application  is  for  their  benefit ;  and  not  adverse  to  them.    Ibid.,  165. 

3.  Whether  one  of  two  guardians  named  in  a  will,  had  authority  to  apply 

for  an  order  of  sale,  was  for  the  court,  where  the  application  was  made, 
to  determine.  And  so  of  the  regularity  of  the  sale,  that  court  would 
determine  that  question  upon  hearing.    Ibid.,  165. 
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4.  An  order  entered  by  mistake  dismissing  the  proceeding  after  decree  and 

before  the  confirmation  of  sale,  would  not  vacate  the  order  of  sale,  nor 
revoke  the  authority  of  the  guardian.     Fitzgibbon  v.  Lake,  165. 

5.  A  purchaser  of  land  under  such  a  sale,  is  not  responsible  for  the  order  of 

the  court  appropriating  the  money  realized  from  the  sale;  and  although 
it  may  have  been  misapplied,  the  purchaser's  title  would  not  be  affected 
thereby.     Ibid.,  165. 

6.  Where  a  testator  appointed  a  person,  permanently  residing  in  another 

State,  guardian  for  his  children,  it  will  be  inferred  that  he  expected  the 
guardian  would  remove  the  children  to  that  State.  And  the  expense  of 
removing  the  children  will  be  a  proper  charge  against  the  estate.  Cum- 
mins v.  Cummins,  452. 

7.  Although  it  is  generally  necessary  that  an  order  should  be  obtained  from 

the  probate  court,  before  expenditures  should  be  made  for  wards,  yet 
the  rule  may  be  deviated  from,  under  extraordinary  circumstances. 
Ibid.,  452. 

HIGHWAYS  AND  STREETS. 

1.  A  notice  by  commissioners  appointed  to  open  a  street  in  Peoria,  given  to 

the  owners  of  lots  and  lands,  through  and  over  which  a  street  will  run 
when  it  shall  be  opened,  will  not  apply  to  a  person  whose  lots  or  lands  do 
not  adjoin  or  lie  near  the  proposed  street.     Kidder  v.  City  of  Peoria,  77. 

2.  The  notice  was  the  basis  of  the  jurisdiction  of  the  commissioners,  and 

unless  the  essential  requirements  of  the  law  were  obeyed,  all  their  acts 
were  unauthorized.     Ibid.,  77. 

3.  Highway  commissioners  can  be  made  to  respond  in  damages,  if  they  are 

misled  as  to  the  correct  line  of  the  road,  and  in  attempting  to  open  it 
commit  a  trespass.    Beyer  v.  Tanner,  135. 

4.  A  substantial  compliance  with  the  requirements  of  the  statute,  in  laying 

out  a  highway,  if  nothing  fundamental  is  omitted,  is  all  that  is  requi- 
site; the  strictest  possible  compliance  with  the  statute  is  not  demanded. 
Townr.  Town  of  Blackberry,  137. 

5.  Under  township  organization,  before  a  new  road  can  be  opened  or  an  old 

one  changed,  there  must  be  a  report  and  survey;  these,  and  a  plat  of  the 
road  must  accompany  the  order  of  the  commissioners  declaring  such 
highway  opened,  which  order,  with  the  petition,  should  be  left  with  the 
town  clerk,  who  should  note  the  time  of  filing.  A  mistake  by  the  clerk 
in  the  date  of  filing  may  be  shown.     Ibid.,  137. 

6.  The  proceedings,  etc.,  in  relation  to  the  opening  of  a  highway,  must  be 

filed  with  the  town  clerk,  within  a  reasonable  time  after  they  occur.  But 
his  neglect  to  mark  the  correct  time  of  filing  will  not  be  fatal.    Ibid.,  137. 

7.  After  the  owner  of  land  has  accepted  the  damages  allowed  for  opening  a 

highway,  it  is  too  late  for  him  or  his  grantee,  to  declare  the  proceedings 
for  opening  it  void.     Ibid.,  137. 

8.  An  assessment  for  labor,  for  the  repair  of  roads,  is  not  a  tax.     lown  of 

Pleasant  v.  Kost,  490. 

9.  The  law  of  1845  exempting  inhabitants  of  town  and  city  corporations  from 
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road  labor  outside  of  their  corporate  limits,  is  constitutional,  and  the  in- 
habitants are  not  bound  to  labor  outside  their  corporate  limits,  or  under 
other  than  their  corporate  authorities.     Town  of  Pleasant  v.  Kost,  490. 

HOMESTEAD  EXEMPTION. 

1.  The  desertion  of  a  family  by  the  father,  the  family  still  occupying  the 

homestead,  is  not  an  abandonment  of  it.  It  remains  as  well  the  home 
and  residence  of  the  father  as  of  the  family.    Moore  v.  Dunning,  130. 

2.  In  all  alienations  of  the  homestead,  whether  by  deed  of  bargain  and  sale, 

or  by  mortgage  the  wife  must  execute  and  acknowledge  a  release  of 
the  homestead  right.  This  is  made  a  condition  to  the  validity  of  such 
alienations  by  the  homestead  law  of  1857.     Patterson  v.  Kreig,  514. 

3.  When  the  debtor  has  shown  that  he  is  within  the  enacting  clause  of  the 

first  section  of  the  homestead  exemption  act,  he  is  prima  facie  entitled 
to  its  benefits,  and  it  must  be  rebutted  by  the  creditor  to  subject  the 
property  to  levy  and  sale.    /Stevenson  v.  Marony,  532. 

4.  Where  a  creditor  desires  to  levy  on  and  sell  the  homestead  under  the 

second  section  of  the  homestead  exemption  law,  it  is  advisable  that  he 
should  be  permitted  by  the  court,  on  the  trial,  to  make  the  proof  and 
have  the  fact  found  by  the  jury,  that  the  debt  or  any  part  thereof,  was 
created  for  the  purchase  or  improvement  of  the  homestead.    Ibid.,  532. 

HUSBAND  AND  WIFE. 

See  Dower.    Homestead  Exemption 

INDICTMENT. 

See  Criminal  Law. 

INDORSEMENT— INDORSEE— INDORSER. 

1.  A  person  taking  a  note  which  is  past  due,  must  meet  all  objections  that 

could  be  urged  against  it,  in  the  hands  of  the  original  payee.  Caveat 
emptor  applies  to  such  a  note.     Lord  v.  Favorite,  149. 

2.  A  note  made  payable  to  the  order  of  the  maker,  becomes  by  his  indorse- 

ment and  delivery,  like  a  note  made  to  the  order  of  any  other  person. 
Rail  v.  Burton,  321. 

3.  An  indorser  is  a  competent  witness  for  almost  any  other  purpose  than 

that  of  impeaching  the  genuineness  of  the  paper  indorsed,  or  its  pay- 
ment before  suit  brought.     Curtis  v.  Marrs,  508. 

INFANTS. 

See  Guardian  and  Ward.    Minors. 

INJUNCTION. 

If  a  railroad  company  ceases  to  prosecute  work,  attempts  to  misapply  its 
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means,  or  attempts  any  radical  change  in  the  character  of  the  enterprise, 
it  may  he  enjoined  from  collecting  the  obligations  given  to  support  the 
original  undertaking.     I  linois  Grand  Trunk  R.  B.  Go.  v.  Cook,  237. 

INSOLVENT  DEBTOR. 

See  Conveyance.    Voluntary  Assignment. 

INSTRUCTIONS. 

An  instruction  not  authorized  by  the  evidence,  which  is  designed  to  bring 
infamy  upon  a  party,  is  most  properly  refused.  Pfund  v.  Zimmerman, 
269. 

See  Error.    Supreme  Court. 

INTEREST. 

A  mortgagor  cannot  maintain  an  action  to  recover  usurious  interest  collected 
by  the  sale  of  his  property  under  a  power  of  sale  in  the  mortgage. 
That  the  payment  was  involuntary  will  not  help  the  mortgagor.  Per- 
kins v.  Conant,  184. 

JUDGMENT. 

1.  On  a  proceeding  by  scire  facias  upon  a  common  recognizance,  for  the 

appearance  of  an  accused  party  to  answer  an  indictment,  a  verdict  which 
finds  the  issues  for  the  plaintiff,  will  authorize  the  court  to  award  exe- 
cution.  It  might  be  different,  if  an  action  of  debt  should  be  brought  on 
the  recognizance.    Mix  v.  People,  196. 

2.  A  judgment  which  is  junior  to  an  unrecorded  mortgage,  has  not  a  lien 

which  will  cut  off  the  mortgage,  if  the  creditor  had  notice  of  its  exis- 
tence.    Williams  v.  Tat  nail,  553. 

3.  Notice  to  an  attorney  is  notice  to  his  client;  for  the  law  presumes  that  he 

communicated  that  notice  to  his  client.     Ibid.,  553. 

4.  The  twenty-second  section  of  the  statute,  entitled  Judgments  and  Execu- 

tions, providing  for  the  execution  of  a  deed  to  a  redeeming  judgment 
creditor,  is  repugnant  to  the  remaining  provisions  of  that  law,  and  is 
entirely  inoperative.     Ibid.,  553. 

5.  The  cases  of  Sweezy  v.  Chandler,  11  111.,  445,  and  McLagen  v.  Brown,  ibid., 

519,  are  held  erroneous  so  far  as  they  are  based  on  the  twenty-second 
section  of  the  act  entitled  Judgments  and  Executions.     Ibid.,  553. 

JUDGMENT  DEBTOR  AND  CREDITOR. 

See  Judgment.    Lien. 

JURISDICTION. 

1.  Where  there  are  four  defendants,  and  a  plea  to  the  jurisdiction  alleges 
that  only  two  of  them  are  residents  of  the  county  where  the  proceed- 
ings were  had,  without  stating  the  residence  of  the  other  two,  it  is  a 
bad  plea.     LeAer  v.  Stevens,  155. 
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2.  A  demurrer  should  not  be  filed  to  a  defective  plea  to  the  jurisdiction ;  the 

proper  practice  is  to  set  down  the  plea  for  hearing,  when  its  sufficiency 
will  be  considered.    Lester  v.  Stevens,  155. 

3.  A  justice  of  the  peace  has  not  jurisdiction  over  a  matter  of  setoff  which 

would  require  him,  after  deducting  the  claim  of  plaintiff  from  the  set- 
off, to  adjudicate  upon  an  amount  exceeding  one  hundred  dollars. 
Seafkas  v.  Evey,  178. 

4.  It  is  immaterial  what  form  of  action  may  be  specified  in  a  summons  is- 

sued by  a  justice  of  the  peace,  if  he  had  jurisdiction  of  the  subject  mat- 
ter.   Brewster  v.  Graver,  246. 

5.  On  an  appeal  from  a  justice  of  the  peace,  the  Circuit   Court  may  render 

a  judgment  against  several  defendants,  although  service  of  the  process 
issued  by  the  justice  had  not  been  made  on  all,  and  he  had  rendered 
judgment  against  all.  Appearance  in  the  Circuit  Court  gave  jurisdic- 
tion to  that  court.  The  proper  inquiry  in  the  Circuit  Court  was,  had 
the  justice  jurisdiction  over  the  subject-matter  ?    Marshall  v.  Pope,  441. 

JUSTICES  OF  THE  PEACE  AND  CONSTABLES. 

1.  A  justice  of  the  peace  has  not  jurisdiction  over  a  matter  of  set-off  which 

would  require  him,  after  deducting  the  claim  of  plaintiff  from  the  set- 
off, to  adjudicate  upon  an  amount  exceeding  one  hundred  dollars.  Seaf- 
kas v.  Evey,  178. 

2.  It  is  immaterial  what  form  of  action  may  be  specified  in  a  summons  is- 

sued by  a  justice  of  the  peace,  if  he  had  jurisdiction  of  the  subject-mat- 
ter. Brewster  v.  Grover,  246. 
8.  The  constable's  bond  in  this  case  is  not  a  good  and  satisfactory  bond,  be- 
cause the  court  cannot  presume  that  the  judge  and  the  two  justices  of 
the  peace  named  in  the  bond,  constitute  the  county  court.  Boice  v.  Gil- 
bert, 527. 

LANDLOKD  AND  TENANT. 

If  tenants  have  paid  rent  to  one  who  has  no  right  to  receive  it,  they  may  be 
compelled  to  pay  by  a  suit  at  law,  or  by  distraining  their  property. 
Chancery  is  not  a  proper  remedy.    Merrell  v.  Atkin,  469. 
LEVY  AND  SALE. 

1.  A  party  in  possession  of  land  has  a  possessory  title,  which  is  subject  to 
levy  and  sale  on  execution.     Thomas  v.  Bowman,  426. 

2.  A  bought,  on  execution  against  C,  and  the  heirs  of  B,  a  lot,  of  which  C 

had  possession.  Subsequently,  D,  a  judgment  creditor  of  the  heirs  of 
B,  redeemed  from  that  sale,  and  purchased  the  same  lot  under  his  own 
judgment,  and  after  sometime,  A  received  the  redemption  money  from 
the  sheriff.  Held,  that  the  accepting  the  redemption  money  by  A,  did 
not  prevent  him  from  resisting  D's  claim  to  the  lot.     Ibid.,  426. 

LICENSE. 

The  Illinois  Mutual  Fire  Insurance  Company  is  bound,  like  any  other  compa- 
ny, to  pay  a  license  for  doing  business.  Illinois  Mutual  Ins.  Co.  v. 
Peoria,  180. 
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LIEN. 

1.  "Where  the  mortgagors  of  goods,  such  as  wines,  etc.,  with  the  knowledge 

of  the  mortgagee,  are  daily  selling  them  out  and  supplying  themselves 
with  others,  it  will  be  presumed,  the  mortgagor  has  waived  his  privi- 
lege of  taking  the  goods  on  failure  to  pay ;  and  he  cannot  reclaim  them 
from  the  hands  of  third  purchasers.     Ogden  v.  Stewart,  122. 

2.  A  judgment  which  is  junior  to  an  unrecorded  mortgage  has  not  a  lien 

which  will  cut  off  the  mortgage,  if  the  creditor  had  notice  of  its  exist- 
ence.    Williams  v.  Tatnall,  553. 

3.  The  twenty-second  section  of  the  statute,  entitled  Judgments  and  Execu- 

tions, providing  for  the  execution  of  a  deed  to  a  redeeming  judgment 
creditor,  is  repugnant  to  the  remaining  provisions  of  that  law,  and  is 
entirely  inoperative.     Ibid.,  553. 

See  Mechanics'  Lien. 
LIMITATION. 

Payment  of  taxes  upon  a  quarter  section  of  land,  by  the  owner  during  his 
lifetime,  and  by  his  executors  after  his  decease,  for  the  requisite  peri- 
od, will  complete  the  statutory  bar  and  protect  the  holders  in  their  ti- 
tle, although  there  has  been  a  partition  of  the  land  among  the  heirs  by 
a  chancery  proceeding,  without  mutual  conveyances,  as  among  the  par- 
ties to  the  partition.     Chicker  ng  v.  Failes,  294. 

LOST  PAPERS. 

If  an  execution  is  proved  to  have  been  lost,  the  next  best  proof  of  its  having. 
existed  is  the  execution  docket.    Ellis  v.  Huff,  449 

MANDAMUS. 

See  Election  Contested. 

MARRIED  WOMEN. 

See  Dower.    Husband  and  Wipe. 

MASTER  AND  SERVANT. 

Where  it  appears  that  a  specific  sum  was  agreed  upon  as  a  rate  of  com- 
pensation for  services,  no  term  of  service  being  agreed  upon,  a  recovery 
may  be  had  at  the  rate  agreed  upon,  for  the  service  rendered.  Pfund  v. 
Zimmerman,  269. 

MECHANICS'  LIEN. 

An  agreement  to  extend  the  time  of  payment  beyond  a  year,  provided  a 
mortgage  should  be  given,  will  not  defeat  a  mechanic's  lien,  if  the  mort- 
gage should  not  be  executed.    The  giving  of  the  mortgage  was  a  con- 
dition precedent.     Gardner  v.  Hall,  277. 
38—29x11  111. 
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MINORS. 

1.  The  record  of  a  guardian's  sale  may  be  offered  in  defense  of  an  action  in 

ejectment  by  those  deraigning  title  under  the  record ;  if  the  court  order- 
ing the  sale  had  jurisdiction  in  the  premises.     Fitzgibbon  v.  Lake,  165. 

2.  The  minors  need  not  be  parties  to  the  proceeding  asking  an  order  of  sale; 

the  application  is  for  their  benefit;  and  not  adverse  to  them.     Ibid.,  165. 

3.  Whether  one  of  two  guardians  named  in  a  will,  had  authority  to  apply 

for  an  order  of  sale,  was  for  the  court,  where  the  application  was  made, 
to  determine.  And  so  of  the  regularity  of  the  sale,  that  court  would 
determine  that  question  upon  hearing.  Ibid.,  165. 
i  An  order  entered  by  mistake  dismissing  the  proceeding  after  decree  and 
before  the  confirmation  of  sale,  would  not  vacate  the  order  of  sale,  nor 
revoke  the  authority  of  the  guardian.     Ibid.,  165. 

0.  A  purchaser  of  land  under  such  a  sale,  is  not  responsible  for  the  order  of 

the  court  in  appropriating  the  money  realized  from  the  sale ;  and  although 
it  may  have  been  misapplied,  the  purchaser's  title  would  not  be  affected 
thereby.     Ibid.,  165. 

6.  Where  a  testator  appointed  a  person,  permanently  residing  in  another 

State,  guardian  for  his  children,  it  will  be  inferred  that  he  expected  the 
guardian  would  remove  the  children  to  that  State.  And  the  expense  of 
removing  the  children  will  be  a  proper  charge  against  the  estate.  Cum- 
mins v.  Cummins,  452. 

7.  Although  it  is  generally  necessary  that  an  order  should  be  obtained  from 

the  probate  court,  before  expenditures  should  be  made  for  wards,  yet 
the  rule  may  be  deviated  from,  under  extraordinary  circumstances. 
Ibid.,  452. 

MISNOMER. 

Bart  and  Bartholomew  are  not  the  same  names,  and  it  will  not  be  presumed, 
without  averment,  that  the  first  is  an  abbreviation  of  the  second  name 
Curtis  v.  Marrs,  508. 

MORTGAGE— MORTGAGOR— MORTGAGEE. 

1.  Where  a  transaction  appears  on  its  face  to  be  a  sale,  when  in  fact  it  was 

only  a  mortgage,  it  is  requisite  that  the  facts  should  be  made  to  appear 
clearly,  and  that  subsequent  purchasers  were  notified,  or  the  right  to 
redeem  will  not  be  allowed.    Maxfield  v.  Patchen,  39. 

2.  The  fact  that  knowledge  of  such  a  transaction  was  brought  home  to  a 

subsequent  purchaser  should  be  plainly  proved.     Ibid.,  39. 

3.  The  conduct  of  the  person  who  claims  to  be  a  mortgagor,  will  enter  large- 

ly into  the  merits  of  his  claim.     Ibid.,  39. 

4.  The  assignment  of  a   note,  the  payment  of  which  is  secured  by  mort. 

gage,  carries  the  mortgage  with  it.    Herring  v.  Woodhull,  92. 

5.  A  note  secured  by  mortgage  indorsed  to  A  and  B,  entitles  each  to  one- 

half  the  note  and  its  proceeds,  as  well  as  the  security,  and  neither  can 
transfer  any  other  or  greater  interest.     Ibid.,  92. 
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6.  Upon  a  bill  filed  by  C,  which  avers  that  A  was  authorized  to  assign  the 

interest  of  B  and  the  mortgage  security  to  the  complainant,  and  A  and  B 
are  summoned  by  publication,  and  make  default,  this  allegation  will 
sustain  a  decree,  taken  pro  confesso,  declaring  that  the  whole  interest  in 
the  note  was  assigned  by  A  to  B.     Herring  v.  Woodhull,  92. 

7.  Where  a  note  was  given  in  1854,  for  the  purchase  of  land,  bearing  ten  per 

cent,  interest,  a  decree  of  foreclosure  of  such  a  note  and  the  mortgage 
security,  should  only  be  rendered  for  six  per  cent.,  and  interest  over  six 
per  cent,  which  may  have  have  been  paid,  should  be  credited.  Ibid.,  92. 

8.  Where  the  mortgagors  of  goods,  such  as  wines,  etc.,  with  the  knowledge 

of  the  mortgagee,  are  daily  selling  them  out  and  supplying  themselves 
with  others,  it  will  be  presumed,  the  mortgagee  has  waived  his  privi- 
lege of  taking  the  goods  on  failure  to  pay ;  and  he  cannot  reclaim  them 
from  the  hands  of  third  purchasers.     Ogden  v.  Stewart,  122. 

9.  A  chattel  mortgage,  not  acknowledged  and  recorded,  though  obligatory 

upon  the  parties  to  it,  is  void  as  to  third  persons.  Forest  v.  Tinkham, 
141, 

10.  A  mortgagor  cannot  maintain  an  action  to  recover  usurious  interest  col- 

lected by  the  sale  of  his  property  under  a  power  of  sale  in  the  mort- 
gage. That  the  payment  was  involuntary  will  not  help  the  mortgagor. 
Perkins  v.  Conant,  184. 

11.  A  purchaser  of  land  for  which  his  vendor  had  given  a  bond,  and  also 

an  agreement  to  sell  to  another,  upon  such  conditions  as  gave  the  op- 
tion to  declare  a  forfeiture,  the  time  of  payment  having  past,  is  not 
bound  to  suppose  such  agreement  created  a  mortgage.  Greene  v.  Cook, 
188. 

12.  An  agreement  to  purchase  land  does  not  create  a  mortgage.    Ibid.,  186. 

13.  A  induced  B  to  enter  land,  and  agreed  to  purchase.it  of  B,  not  having 

any  money  for  that  purpose ;  A  and  B  contracted  in  reference  to  the  sale 
and  purchase  of  this  land  upon  conditions  precedent  to  be  performed, 
which  were  neglected,  and  B  sold  the  land  to  another.  Held,  that  such  a 
transaction  did  not  create  a  resulting  trust  in  favor  of  A.     Ibid.,  186. 

14.  Although  one  who  was  a  party  to  a  transaction  out  of  which  a  mort- 

gage originated,  might  properly  enough  have  been  a  party  to  a  suit  to 
foreclose,  the  omission  to  make  bim  one  is  not  fatal;  an  account  taken 
under  such  a  suit  does  not  bind  him.  An  objection  of  this  character, 
comes  too  late  in  this  court.    Dow  v.  Seely,  495. 

15  A  judgment  which  is  junior  to  an  unrecorded  mortgage  has  not  a  lien 
which  will  cut  off  the  mortgage,  if  the  creditor  had  notice  of  its  exist- 
ence.    Williams  v.  Tatnall,  553. 

16.  The  twent}- -second  section  of  the  statute,  entitled  Judgments  and  Execu- 
tions, providing  for  the  execution  of  a  deed  to  a  redeeming  judgment 
creditor,  is  repugnant  to  the  remaining  provisions  of  that  law,  and  is 
entirely  inoperative.     Ibid.,  553. 

MOTION. 
See  Practice,  24,  25. 
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MUNICIPAL  CORPORATION. 

1.  A  city  is  not  liable  for  damages,  resulting  from  the  proper  exercise  of 

authority  in  permitting  railroad  tracks  to  be  J  aid  in  the  streets,  or  in 
raising  the  grade  of  streets.  Unless  the  authorities  of  a  city  exceed 
their  power  in  this  regard,  there  is  no  liability.  Murphy  v.  City  of  Chi- 
cago, 289. 

2.  The  habendum  clause  of  a  deed  conveying  land  to  be  used  as  a  street, 

does  not  limit  the  power  of  the  authorities;  their  control  over  such  a 
street,  in  reference  to  grades  and  the  laying  of  railroad  tracks,  is  the 
same  as  over  streets  dedicated  generally.  They  may  do  anything  with 
such  a  street  which  is  not  incompatible  with  the  ends  for  which  streets 
are  established.     Ibid.,  289. 

3.  It  is  a  legitimate  use  of  a  street  or  highway,  to  allow  a  railroad  track  to 

be  laid  in  it.    Ibid.,  289. 

4.  Where  an  action  is  brought  for  violating  a  city  ordinance  regulating  the 

sale  of  fresh  meats,  it  is  erroneous  to  instruct  the  jury,  that  such  an  or- 
dinance may  be  passed,  if  not  unlawful  as  being  in  restraint  of  trade ; 
since  if  the  power  existed,  the  trade  in  violation  of  the  ordinance  could 
not  be  lawful.     City  of  Peoria  v.  Calhoun,  317. 

5.  It  is  for  the  court,  not  for  the  jury  to  pronounce  upon  the  legality  of  such 

an  ordinance.    Ibid.,  317. 

See  Towisrs  and  Cities 

NEGLIGENCE. 

"x.  An  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road-crossing,  by  the 
servants  of  a  railroad  company,  does  not  render  the  company  liable  for 
injury  to  animals,  unless  it  is  made  to  appear  that  the  ringing  or  sound- 
ing would  have  prevented  the  injury.  Illinois  Central  P.  P.  Co.  v. 
Phelps,  447. 

2.  A  person  is  guilty  of  negligence  who  permits  his  animals  to  go  upon  a 

railroad  track,  at  a  place  where  the  company  is  not  bound  by  law  to 
fence.    Ibid.,  447. 

3.  Where  a  company  is  not  bound  to  fence  its  road,  it  is  only  liable  for  in- 

jury to  animals  resulting  from  wantonness  or  gross  negligence.  Ibid.,  447. 

NEGOTIABLE  INSTRUMENTS. 

See  Promissory  Note. 
NOTICE. 

1.  A  judgment  which  is  junior  to  an  unrecorded  mortgage,  has  not  a  lien 

which  will  cut  off  the  mortgage,  if  the  creditor  had  notice  of  its  exist- 
ence.    Williams  v.  Tatnall,  553. 

2.  Notice  to  an  attorney  is  notice  to  his  client;  for  the  law  presumes  that  he 

communicated  that  notice  to  his  client.     Ibid.,  553. 
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PARTITION. 

1.  It  is  error  for  the  Circuit  Court  to  confirm  a  sale  of  land  made  by  com- 

missiouers  in  partition  unless  the  requirements  of  the  statute  have  been 
complied  with.     Tibbs  v.  Allen,.5oo. 

2.  Some  proof,  independent  of  the  assertion  of  the  commissioner,  must  be 

made,  that  public  notice  was  given  of  a  sale  of  lands  in  partition,  oth- 
erwise it  is  error  to  confirm  the  sale.     Ibid.,  535. 

PARTNERS— PARTNERSHIP. 

1.  As  a  general  rule,  corporations  are  not  capable  of  forming  a  partnership , 

but  they  may  make  joint  contracts  by  which  both  bodies  may  become 
liable.     Marine  Bank  v.  Ogdenr  248. 

2.  A  plea  of  the  general  issue,  verified  by  affidavit,  does  not  put  the  co- 

partnership of  the  plaintiffs  in  issue.    Heintz  v.  Cahn,  308. 

PAUPERS. 

1.  An  idiot  cannot  acquire  residence  or  settlement  in  any  place  by  virtue  of 

his  own  acts.  The  residence  or  settlement  of  such  a  person  is  fixed 
either  by  the  father,  or  those  having  paramount  control  over  him. 
Payne  v.  Town  of  Dunham,  125. 

2.  A  person  having  a  legal  settlement  in  one  place,  that  settlement  contin- 

ues until  another  is  acquired  in-  the  State.  A  settlement  in  another 
State  or  country,  will  not  change  that  acquired  in  this  State,  if  the  pau- 
per returns  to  it.     Ibid.,  125. 

3.  Where  a  person  moved  into  a  town,  purchased  property,  resided  two 

years,  and  then  left  the  State,  leaving  his  family  behind  him,  the  set- 
tlement and  residence  of  the  family  is  there  fixed,  and  if  they  become 
paupers,  they  are  a  charge  upon  such  town.     Ibid.,  125. 

PAYMENT  OF  TAXES. 

Payment  of  taxes  upon  a  quarter  section  of  land,  by  the  owner  during  his 
lifetime,  and  by  his  executors  after  his  decease,  for  the  requisite  peri 
od,  will  complete  the  statutory  bar  and  protect  the  holders  in  their  ti- 
tle, although  there  has  been  a  partition  of  the  land  among  the  heirs  by 
a  chancery  proceeding,  without  mutual  conveyance,  as  among  the  par 
ties  to  the  partition.     Chicker  ng  v.  Failes,  294. 

PAYMENTS. 

A  creditor  has  the  right,  unless  otherwise  directed,  to  apply  money  paid  to 
him  on  a  demand  due,  rather  than  on  one  not  due.    Heintz  v.  Cahn,  308. 

PENALTY— PENAL  ACTIONS. 

1.  Where  an  action  is  brought  for  violating  a  city  ordinance  regulating  the 
sale  of  fresh  meats,  it  is  erroneous  to  instruct  the  jury,  that  such  an  or- 
dinance may  be  passed,  if  not  unlawful  as  being  in  restraint  of  trade ; 
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since  if  the  power  existed,  the  trade  in  violation  of  the  ordinance  could 
not  be  lawful.     City  of  Peoria  v.  Calhoun,  317. 
2.  It  is  for  the  court,  not  for  the  jury,  to  pronounce  upon  the  legality  of 
such  an  ordinance.     Ibid.,  317. 

PEORIA,  CITY  OF. 

1.  A  notice  by  commissioners  appointed  to  open  a  street  ui  Peoria,  given  to 

the  owners  of  lots  and  lands,  through  and  over  which  a  street  will  run 
when  it  shall  be  opened,  will  not  apply  to  a  person  whose  lots  or  lands 
do  not  adjoin  or  lie  near  the  proposed  street.  Kidder  v.  City  of  Peoria, 
77. 

2.  The  notice  was  the  basis  of  the  jurisdiction  of  the  commissioners,  and 

unless  the  essential  requirements  of  the  law  were  obeyed,  all  their  acts 
were  unauthorized.     Ibid.,  77. 

See  Penalty.    Penal  Actions. 
PLEADING. 

1.  Where  the  general  issue  is  filed,  with  a  notice  of  special  matter  to  be 

proved  on  the  trial,  if  such  special  matter  goes  to  the  denial  of  the 
execution  of  a  note  sued  on,  the  evidence  offered  to  establish  this  fact 
will  be  inadmissible.  Such  a  defense  must  be  by  plea,  verified  by  oath. 
Hunt  v.  Weir,  83. 

2.  No  issue  of  law  or  fact  can  be  raised  by  such  a  notice.     Ibid. ,  83. 

3.  A  promise  for  a  promise,  is  a  sufficient  consideration  upon  which   to 

found  an  action.     Funk  v.  Rough,  145. 

4.  Where  two  acts  are  to  be  done  at  the  same  time,  like  selling  and  deliv- 

ering, and  receiving  and  paying  in  an  action  for  non-delivery,  it  is  only 
necessary  for  the  plaintiff  to  aver  and  prove  a  readiness  to  pay,  whether 
the  other  party  was  at  the  place,  ready  to  deliver  or  not.     Ibid.,  145. 

5.  Where  there  are  four  defendants,  and  a  plea  to  the  jurisdiction  alleges 

that  only  two  of  them  are  residents  of  the  county  where  the  proceed- 
ings were  had,  without  stating  the  residence  of  the  other  two,  it  is  a 
bad  plea.     Lester  v.  Stevens,  155. 

6.  Such  a  plea,  averring  that  two  is  a  major  part  of  four,  does  not  conclu. 

sively  establish  that  fact.     Ibid.,  155. 

7.  A  bill  wmich  is  not  to  stay  proceedings  at  law,  but  looks  to  other  relief, 

the  stay  of  proceedings  being  auxiliary  only  to  the  relief  sought,  may 
be  filed  elsewhere  than  in  the  county  where  the  judgment  was  had. 
Ibid.,  155. 

8.  A  demurrer  should  not  be  filed  to  a  defective  plea  to  the  jurisdiction ;  the 

proper  practice  is  to  set  down  the  plea  for  hearing,  when  its  sufficien- 
cy will  be  considered.     Ibid.,  155. 

9.  In  an  action  brought  upon  an  instrument  of  writing  for  the  payment  of 

money  or  property,  or  the  performance  of  covenants  or  conditions  to 
an  obligee  or  payee,  partial  or  total  failure  of  consideration  may  be 
pleaded.     Great  Western  Ins.  Go.  v.  Pees,  272. 

10.  A  plea  of  the  general  issue,  verified  by  affidavit,  does  not  put  the  co- 

partnership of  the  plaintiffs  in  issue.     Ileintz  v.  Calm,  308. 

11.  The  plea  of  the  general  issue  is  a  waiver  of  a  demurrer.    American  Ex- 
press Co.  v.  Pinckney,  392. 
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12.  An  averment  of  an  employment  to  collect  a  draft,  for  a  reward  to  be 

paid,  with  an  acceptance  of  the  duty,  creates  an  obligation,  the  breach 
of  which,  if  properly  set  out,  will  sustain  an  action.  And  it  is  oniy 
necessary  to  state  so  much  of  the  contract,  the  breach  of  which  was 
complained  of.     American  Express  Co.  v.  Pinckney,  392. 

13.  Such  a  contract  need  not  be  literally,  but  substantially  stated.   Ibid.,  392. 

14.  A  general  demurrer  to  a  declaration  which  contains  special  and  com- 
mon counts  must  be  overruled.    Barber  v.  Whitney,  439. 

15.  A  jury  may  properly  assess  damages  on  such  a  declaration.     Ibid.,  439. 

16.  The  similiter,  to  a  plea  of  not  guiliy,  or  to  any  negative  plea,  can  be  ad- 
ded by  the  defendant,  if  he  chooses  to  do  so,  and  it  is  not  error  to  pro- 
ceed to  trial  without  it     Gillespie  v.  Smith,  474. 

17.  In  an  action  on  the  case  for  a  Luisance,  to  which  a  plea  of  the  statute 
of  limitations  was  interposed,  to  which  the  plaintiff  replied,  averring 
that  the  injury  resulted  from  a  continuance  of  the  nuisance,  and  with- 
in five  years  before  suit  was  brought;  held,  that  where  suit  is  brought 

|  on  one  cause  of  action,  to  which  a  complete  bar  is  presented,  the 
plaintiff  cannot  by  his  replication  set  up  and  rely  upon  another  cause 
of  action  for  a  recovery.    McGonnel  v.  Kibbe,  483. 

18.  Bart  and  Bartholomew  are  not  the  same  names,  and  it  will  not  be  pre- 
sumed, without  averment,  that  the  first  is  an  abbreviation  of  the  second 
name.     Cu<  tis  v.  Marrs,  508. 

19.  A  plea  to  an  action  of  replevin,  justifying  the  taking  because  it  was 

done  by  virtue  of  a  writ,  must  aver  that  the  writ  was  in  full  force,  the 
money  unpaid,  and  that  the  property  was  taken  in  pursuance  of  its  au- 
thority, otherwise  it  is  liable  to  demurrer.    Dayton  v.  Fry,  525. 

POOR  LAWS. 

See  Construction  ow  Statutes.    Paupers.    Settlement  of  Paupers. 

POSSESSION. 

1.  A  party  in  possession  of  land  has  a  possessory  title,  which  is  subject  to 

levy  and  sale  on  execution.     Thomas  v.  Bowman,  426. 

2.  A  bought,  on  execution  against  C,  and  the  heirs  of  B,  a  lot,  of  which  C 

had  possession.  Subsequently  D,  a  j  udgment  creditor  of  the  heirs  of  B, 
redeemed  from  that  sale,  and  purchased  the  same  lot  under  his  own 
judgment,  and,  after  some  time,  A  received  the  redemption  money  from 
the  sheriff.  Held,  that  the  accepting  the  redemption  money  by  A,  did 
not  prevent  him  from  resisting  D's  claim  to  the  lot.     Ibid.,  426. 

PRACTICE. 

1.  It  is  within  the  province  of  a  court  to  determine,  whether  a  day,  is  or 
not,  reasonable  notice  of  an  application  for  a  change  of  venue.  Also, 
whether  anything  beyond  the  petition  for  this  purpose  shall  be  consid- 
ered. Supplementary  affidavits  in  aid  of  such  a  petition  need  not  be 
heard.    Kelly  v.  Downs,  74. 
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2.  Notice  of  an  intention  to  apply  for  a  change  of  venue,  should  be  given  at 

the  earliest  period.    Kelly  v.  Downs,  74. 

3.  Where  the  general  issue  is  filed,  with  a  notice  of  special  matter  to  he 

proved  on  the  trial,  if  such  special  matter  goes  to  the  denial  of  the  exe- 
cution of  a  note  sued  on,  the  evidence  offered  to  establish  this  fact  will 
"be  inadmissible.  Such  a  defense  must  be  by  plea  verified  by  oath. 
Hunt  v.  Wier,  83. 

4.  No  issue  of  law  or  fact  can  be  raised  by  such  a  notice.     Ibid.,  83. 

5.  The  circuit  court  may  in  its  discretion  allow  further  evidence  to  be 

heard,  even  after  the  case  has  been  opened  to  the  jury.     Ibid.,  83. 

6.  The  rule  which  requires  that  objections  to  evidence  should  be  specially 

stated,  has  application  only  to  such  objections  as  can  be  obviated,  either 
by  other  evidence,  or  by  the  act  of  the  party,  and  the  court.  Clauser  v. 
Stone,  114. 

7.  The  words  "  with  exchange"  in  a  note,  where  they  are  unmeaning  and 

can  be  rejected  as  surplusage,  do  not  affect  it  in  any  way.     Ibid.,  114. 

8.  Where  several  are  indicted  for  a  misdemeanor,  and  issue  is  joined  on  a  plea 

of  misnomer  filed  by  one,  and  the  others  plead  not  guilty,  it  is  not  neces- 
sary that  a  separate  jury  should  pass  upon  the  plea  of  misnomer;  the 
whole  of  the  issues  may  be  presented  to  the  same  jury,  and  a  general 
finding  of  guilty  will  justify  a  judgment.     Schram  v.  People,  162. 

9.  A  finding  upon  the  plea  of  misnomer  against  the  party,  will  justify  the 

same  sentence  as  would  the  verdict  of  guilty.     Ibid.,  162. 

10.  Proceeding  to  trial  without  objection  by  the  person  who  had  pleaded 
the  misnomer,  would  indicate  an  intention  to  submit  all  the  issues  to 
the  same  jury.     Ibid.,  162. 

11.  Where  there  are  several  defendants,  one  of  whom  is  not  served,  it  will 
be  held  that  an  appearance  by  solicitor  for  the  defendants,  will  be  lim- 
ited to  those  only  who  have  been  served.     Gardner  v.  Hall,  277. 

12.  It  is  for  the  court  to  decide  upon  the  competency  of  a  witness,  and  for 
the  jury  to  determine  what  credibility  shall  be  given  to  his  testimony. 
Kelly  v.  The  People,  287. 

13.  A  case  of  bastardy  may  properly  be  tried  at  a  criminal  term      Ibid.,  287. 

14.  A  plea  in  abatement  to  an  attachment  writ,  will  not  preclude  a  party 
from  afterwards  moving  to  dismiss  the  suit,  because  the  declaration  was 
not  filed  in  apt  time.    Stoddard  v.  Miller,  291. 

15.  A  declaration  in  attachment  should  be  filed  at  the  return  term ;  if  it  is 
not,  the  suit  may  be  dismissed  at  the  next  term.  A  rule  may  be  granted 
requiring  a  plaintiff  to  file  a  declaration  at  the  return  term,  upon  pen- 
alty of  dismissal  if  the  rule  is  disobeyed.     Ibid.,  291. 

16.  The  statute  applies  as  well  to  cases  where  there  is,  as  where  there  is  not 
personal  service.     Ibid.,  291. 

17.  When  a  chancery  case  is  remanded  to  the  court  below  for  further  pro- 

ceedings, amendments  to  the  pleadings  may  be  allowed  and  new  evi- 
dence heard,  so  that  justice  may  be  done  in  the  premises  Ohickering 
v.  Fadles,  294. 

18.  A  plea  of  the  general  issue,  verified  by  affidavit,  does  not  put  the  co- 

partnership of  the  plaintiffs  in  issue.     Heintz  v.  Calm,  308. 
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19.  An  affidavit  for  garnishee  process  upon  a  judgment  rendered,  should  state 

the  amount  of  the  j  udgmtnt  recovered  against  the  creditors  of  the  person 
garnisheed,  and  interrogatories  should  be  filed  for  the  garnishee  to  an- 
swer, before  default  taken  or  judgment  rendered,  titickley  v.  Little,  315. 

20.  The  plea  of  the  general  issue  is  a  waiver  of  a  demurrer.  American  Ex- 
press Co.  v.  Pinckney,  392. 

21.  After  a  decision  overruling  a  demurrer  to  a  count  of  a  declaration,  the 
court  need  not  instruct  the  jury  to  disregard  the  count.     Ibid.,  392. 

22.  Such  a  motion  is  in  the  nature  of  a  motion  in  arrest,  and  is  not  proper; 
nor  is  a  motion  in  arrest  for  any  exception,  that  might  have  been  taken 
on  arguing  a  demurrer.     Ibid.,  392. 

23.  A  general  demurrer  to  a  declaration  which  contains  special  and  com- 

mon  counts  must  be  overruled.     Barber  v.  Whitney,  439. 

24.  A  jury  may  properly  assess  damages  on  such  a  declaration.     Ibid.,  439. 

25.  On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  may  render  a 
judgment  against  several  defendants,  although  service  of  the  process  is- 
sued by  the  justice  had  not  been  made  on  all,  and  he  had  rendered  judg- 
ment against  all.  Appearance  in  the  Circuit  Court,  gave  jurisdiction  to 
that  court.  The  proper  inquiry  in  the  Circuit  Court  was,  had  the  justice 
jurisdiction  over  the  subject-matter?    Marshall  v.  Pope, 4.4.1. 

26.  The  similiter  to  a  plea  of  not  guilty,  or  to  any  negative  plea,  can  be  ad- 

ded by  the  defendant,  if  he  chooses  to  do  so,  and  it  is  not  error  to  pro- 
ceed to  trial  without  it.     Gillespie  v.  Smith,  473. 

27.  The  specific  objections  to  the  testimony  must  be  stated  in  the  court 

below.     Ibid.,  473. 

28.  But  the  party  is  not  precluded  from  showing  in  this  court  the  insufficiency 
of  the  evidence,  or  from  availing  himself  of  radical  defects  in  the  instru- 
ments of  evidence  which  could  not  be  obviated  by  proof,  and  which  strike 
at  the  foundation  of  the  plaintiff's  claim.     Ibid.,  473. 

29.  The  Supreme  Court  will  exercise  the  discretion  of  dismissing  a  writ  of 
error,  without  prejudice  to  the  plaintiff,  even  after  errors  have  been 
joined,  in  order  that  a  new  writ  of  error,  with  a  more  complete  record, 
may  be  filed.     Van  Meter's  Heirs  v.  Lovis'  Heirs,  488. 

30.  A  party  complaining  of  a  decree  must  show  by  his  record  what  the  state 

of  the  case  was,  upon  the  pleadings  in  the  court  below.     Ibid.,  488. 

31.  Striking  a  cause  from  the  docket  does  not  deprive  the  court  of  j  urisdiction 
over  it,  but  it  may  be  reinstated  on  motion,  or  by  supplemental  petition, 
after  due  notice  has  been  given  to  the  proper  parties.  This  is  a  matter 
resting  in  the  discretion  of  the  court,  and  the  mere  lapse  of  time  is  not 
sufficient  to  prevent  the  exercise  of  that  discretion.     Tibbs  v.  Allen,  535. 

o2.  It,  is  error  for  the  Circuit  Court  to  confirm  a  sale  of  land  made  by  com- 
missioners in  partition  unless  the  requirements  of  the  statute  have  been 
COiiiplied  with;     Ibid.,  535. 

PROBATE  COURT. 
See  G  uaiidian  and  Ward.    Sale  of  Land. 
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PROMISSORY  NOTE. 

1  A  note  transferred  before  it  is  due,  to  a  bona  fide  holder,  without  notice  of 

a  defense,  can  be  recovered  from  the  maker.     Farlinv.  Lovejoy,  45. 

2  Where  the  general  issue  is  filed,  with  a  notice  of  special  matter  to  be  proved 

on  the  trial,  if  such  special  matter  goes  to  the  denial  of  the  execution  of 
a  note  sued  on,  the  evidence  offered  to  establish  this  fact  will  be  admis- 
sible. Such  a  defense  must  be  by  plea  verified  by  oath.  Hunt  v.  Weir,  83. 

3.  No  issue  of  law  or  fact  can  be  raised  by  such  a  notice.     Ibid.,  83. 

4.  A  note  is  not  executed  unless  it  is  delivered.     Ibid.,  83. 

5.  An  indorsement  may  be  on  the  face  of  a  bill  or  note ;  and  any  form  is  suf- 

ficient which  manifests  an  intention  to  make  a  transfer.  Herring  v. 
Woodhull,  92. 

6.  The  assignment  of  a  note,  the  payment  of  which  is  secured  by  mortgage, 

carries  the  mortgage  with  it.     Ibid.,  92. 

7.  A  note  secured  by  mortgage  indorsed  to  A  and  B,  entitles  each  to  one-half 

the  note  and  its  proceeds,  as  well  as  the  security,  and  neither  can  trans- 
fer any  other  or  greater  interest.     Ibid.,  92. 

8.  A  note  expressed  to  be  payable  with  current  rate  of  exchange,  at  the  place 

where  it  is  drawn  and  is  to  be  discharged,  is  payable  in  coin,  and  there 
is  no  rate  of  exchange  connected  with  it ;  these  words  are  without  sig- 
nificance.   Hill  v.  Todd,  101. 

9.  The  words  for  "value  received"  in  a  note,  imply  a  consideration,  and  un- 

less the  question  of  consideration  is  expressly  put  in  issue,  the  note 
proves  the  fact.     Ibid.,  101. 

10.  An  instrument  in  writing  which  declares  that  it  was  given  "for  value  re- 

ceived," although  payable  with  "current  rate  of  exchange  on  New 
York,"  is  evidence  of  consideration  to  support  a  declaration  in  assump- 
sit in  the  usual  form;  unless  the  question  of  consideration  is  directly 
put  in  issue  by  pleading.     Hoyt  v.  Jaffray,  104. 

11.  The  words  "with  exchange"  in  a  note,  where  they  are  unmeaning  and 

can  be  rejected  as  surplusage,  do  not  affect  it  any  way.  Glauserr.  Stone, 
114. 

12.  A  person  taking  a  note  which  is  past  due,  must  meet  all  objections  that 

could  be  urged  against  it,  in  the  hands  of  the  original  payee.  Caveat 
emptor  applies  to  such  a  note.     Lord  v.  Favorite,  149. 

13.  A  note  payable  in  six  months  after  date,  if  not  paid  when  due,  to  bear 

ten  per  cent,  interest,  is  not  a  conditional  note,  nor  does  the  introduction 
into  it  of  a  dollar  mark,  followed  by  numerals,  which  may  be  omitted 
without  affecting  its  sense,  impair  its  validity.  Houghton  v.  Francis,  244. 

14.  Where  the  name  of  a  grantor  is  upon  a  note  when  it  is  delivered  to  the 
payees,  without  notice  of  any  objection  by  the  grantor,  or  any  limitation 
by  him,  the  blank  can  be  filled  so  as  to  make  him  generally  or  specially 
liable.    Hemtz  v.  Cahn,  308. 

15.  The  proof  of  consideration  to  the  makers  of  the  note,  who  promised  se- 
curity, is  proof  of  consideration  to  the  guarantor.     Ibid.,  308. 
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16.  A  note  made  payable  to  the  order  of  the  maker,  bi  comes  by  his  indorse- 
ment and  delivery,  like  a  note  made  to  the  order  of  any  other  person. 
Hall  v.  Barton,  321. 

17.  When  a  note  contains  a  stipulation  on  the  part  of  the  payor,  that  in  case 
suit  is  brought  on  the  note,  he  will  pay  ten  dollars,  attorney's  fees,  the 
ten  dollars  is  not  due  till  after  suit  is  instituted,  and  cannot  be  included 
in  the  judgment.    Nickerson  v.  Bubcock,  497. 

18.  An  indorser  is  a  competent  witness  for  almost  any  other  purpose  than 
that  of  impeaching  the  genuineness  of  the  paper  indorsed,  or  its  pay- 
ment, before  suit  brought.     Curtis  v.  Marrs,  508. 

PUBLIC  ROADS. 

1.  A  substantial  compliance  with  the  requirements  of  the  statute,  in  laying 

out  a  highway,  if  nothing  fundamental  is  omitted,  is  all  that  is  requi- 
site; the  strictest  possible  compliance  with  the  statute  is  not  demanded. 
Town  v.  Town  of  Blackberry,  137. 

2.  Under  township  organization,  before  a  new  road  can  be  opened,  or  an 

old  one  changed,  there  must  be  a  report  and  survey ;  these,  and  a  plat 
of  the  road,  must  accompany  the  order  of  the  commissioners  declaring 
such  highway  opened,  which  order,  with  the  petition,  should  be  left 
with  the  town  clerk,  who  should  note  the  time  of  filing.  A  mistake  by 
the  clerk  in  the  date  of  filing,  may  be  shown.     Ibid.,  137. 

8.  The  proceedings,  etc.,  in  relation  to  the  opening  of  a  highway,  must  be 
filed  with  the  town  clerk  within  a  reasonable  time  after  they  occur. 
But  his  neglect  to  mark  the  correct  time  of  filing,  will  not  be  fatal. 
Ibid.,  137. 

4.  After  the  owner  of  land  has  accepted  the  damages  allowed  for  opening 
a  highway,  it  is  too  late  for  him  or  his  grantee,  to  declare  the  proceed- 
ings for  opening  it  void.     Ibid.,  137. 

See  Highways  and  Streets. 
RAILROADS. 

1.  Under  the  act  of  1859,  if  the  votes  shall  be  in  favor  of  a  subscription  in 

aid  of  any  railroad,  the  action  of  "the  supervisor  is  ministerial  only.  He 
is  without  discretion,  and  must  take  the  subscription  and  issue  the 
bonds.    Piatt  v.  People,  54. 

2.  On  an  issue  as  to  the  regularity  of  an  election  for  such  subscription,  the 

copy  of  the  poll  books,  certified  by  the  clerk  as  being  a  true  and  correct 
copy  of  an  election  held,  etc.,  connected  with  the  evidence  of  the  clerk 
of  the  election,  as  to  its  authenticity,  will  be  admitted  in  proof.  A  sub- 
stantial compliance  with  the  requisitions  of  the  law  will  only  be  re- 
quired. Ibid.,  54. 

3.  A  mere  irregularity  in  conducting  an  election,  which  does  not  deprive 

any  voter  of  his  franchise,  or  allow  an  illegal  vote,  or  change  the  result, 
will  not  vitiate.     Ibid.,  54. 

4.  Although  the  law  directs  that  the  polls  shall  be  closed  at  five  o'clock,  and 

this  question  is  in  issue,  unless  it  is  made  to  appear  that  votes  were  cast 
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after  that  hour  which  change  the  result,  the  irregularity  would  not  be 

fatal.     Piatt  v.  People,  54. 
5.  An  agreement  among  certain  voters  to  "  pair  off,"  and  absent  themselves, 

is  of  no  validity;  and  the  judges  of  election  are  not  required  to  regard 

it;  and  the  votes  of  such  parties  may  rightfully  be  taken.     Ibid  ,   54. 
6   Any  defect  in  the  organization  of  a  company  under  the  general  railroad 

law,  may  be  effectually  cured  by  the  legislature.    Illinois  Grand  Trunk 

Railway  Co.  v.  Cook,  237. 

7.  Obligations  and  subscriptions  taken  before  such  confirmation,  may  enure 

to  the  benefit  of  the  company  by  such  instrumentality.     Ibid.,  237. 

8.  If  a  r  ailroad  company  ceases  to  prosecute  work,  attempts  to  misapply  its 

means,  or  attempts  any  radical  change  in  the  character  of  the  enter- 
prise, it  may  be  enjoined  from  collecting  the  obligations  given  to  sup- 
port  the  original  undertaking.    Ibid.,  237. 

9.  A  city  is  not  liable  for  damages,  resulting  from  the  proper  exercise  of 

authority  in  permitting  railroad  tracks  to  be  laid  in  the  streets,  or  in  rais- 
ing the  grade  of  streets.  Unless  the  authorities  of  a  city  exceed  their  pow- 
er in  this  regard,  there  is  no  liability.     Murphy  v.  City  of  Chicago,  279. 

10.  The  habendum  clause  of  a  deed  conveying  land  to  be  used  as  a  street, 
does  not  limit  the  power  of  the  authorities ;  their  control  over  such  a 
street,  in  reference  to  grades  and  the  laying  of  railroad  tracks,  is  the 
same  as  over  streets  dedicated  generally.  They  may  do  anything  with 
such  a  street  which  is  not  incompatible  with  the  ends  for  which  streets 
are  established.     Ibid.,  279. 

11.  It  :.s  a  legitimate  use  of  a  street  or  highway,  to  allow  a  railroad  track  to 
bs  laid  in  it.     Ibid.,  279. 

12.  An  omission  to  ring  a  bell  or  sound  a  whistle  at  a  road- crossing  by  the 
servants  of  a  railroad  company,  does  not  render  the  company  liable  for 
injury  to  animals,  unless  it  is  made  to  appear  that  the  ringing  or  sound- 
ing would  have  prevented  the  injury.  Illinois  Central  R.  R.  Co.  v. 
Phelps,  4.47. 

13.  A  person  is  guilty  of  negligence  who  permits  his  animals  to  go  upon  a 
railroad  track,  at  a  place  where  the  company  is  not  bound  by  law  to 
fence.    Ibid.,  44r<. 

14.  Where  a  company  is  not  bound  to  fence  its  road,  it  is  only  liable  for  in 
jury  to  animals,  resulting  from  wantonness  or  gross  negligence.  Ibid., 
447. 

REAL  ESTATE. 

1.  Honey  borrowed  of  a  third  person  and  invested  in  the  purchase  of  land, 

is  not  purchase  inoivey,  within  the  meaning  of  our  dower  law.  Jeneson 
v.  Garden,  199. 

2.  Real  estate  held  in  trust  by  one  of  several  persons,  partners  in  a  specu- 

lation, is  personalty.  If,  however,  the  trustee  who  holds  such  real 
estate  in  trust  for  the  benefit  of  his  copartners,  subsequently  conveys 
the  same  to  other  persons,  ana  tuey,  after  receiving  the  deed  from  said 
trustee,  and  the  legal  title  being  vested  in  them,  make  a  declaration  of 
trust  by  deed,  by  the  consent  and  at  the  request  of  the  cestus  que  trust, 
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that  they  hold  said  property  intrust  for  said  cestuis  que  trust,  specifying 
the  proportion  of  said  real  estate  belonging  to  each  of  said  cestuis  que 
trust,  the  character  of  said  property  becomes  then  changed;  it  ceases  to 
be  personalty,  and  is  then  to  be  treated  as  real  estate,  and  it  vess  it  ea^h 
of  said  cestuis  que  trust  an  equitable  title  to  their  proportion  ol  said  real 
estate,  of  which  a  widow  of  one  of  said  ctstuis  que  trust  is  dowable. 
Nicoll  v.  Ogden,  323. 
3.  A  subsequent  declaration  of  the  objects  and  intents  of  said  trusts,  made  by 
the  said  cestuis  que  trust  at  the  request  of  said  trustees,  cannot  so  change 
the  declaration  of  trust  previously  made  by  said  trustees,  by  which  an 
equitable  title  was  vested  in  said  cestuis  que  trust,  as  to  deprive  ihe  wid- 
ow of  one  of  said  cestuis  que  trust  of  her  right  to  dower  in  the  portion  of 
the  equitable  estate  of  her  deceased  husband.     Ibid.,  323. 

See  Sale  of  Land. 
RECOGNIZANCE. 

On  a  proceeding  by  scire  facias  upon  a  common  recognizance,  for  the  ap- 
pearance of  an  accused  party  to  answer  an  indictment,  a  verdict  which 
finds  the  issues  for  the  plaintiff,  will  authorize  the  court  to  award  exe- 
cution. It  might  be  different,  if  an  action  of  debt  should  be  brought 
on  recognizance.    Mix  v.  People,  106. 

REDEMPTION  FROM  SALE. 

There  is  no  right  of  redemption  from.  a. sale  under  a  deed  of  trust,  when  the 
deed  conveys  the  absolute  title  to  the  trustees  on  a  declared  trust.  Gil 
lespie  v.  Smith,  473. 

REPLICATION. 

1.  In  an  action  on  the  case  for  a  nuisance,  to  which  a  plea  of  the  statute  of 

limitations  was  interposed,  to  which  the  plaintiff  replied,  averring  that  the 
injury  resulted  from  a  continuance  of  the  nuisance,  and  within  five  years 
before  suit  was  brought ;  held,  that  where  suit  is  brought  on  one  cause  of 
action,  to  which  a  complete  bar  is  presented,  the  plaintiff  cannot  by  his 
replication  set  up  and  rely  upon  another  cause  of  action  for  a  recovery. 
McGonnell  v.  Kibbe,  483. 

2.  "When  a  trial  is  had  upon  a  bill  and  answer,  without  replication,  the  an- 

swer must  be  taken  as  true,  so  far  as  it  is  responsive  to  the  bill.  Buntain 
v.  Wood,  504. 

REPLEVIN. 

A  plea  to  an  action  of  replevin,  justifying  the  taking  because  it  was  done 
by  virtue  of  a  writ,  must  aver  that  the  writ  was  in  full  force,  the  money 
unpaid,  and  that  the  property  was  taken  in  pursuance  of  its  authority, 
otherwise  it  is  liable  to  demurrer.    Dayton  v.  Fry,  525. 

ROADS. 
See  Highways  and  Streets. 
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SALE  OF  LAND. 

1.  Where  a  transaction  appears  on  its  facc3  to  be  a  sal",  tvivn  in  fact  it  was 

only  a  mortgage,  it  U  requisite  that  the  f  cts  sh  ulcl  b  ■  made  to  appear 
clearly,  and  that  tub  sequent  purchasers  were  notified,  ur  the  right  to 
redeem  will  not  be  allowed.     Maxpld  v.  Patchen,  39. 

2.  The  fact  that  knowledge  of  *uch  a  transaction  wa^  brought  home  to  a 

subsequent  purchaser,  should  be  plainly  proved.     Ibid.,  39. 

3.  The  conduct   of  the   person  who  cl  ims  to  be  a  mortgagor,  v.  ill  enter 

largely  into  the  merits  of  his  claim.     Ibid.,  39. 

4.  A  purchaser  of  land,  who  has  such  notice  of  a  prior  unrecorded  deed,  as 

ought  to  have  pat  him  on  inquiry,  must  take  the  consequences  of  his  neg- 
lect, and  will  have  his  conveyance  set  aside.   Hankimon  v.  Biabour,  80. 

5.  The  record  of  a  guardian's  sale  may  be  offered  in  defense  ot  an  action  in 

ejectment  by  those  deraigning  title  under  the  record ;  if  the  court  order- 
ing the  sale  had  jurisdiction  in  the  premises.     Fdzyibbon  v.  Lake,  165. 

6.  The  minors  need  not  be  parties  to  the  proceeding  asking  an  order  of  sale; 

the  application  is  for  their  benefit;  and  not  adverse  to  them.     Ibid.,  165. 

7.  Whether  one  of  two  guardians  named  in  a  will,  had  authority  to  apply 

for  an  order  of  sale,  was  for  the  court,  where  the  application  was  made, 
to  determine.  And  so  of  the  regularity  of  the  sale,  that  court  would 
determine  that  question  upon  hearing.     Ibid.,  165. 

8.  An  order  entered  by  mistake  dismissing  the  proceeding  after  decree  and 

before  the  confirmation  of  sale,  would  not  vacate  the  order  of  sale,  nor 
revoke  the  authority  of  the  guardian.     Ibid.,  165. 

9.  A  purcnaser  of  land  under  such  a  sale,  is  not  responsible  for  the  order  of 

the  court  appropriating  the  money  realized  from  the  sale;  and  although 
it  may  have  been  misapplied,  the  purchaser's  title  would  not  be  affected 
thereby.     Ibid.,  165. 

10.  A  purchaser  of  land  for  which  his  vendor  had  given  a  bond,  and  also  an 
agreement  to  sell  to  another,  upon  such  conditions  as  gave  the  option  to 
declare  a  forfeiture,  the  time  of  payment  having  past,  is  not  bound  to 
suppose  such  agreement  created  a  mortgage.     Greene  v.  Cook,  186. 

11.  There  is  no  right  of  redemption  from  a  sale  under  a  deed  of  trust,  when 
the  deed  conveys  the  absolute  title  to  the  trustees,  on  a  declared  trust, 
Gillespie  v.  Smith,  473. 

12.  It  is  only  on  the  ground  of  fraud,  or  where  some  one  may  have  been  preju- 
diced by  a  sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside,  in 
equity,  because  the  property  was  notsold  in  separate  parcels.  Ibid,  473. 

13.  A  trustee  may  employ  an  agent  to  perform  the  mechanical  parts  of  a  sale, 
to  act  as  auctioneer,  or  to  advertise  and  sell  the  lands  held  in  trust,  and 
such  employment  is  not  a  delegation  of  the  trust  confided  to  him.  I  bid. ,473. 


See  Lien,    Mortgage,    Partition. 
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On  a  proceeding  by  scire  facias  upon  a  common  recognizance,  for  the  ap- 
pearance of  an  accused  party  to  answer  an  indictment,  a  verdict  which 
findi  the  issues  for  the  plaintiff,  will  authorize  the  court  to  award  exe- 
cution. It  might  he  different,  if  an  action  of  debt  should  be  brought  on 
the  recognizance.     Mix  v.  People,  196. 

SEDUCTION. 

1.  In  an  action  by  a  father  for  the  seduction  of  his  daughter,  some  proof  of 

service  by  the  latter,  or  the  right  to  service  from  her,  is  required;  but 
service,  however  trivial,  will  sustain  a  verdict.    Doyle  v.  Jessup,  460. 

2.  In  an  action  on  the  case  for  seduction,  where  a  claim  is  made  for  expenses 

in  curing  the  seduced,  if  there  is  a  general  verdict,  the  presumption  will 
be  that  the  jury  allowed  nothing  on  such  claim,  if  there  was  no  proof 
to  sustain  it.     Ibid.,  460. 

3.  If  the  seduced  is  examined  as  a  witness,  it  is  not  proper  to  ask  her, 

whether,  about  the  time  the  child  was  begotten,  she  had  not  intercourse 
with  other  men.     Ibid.,  460. 

4.  A  verdict  for  eight  hundred  dollars,  in  an  action  for  seduction,  is  not  ex- 

cessive.    Ibid.,  460. 

SERVICE  OF  PROCESS. 

1.  A  return  to  a  summons  which  recites,  "Executed  this  writ,  by  reading  it 

to  the  within  named  A.  B.,  May  8, 1861,"  is  sufficient.  Funk  v.  Hough,  145. 

2.  A  return  of  service  of  chancery  process,  which  states  that  it  was  left  with 

E.  M.,  the  wife  of  the  defendant,  a  person  over  tourteen  years  of  age,  a 
member  of  his  family,  at  his  usual  place  of  abode,  after  having  made 
known  contents,  etc.,  is  defective.  Such  a  return  does  not  show  tl  at  the 
copy  was  left  at  the  usual  place  of  abode  of  the  defendant,  nor  that  it 
was  left  with  a  white  person.    Miller  v.  Mills,  431. 

3.  Defendant  and  his  wife  may  both  have  been  black ;  the  law  raises  no  pre- 

sumption to  the  contrary.     Ibid.,  431. 

SETTLEMENT  OF  PAUPERS. 

1.  An  idiot  cannot  acquire  residence  or  settlement  in  any  place  by  virtue  of 

his  own  acts.  The  residence  or  settlement  of  such  a  person  is  fixed 
either  by  the  father,  or  those  having  paramount  control  over  him. 
Payn£  v.  Town  of  Dunham,  125. 

2.  A  person  having  a  legal  settlement  in  one  place,  that  settlement  continues 

until  another  is  acquired  in  the  State.  A  settlement  in  another  State  or 
country,  will  not  change  that  acquired  in  this  State,  if  the  pauper  re- 
turns to  it.     Ibid.,  125. 

3.  Where  a  person  moved  into  a  town,  purchased  property,  resided  two 

years,  and  then  left  the  State,  leaving  his  family  behind  him,  the  settle- 
ment and  residence  of  t>e  family  is  there  fixed,  and  if  they  become  pau- 
pers, they  aie  a  charge  upon  such  town.     Ibid.,  125. 
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SHERIFFS— SHERIFFS'  SALES. 

1.  A  return  to  a  summons  which  recites,  "Executed  this  writ,  by  reading  it 
to  the  within  named  A.  B.,  May  8,  1861,"  is  sufficient.  Funk  v.  Hough, 
145. 

2  A  return  of  service  of  chancery  process,  which  states  that  it  was  left  with 
E.  M.,  the  wife  of  the  defendant,  a  person  over  fourteen  years  of  age,  a 
member  of  his  family,  at  his  usual  place  of  abode,  after  having  made 
known  contents,  etc.,  is  defective.  Such  a  return  does  not  show  that  the 
copy  was  left  at  the  usual  place  of  abode  of  defendant,  nor  that  it  was 
left  with  a  white  person.     Miller  v.  Mills,  431. 

3.  Defendant  and  his  wife  may  both  have  been  black ;  the  law  raises  no  pre- 
sumption to  the  contrary.     Ibid.,  431. 

SIMILITER. 

The  similiter  to  a  plea  of  not  guilty,  or  to  any  negative  plea,  can  be  added 
by  the  defendant,  if  he  chooses  to  do  so,  and  it  is  not  error  to  proceed  to 
trial  without  it.     Gillespie  v.  Smith,  473. 

SLANDER. 

1.  In  an  action  for  slander,  so  many  of  the  words  complained  of  must  be 

proved,  as  will  establish  the  slander.  Other  words  of  similar  import, 
or  equivalent  words,  if  proven  will  not  sustain  the  action.  Wilborn  v. 
Odtll,  456. 

2.  More  words  may  be  proved,  provided  they  do  not  change  the  meaning. 

Ibid.,  456. 

3.  A  difference  in  the  tense  of  the  word  proved,  and  that  alleged,  will  defeat 

a  recovery — as  the  use  of  "  has,"  for  "had."     Ibid.,  456. 

4.  Evidence  not  pertinent  to  the  issue,  may  be  rejected,  upon  request,  at  any 

stage  of  the  trial.     Ibid.,  456. 

5.  It  is  entirely  discretionary  with  the  Circuit  Court,  whether  it  will  or  rot 

admit  additional  proof,  after  a  party  has  once  closed  his  case.  Ibid.,  456. 

6.  A  jury  may  return  an  oral  verdict  in  an  action  of  slander.     Ibid.,  456. 

See  Evtdence. 

STATE  INDEBTEDNESS. 

1.  Although  bonds  of  the  State  have  got  into  circulation  improperly,  yet  if 

the  legislature  recognizes  their  legality  upon  condition  that  certain  se- 
curities shall  be  given,  and  directs  that  they  may  be  sold  in  open  market, 
the  State  cannot  afterwards  repudiate  them.     Treasurer  v.  Auditor,  105. 

2.  The  condition  in  the  law  of  1859,  to  indemnify  the  State  against  loss  by 

reason  of  unlawful  funding  of  canal  indebtedness,  which  authorized  a 
demand  for  further  security;  if  the  demand  was  not  complied  with, 
made  the  whole  debt  due  and  payable  at  once.    Ibid.,  105. 

See  Bonds. 
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STATUTES   CONSTRUED. 

See  Construction  of   Statutes. 

STATUTE  OF  FRAUDS. 

See  Frauds. 

STREETS. 

See  Highways  and  Bridges.     Municipal  Corporations.    Towns  and 

Cities. 

SUPREME  COURT. 

1.  Where  the  allegations  and  proofs  do  not  correspond,  this  court  may  re- 

mand the  cause,  with  permission  to  the  plaintiff  below  to  amend  his 
pleading.     Shafer  v.  Newlan,  44. 

2.  This  court  will  not  disturb  a  decree,  after  it  has  been  executed,  and  when 

its  reversal  would  destroy  existing  rights  legally  and  in  good  faith  ac- 
quired under  it — especially  where  no  benefit  will  result  to  the  complain- 
ant by  doing  so.    Curtis  v.  Broion,  201. 

3.  A  motion  in  arrest  is  preserved,  although  the  overruling  of  it  is  not  ex- 

cepted to,  it  questions  the  sufficiency  of  the  record  to  sustain  the  judg- 
ment.   Mix  v.  Nettleton,  245. 

4.  The  specific  objections  to  the  testimony  must  be  stated  in  the  court  be 

low.  If  the  exception  is  general,  then  the  particular  objections  cannot 
be  insisted  on,  for  the  first  time,  before  this  court.  Gillespie  v.  Smith, 
473. 

5.  But  the  party  is  not  precluded  from  showing  in  this  court  the  insufficien- 

cy of  the  evidence,  or  from  availing  himself  of  radical  defects  in  the 
instruments  of  evidence  which  could  not  be  obviated  by  proof,  and 
which  strike  at  the  foundation  of  the  plaintiff's  claim.    Ibid.,  473. 

6.  The  Supreme  Court  will  exercise  the  discretion  of  dismissing  a  writ  of 

error,  without  prejudice  to  the  plaintiff,  even  after  errors  have  been 
joined,  in  order  that  a  new  writ  of  error,  with  a  more  complete  record, 
may  be  filed.     Van  Meter's  Heirs  v.  Lovis'  Heirs,  488. 

7.  A  party  complaining  of  a  decree,  must  show  by  his  record  what  the  state 

of  the  case  was,  upon  the  pleading  in  the  court  below.    Ibid.,  488. 

8.  Although  one  who  wTas'a  party  to  a  transaction  out  of  which  a  mortgage 

originated,  might  properly  enough  have  been  a  party  to  a  suit  to  fore- 
close, the  omission  to  make  him  one  is  not  fatal ;  an  account  taken  un- 
der such  a  suit  does  not  bind  him.  An  objection  of  this  character,  comes 
too  late  in  this  court.    Dow  v.    Seely,  495. 

9.  The  proper  mode  of  objecting  to  the  report  of  a  master,  upon  the  ground 

that  he  has  given  too  short  notice  of  sale  under  a  decree,  is  by  excepting 
in  the  court  below.     Ibid.,  495. 

10.  If  it  appears  that  the  solicitor  and  the  commissioner  executing  a  decree 
have  the  same  names,  it  does  not  follow  they  are  identical ;  if  they  are, 
objection  on  this  score  should  be  taken  in  proper  time,  at  least  before 
property  is  sold.     Ibid.,  495. 

£9— 29th  III. 
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11.  If  the  error  assigned  is  the  striking  of  a  demurrer  to  a  bill  from  the 
files,  the  demurrer  should  be  brought  to  the  Supreme  Court  for  exami- 
nation.   Garter  v.  Lewis,  500. 

See  Error. 

TAXES— TAXATION— TAX  TITLE. 

1.  Payment  of  taxes  upon  a  quarter  section  of  land,  by  the  owner,  during 

his  lifetime,  and  by  his  executors  after  his  decease,  for  the  requisite  pe- 
riod, will  complete  the  statutory  bar  and  protect  the  holders  in  their  ti- 
tle, although  there  has  been  a  partition  of  the  land  among  the  heirs  by 
a  chancery  proceeding,  without  mutual  conveyances,  as  among  the  par- 
ties to  the  partition.    Chickering  v.  Failes,  294. 

2.  An  assessment  of  labor,  for  the  repair  of  roads  is  not  a  tax.     Town  of 

Pleasant  v.  Kost,  490. 

3.  The  law  of  1845,  exempting  inhabitants  of  town  and  city  corporations 

from  road  labor  outside  of  their  corporate  limits,  is  constitutional,  and 
the  inhabitants  are  not  bound  to  labor  outside  of  their  corporate  limits, 
or  under  other  than  their  corporate  authorities.    Ibid.,  490. 
TESTAMENTS  AND  WILLS. 
See  Executors. 
TOWNS  AND  CITIES. 
1  A  notice  by  commissioners  appointed  to  open  a  street  in  Peoria,  given  to  the 
owners  of  lots  and  lands,  through  and  over  which  a  street  will  run  when 
it  shall  be  opened,  will  not  apply  to  a  person  whose  lots  or  lands  do  not 
adjoin  or  lie  near  the  proposed  street.   Kidder  v.  City  of  Peoria,  77. 

2.  The  notice  was  the  basis  of  the  jurisdiction  of  the  commissioners,  and  un- 

less the  essential  requirements  of  the  law  were  obeyed,  all  their  acts 
were  unauthorized.    Ibid.,  77. 

3.  A  city  is  not  liable  for  damages,  resulting  from  the  proper  exercise  of  au- 

thority in  permitting  railroad  tracks  to  be  laid  in  the  streets,  or  in  rais- 
ing the  grade  of  streets.  Unless  the  authorities  of  a  city  exceed  their 
power  in  this  regard,  there  is  no  liability.  Murphy  v.  City  of  Chicago, 
289. 

4.  The  habendum  clause  of  a  deed  conveying  land  to  be  used  as  a  street,  does 

not  limit  the  power  of  the  authorities ;  their  control  over  such  a  street, 
in  reference  to  grades  and  the  laying  of  railroad  tracks,  is  the  same  as 
over  streets  dedicated  generally.  They  may  do  anything  with  such  a 
street  which  is  not  incompatible  with  the  ends  for  which  streets  are  es- 
tablished.   Ibid.,  289. 

5.  It  is  a  legitimate  use  of  a  street  or  highway,  to  allow  a  railroad  track  to  be 

laid  in  it.    Ibid.,  289. 

6.  Where  an  action  is  brought  for  violating  a  city  ordinance  regulating  the 

sale  of  fresh  meats,  it  is  erroneous  to  instruct  the  jury,  that  such  an  or- 
dinance may  be  passed,  if  not  unlawful  as  being  in  restraint  of  trade ; 
since  if  the  power  existed,  the  trade  in  violation  of  the  ordinance  could 
not  be  lawful.     City  of  Peoria  v.  Calhoun,  317. 
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7.  It  is  for  the  court,  not  for  the  jury,  to  pronounce  upon  the  legality  of  such 
an  ordinance.    City  of  Peoria  v.  Calhoun,  317. 

An  assessment  of  labor,  for  the  repair  of  roads,  is  not  a  tax.  Town  of 
Pleasant  v.  Kost,  490. 

9.  The  law  of  1845,  exempting  inhabitants  of  town  and  city  corporations 
from  road  labor  outside  of  their  corporate  limits,  is  constitutional,  and 
the  inhabitants  arc  not  bound  to  labor  outside  their  corporate  limits,  or 
under  other  than  their  corporate  authorities.    Ibid,  490. 

TOWNSHIP  ORGANIZATION. 

1.  A  substantial  compliance  with  the  requirements  of  the  statute,  in  laying 

out  a  highway,  if  nothing  fundamental  is  omitted,  is  all  that  is  requi- 
site ;  the  strictest  possible  compiiance  with  the  statute  is  not  demanded. 
Town  v.  Town  of  Blackberry,  137. 

2.  Under  township  organization,  before  a  new  road  can  be  opened  or  an  old 

one  changed,  there  must  be  a  report  and  survey ;  these,  and  a  plat  of  the 
road,  must  accompany  the  order  of  the  commissioners  declaring  such 
highway  opened,  which  order,  with  the  petition,  should  be  left  with  the 
town  clerk,  who  should  note  the  time  of  filing.  A  mistake  by  the  clerk 
in  the  date  of  filing,  may  be  shown.    Ibid.,  137. 

3.  The  proceedings,  etc.,  in  relation  to  the  opening  of  a  highway,  must  be 

filed  with  the  town  clerk,  within  a  reasonable  time  after  they  occur.  But 
his  neglect  to  mark  the  correct  time  of  filing,  will  not  be  fatal.  Ibid.,  137. 

4.  After  the  owner  of  land  has  accepted  the  damages  allowed  for  opening 

a  highway,  it  is  too  late  for  him  or  his  grantee,  to  declare  the  proceed- 
ings for  opening  it  void.    Ibid.,  137. 

TRESPASS. 

Highway  commissioners  can  be  made  to  respond  in  damages,  if  they  are 
misled  as  to  the  correct  line  of  a  road,  and  in  attempting  to  open  it 
commit  a  trespass.    Beyer  v.  Tanner,  135. 

TRUSTS— TRUST  DEEDS— TRUSTEES. 

1.  When  a  case  is  made,  the  court  will  go  to  the  extremest  length  in  hold- 

ing agents  and  those  acting  in  a  fiduciary  capacity,  to  the  strictest  fair- 
ness and  integrity.    F airman  v.  Bavin,  75. 

2.  A  induced  B  to  enter  land,  and  agreed  to  purchase  it  of  B,  not  having  any 

money  for  that  purpose ;  A  and  B  contracted  in  reference  to  the  sale  and 
purchase  of  this  land  upon  conditions  precedent  to  be  performed,  which 
were  neglected,  and  B  sold  the  land  to  another.  Held,  that  such  a  tran- 
saction did  not  create  a  resulting  trust  in  favor  of  A.  Greene  v.  Cook,  186. 

3.  Courts  of  chancery  have  power,  in  cases  of  necessity,  to  order  a  disposi- 

tion of  trust  estates  which  is  not  in  accordance  with  the  provisions  of 
the  deed  creating  the  trust.    Curtis  v.  Brown,  201. 

4.  This  power  should  be  exercised  with  great  caution.    And  it  is  the  duty 

of  the  court,  when  unforeseen  exigencies  arise,  which  make  its  exercise 
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necessary,  to  place  itself  in  the  position  of  the  creator  of  the  trust,  and 
to  do  as  he  would  have  desired,  if  he  had  anticipated  the  existing  cir- 
cumstances.   Ibid.,  201. 

5.  Real  estate  held  in  trust  by  one  of  several  persons,  partners  in  a  specula- 
tion, is  personalty.  If,  however,  the  trustee  who  holds  such  real  estate 
in  trust  for  the  benefit  of  his  copartners,  subsequently  conveys  the  same 
to  other  persons,  and  they,  after  receiving  the  deed  from  said  trustee, 
and  the  legal  title  being  vested  in  them,  make  a  declaration  of  trust 
by  deed,  by  the  consent  and  at  the  request  of  the  cestuis  que  trust 
that  they  hold  said  property  in  trust  for  said  cestuis  que  trust,  specifying 
the  proportion  of  said  real  estate  belonging  to  each  of  said  cestuis  que 
trust,  the  character  of  said  property  becomes  then  changed;  it  ceases  to 
be  personalty,  and  is  then  to  be  treated  as  real  estate,  and  it  vests  in  each 
of  said  cestuis  que  trust  an  equitable  title  to  their  proportion  of  said  real 
estate,  of  which  a  widow  of  one  of  said  cestuis  que  trust  is  dowable. 
Nicoll  v.  Ogden,  323. 

t.  A  subsequent  declaration  of  the  objects  and  intents  of  said  trusts,  made  by 
the  said  cestuis  que  trust  at  the  request  of  said  trustees,  cannot  so  change 
the  declaration  of  trust  previously  made  by  said  trustees,  by  which  an 
equitable  title  was  vested  in  said  cestuis  que  trust,  as  to  deprive  the  wid- 
ow of  one  of  said  cestuis  que  trust  of  her  right  to  dower  in  the  portion  of 
the  equitable  estate  of  her  deceased  husband.     Ibid.,  323. 

7.  A  party  acting  in  a  fiduciary  capacity,  cannot  make  any  admission  to  the 

prejudice  of  the  trust  fund,  and  against  the  cestuis  que  trust.  Thomas 
v.  Bowman,  426.  « 

8.  There  is  no  right  of  redemption  from  a  sale  under  a  deed  of  trust,  when 

the  deed  conveys  the  absolute  title  to  the  trustees,  on  a  declared  trust, 
Qillespie  v.  Smith,  473. 

9.  It  is  only  on  the  ground  of  fraud,  or  where  some  one  may  have  been  preju- 

diced by  a  sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside,  in 
equity,  because  the  property  was  not  sold  in  separate  parcels.  Ibid,  473. 

10.  A  trustee  may  employ  an  agent  to  perform  the  mechanical  parts  of  a  sale, 
to  act  as  auctioneer,  or  to  advertise  and  sell  the  lands  held  in  trust,  and 
such  employment  is  not  a  delegation  of  the  trust  confided  to  him.  Ibid.,473. 

VENDOR  AND  VENDEE. 

A  purchaser  of  land,  who  has  such  notice  of  a  prior  unrecorded  deed,  as 
ought  to  have  put  him  on  inquiry,  must  take  the  consequences  of  his  neg- 
lect, and  will  have  his  conveyance  set  aside.  Hankinson  v.  Barbour,  80. 

VENUE. 

i.  It  is  within  the  province  of  a  court  to  determine,  whether  a  day,  is  or  not 
reasonable  notice  of  an  application  for  a  change  of  venue.  Also,  wheth- 
er anything  beyond  the  petition  for  this  purpose  shall  be  considered. 
Supplementary  affidavits  in  aid  of  such  a  petition  need  not  be  heard. 
Kelly  v.  Downs.,  74. 

2.  Notice  of  an  intention  to  apply  for  a  change  of  venue,  should  be  given 
at  the  earliest  period.     Ibid.,  74. 
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VOLUNTARY  ASSIGNMENT. 

1.  A  provision  in  a  voluntary  assignment  which  directs  that  the  assignee 

"shall,  as  soon  as  conveniently  may  he,"  sell,  etc.,  will  not  vitiate;  it 
will  be  intended  that  the  sale  is  to  he  made  at  a  proper  time,  etc.,  for 
the  benefit  of  the  creditors.  No  discretion  is  given  by  such  a  clause, 
but  such  as  the  law  would  imply.    Finlay  v.  Dickerson,  9. 

2.  A  clause  in  such  an  assignment  which  provides,  that  if  there  is  any  ex- 

cess after  paying  the  preferred  creditors,  that  it  should  be  divided  pro- 
rata  among  such  other  creditors  as  shall  assent  thereto,  is  not  an  at- 
tempt to  coerce  such  as  are  not  preferred  creditors,  to  accept  the  assign- 
ment, and  will  not  invalidate  it.    Ibid.,  9. 

3.  A  provision  which  requires  the  assignee  to  return  to  the  assignor  what- 

ever surplus  there  may  be  after  the  payment  of  all  the  debts  of  the  lat- 
ter, is  not  obnoxious.    Ibid.,  9. 

4.  If  the  assignee  is  only  chargeable  with  his  actual  receipts,  etc.,  and  for 

his  willful  defaults,  and  not  for  any  loss  or  damage  in  or  about  the  exe- 
cution of  the  trust,  the  assignment  will  be  vitiated,  as  stipulating  for  a 
smaller  degree  of  diligence  than  the  law  imposes.    Ibid.,  9. 

5.  The  defect  of  such  a  clause  is  not  cured  by  a  covenant  by  the  assignee, 

that  he  will  faithfully  execute  all  the  trusts  imposed  upon  him  by  the 
assignment.    Ibid.,  9 

USURY. 

A  mortgagor  cannot  maintain  an  action  to  recover  usurious  Interest  col 
lected  by  the  sale  of  his  property  under  a  power  of  sale  in  the  mort 
gage.  That  the  payment  was  involuntary  will  not  help  the  mortgagor 
Perkins  v.  Conant,  184. 

WIDOWS. 

i.  A  widow,  since  the  Revised  Laws  of  1845,  is  only  barred  of  her  dower 
when  the  husband  has  made  a  devise  to  her  of  land,  or  some  interest 
therein,  with  her  express  or  implied  assent.    Jennings  "*.  Smith,  116. 

2.  The  mere  bequest  of  personal.estate,  with  the  condition  that  it  should  bar 

dower,  would  not  produce  that  request.    Ibid.,  116. 

3.  A  devise  of  lands  necessarily  passes  an  estate  in  them  j  but  where  a  will 

directs  that  land  shall  be  converted  into  money  and  given  to  distributees, 
it  is  personalty,  and  doss  not  give  an  interest  in  the  land,  and  if  the 
widow  was  one  of  the  distributees,  her  right  of  dower  is  not  thereby 
barred.    Ibid.,  116. 

4.  Articles  assigned  to  a  widow  as  a  part  of  her  portion,  vest  in  her  a  com. 

plete  title  to  them.    Kellogg  v.  Holly,  437. 

WILLS  AND  TESTAMENTS. 

I.  A  widow,  since  the  Revised  Laws  of  1845,  is  oniy  barred  of  her  dowerf 
when  the  husband  has  made  a  devise  to  her  of  land,  or  some  interest 
therein,  with  her  expr<  ss  or  implied  assent.    Jennings  v.  Smith,  116. 
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The  mere  bequest  of  personal  estate,  with  the  condition  that  it  should  bar 
dower,  would  not  produce  that  result.    Jennings  v.  Smith,  115. 

A  devise  of  lands  necessarily  passes  an  estate  in  them;  but  where  a  will 
directs  that  land  shall  be  converted  into  money  and  given  to  distributees, 
it  is  personalty,  and  does  not  give  an  interest  in  the  land,  and  if  the 
widow  was  one  of  the  distributees,  her  right  of  dower  is  not  thereby 
barred.     Ibid.,  116. 

WITNESS. 


See  Evidence. 
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